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OFFICE OF THE STATE CONTROLLER
3301 C Street, Suite 725

Sacramento, CA 94816

Telephone No.: (916) 323-5849

BEFORE THE

COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
INCORRECT REDUCTION CLAIM (IRC) No.: TIRC 18-0304-1-01
ON:
Municipal Storm Water and Urban AFFIDAVIT OF BUREAU CHIEF

Runoff Discharges Program

Los Angeles Regional Water Quality
Control Board, Order No. 01-182,
Permit CAS004001, Part 4F5¢3

CITY OF BELLFLOWER, Claimant

L, Lisa Kurokawa, make the following declarations:

1) I am an employee of the State Controller’s Office (SCO) and am over the age of 18
years.

2) Iam currently employed as a bureau chief, and have been so since February 15, 2018.
Before that, [ was employed as an audit manager for six years.

3) Ireviewed the work performed by the SCO auditor.

4) Any attached copies of records are true copies of records, as provided by the City of
Bellflower or retained at our place of business.
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5) The records include claims for reimbursement, along with any attached supporting
documentation, explanatory letters, or other documents relating to the above-entitled Incorrect
Reduction Claim.

6) A desk review of the claims for fiscal year (FY) 2002-03, FY 2003-04, FY 2004-05, FY 2005-
06, FY 2006-07, FY 2007-08, FY 2008-09, and FY 2009-10 started on September 21, 2016
(initial contact email with the city) and ended on October 25, 2016 (issuance of the final letter
report).

I do declare that the above declarations are made under penalty of perjury and are true and

correct to the best of my knowledge, and that such knowledge is based on personal

observation, information, or belief.

Date: October 21, 2019

OFFICE OF THE STATE CONTROLLER

By

Compliance Audits Bureau
Division of Audits
State Controller’s Office
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STATE CONTROLLER’S OFFICE ANALYSIS AND RESPONSE
TO THE INCORRECT REDUCTION CLAIM BY
CITY OF BELLFLOWER

For Fiscal Year (FY) 2002-03, FY 2003-04, FY 2004-05, FY 2005-06, FY 2006-07,

FY 2007-08, FY 2008-09, and FY 2009-10

Los Angeles Regional Water Quality Control Board,
Order No. 01-182, Permit CAS004001,

Part 4F5¢3

SUMMARY

The following is the State Controller’s Office’s (SCO) response to the Incorrect Reduction Claim
(IRC) that the City of Bellflower (City) submitted on August 17, 2018. The SCO performed a desk
review of the City’s claims for costs of the legislatively mandated Municipal Storm Water and
Urban Runoff Discharges Program for the period of July 1, 2002, through June 30, 2010. The SCO
issued its letter report on October 25, 2016 (Exhibit D- pages 76-82).

The City submitted claims totaling $533,742--$69,662 for fiscal year (FY) 2002-03, $66,241 for
FY 2003-04, $66,241 for FY 2004-05, $66.241 for FY 2005-06, $66,241 for FY 2006-07, $66,241
for FY 2007-08, $66,241 for FY 2008-09, and $66,634 for FY 2009-10 (Exhibit B-pages 24-49).
Subsequently, the SCO performed a desk review of these claims and determined that $3,421 is
allowable and $530,321is unallowable because the City did not offset the restricted revenues used

to fund the mandated activities.

The following table summarizes the review results:

Actual Costs Allowable Review
Cost Elements Claimed per Review Adjustment

July 1, 2002, through June 30, 2003
One-time activities:

Purchase, construction, and installation of receptacles and pads $ 3,421 b 3,421 -

Related indirect costs - - -
Total one-time costs 3,421 3,421 -
Ongoing activities:

Reasonable reimbursement methodology factor 6.74 6.74 -

Number of transit receptacles 189 189 -

Annual number of trash pickups 52 52
Total ongoing costs 66,241 66,241 -
Total one-time cost and ongoing costs 69,662 69,602 -
Less offsetting revenues and reimbursements - (66,241) (66,241)
Total program costs $ 69,662 $ (66,241)

Less amount paid by the State

Allowable costs claimed in excess of (less than) amount paid

3,421

3,421



Actual Costs Allowable Review
Cost Elements Claimed per Review Adjustment
July 1, 2003, through June 30, 2004
Ongoing activities:
Reasonable reimbursement methodology factor $ 674 3 6.74 -
Number of transit receptacles 189 189 -
Annual number of trash pickups 52 52 -
Total ongoing costs 66,241 66,241 -
Less offsetting revenues and reimbursements - {66,241) {66,241)
Total program costs 3 66,241 66,241 (66,241)
Less amount paid by the State -
Allowable costs claimed in excess of {less than} amount paid b 66,241
July 1, 2004, through June 30, 2005
Ongoing activities:
Reasonable reimbursement methodology factor 3 6.74 % 6.74 -
Number of transit receptactes 189 139 -
Annual number of trash pickups 52 52 -
Total ongoing costs 66,241 66,241 -
Less offsetting revenues and reimbursements - {66,241) (66,241}
Total program costs $ 66,241 - (66,241)
Less amount paid by the State -
Allowable costs claimed in excess of (less than} amount paid $ 66,241
July 1. 2005, through June 30, 2006
Ongoing activities:
Reasonable reimbursement methodology factor § 6.74 $ 6.74 -
Number of transit receptactes 189 139 -
Annual number of trash pickups 52 52 -
Total ongoing costs 66,241 66,241 -
Less offsetting revenues and reimbursements - (66,241) (66,241)
Total program costs $ 66,241 - (66,241}
Less amount paid by the State -
Allowable costs claimed in excess of (less than) amount paid 3 66,241
July 1, 2006, through June 30, 2007
Ongoing activities:
Reasonable reimbursement methodology factor 5 674 % 6.74 -
Number of transit receptacles 189 189 -
Annual number of trash pickups 52 52 -
Total ongoing costs 66,241 66,241 -
Less offsetting revenues and reimbursements - {66,241) ~ {66,241)
Total program costs $ 66,241 - (66,241}
Less amount paid by the State -
Allowable costs claimed in excess of {less than) amount paid 3 66,241



Actual Costs Allowable Review
Cost Elements Claimed per Review Adjustment
July 1, 2007, through June 30, 2008
Ongoing activities:
Reasonable reimbursernent methodology factor $ 674 % 6.74 -
Number of transit receptacles 189 189 -
Annual number of trash pickups 52 52 -
Total ongoing costs 66,241 66,241 -
Less offsetting revenues and reimbursements - (66,241) (66,241)
Total program costs 3 66,241 - (66,241)
Less amount paid by the State -
Allowable costs claimed in excess of (less than) amount paid $ 66,241
July 1. 2008, through June 30, 2009
Ongoing activities:
Reasonable reimbursement methodology factor b 674 3% 6.74 -
Number of transit receptacles 189 189 -
Annual number of trash pickups 52 52 -
Total ongoing costs 66,241 66,241 -
Less offsetting revenues and reimbursements - {66,241) (66,241)
Total program costs 3 66,241 - {66,241)
Less amount paid by the State -
Allowable costs claimed in excess of (less than) amount paid $ 66,241
July 1, 2009, through June 30. 2010
Ongoing activities:
Reasonable reimbursement methodology factor $ 678 § 6.78 -
Number of transit receptacles 189 189 -
Annual number of trash pickups 52 52 -
Total ongoing costs 66,634 66,634 -
Less offsetting revenues and reimbursements - (66,634) {66,634
Total program costs $ 66,634 - (66,634)
Less amount paid by the State -
Allowable costs claimed in excess of {less than) amount paid 3 66,634
Summary: July 1, 2002, through June 30. 2010
One-time costs 5 3,421 $ 3,421 -
Ongoing costs 530,321 530,321 -
Total one-time costs and ongoing costs 533,742 533,742 -
Less offsetting revenues and reimbursements - (530,321) {530,321)
Total program costs $ 533,742 3.421 (530,321}
Less amount paid by the State -
Allowable costs claimed in excess of (less than) amount paid 3 3421
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MUNICIPAL STORMWATER AND URBAN RUNOFF DISCHARGES PROGRAM
CRITERIA

Adopted Parameters and Guidelines—March 24, 2011

The California Regional Water Quality Control Board, Los Angeles Region (Board), adopted
a 2001 storm water permit (Permit CAS004001) (Exhibit A — pages 12-22). SectionF.S (¢) (3)
of Order No. 01-182 requires Jocal jurisdictions to:

Place trash receptacles at all transit stops within its jurisdiction that have shelters no later than August 1,
2002, and at all other transit stops within its jurisdiction no later than February 3, 2003. All trash
receptacles shall be maintained as necessary.

On July 31, 2009, the Commission on State Mandates (Commission) determined that Part
4F5c3 of the permit imposes a state mandate reimbursable under Government Code
(GC) section 17561 and adopted the Statement of Decision (Tab 3). The Commission further
clarified that each local agency subject to the permit and not subject to a trash total maximum
daily load (TMDL) is entitled to reimbursement.

The Commission also determined that the period of reimbursement for the mandated activities
begins July 1, 2002, and continues until a new National Pollutant Discharge Elimination
System (NPDES) permit issued by the Board is adopted. On November 8, 2012, the Board
adopted a new NPDES permit, Order No. R4-2012-0175, which became effective on
December 28, 2012.

The program’s parameters and guidelines establish the state mandate and define the
reimbursement criteria. The Commission adopted the parameters and guidelines on March 24,
2011 (Exhibit E — pages 88-95). In compliance with GC section 17558, the SCO issues
claiming instructions to assist local agencies in claiming mandated program reimbursable
costs.

SCO Claiming Instructions

The SCO annually issues mandated cost claiming instructions, which contain filing
instructions for mandated cost programs. The SCO issued claiming instructions on
May 31, 2011 (Exhibit E- pages 84-87). These claiming instructions are believed to be, for
the purposes and scope of the audit period, substantially similar to the version extant at the
time the City filed its FY 2002-03, ¥Y 2003-04, FY 2004-05, FY 2005-06, FY 2006-07,
FY 2007-08, FY 2008-09, and FY 2009-10 mandated cost claims.

UNREPORTED OFFSETTING REVENUES AND REIMBURSEMENTS

Issue

The SCO determined that the City overstated costs by $530,321 for the review period
(Exhibit D- pages 76-82). The costs were overstated because the City did not report any
offsetting revenues. The SCO concluded that the City should have reported $530,321 in offsets
received from Proposition C Local Return Funds used to pay for the ongoing maintenance of
transit stop trash receptacles. In an IRC filed on August 17, 2018, the City disagreed with the
SCO’s determination that Proposition C funds are considered offsetting revenues.



SCO Analysis:

The City believes that the SCO’s determination that $530,321 of the costs claimed by the City
were not eligible for reimbursement is erroneous, and that it should be fully reimbursed for the
amounts expended in connection with ongoing maintenance of trash receptacles. The ongoing
maintenance costs are recorded in Fund 135 — Proposition C, which is a special revenue fund
type. Special revenue funds are used to account for the proceeds of specific revenue sources
that are legally restricted to expenditures for specified purposes. During the review, the SCO
confirmed that there were no General Fund transfers into the Proposition C Local Return Fund
during the review period. As the City used only Proposition C funds authorized to be used on
the mandated activities, it did not need to rely on the use of discretionary general funds to pay
for the mandated activities.

City’s Response

CITY OF BELLFL.OWER STORMWATER AND URBAN RUNOFF DISCHARGES
PROGRAM COST CLAIM; SECTIONS 7 AND 8

7. WRITTEN DETAILED NARRATIVE

On December 13, 2001, the California Regional Water Quality Control Board for the Los
Angeles Region (“RWQCB™} issued Order Number 01-182 (the “Order™) in connection with
National Pollutant Discharge Elimination System (“NPDES”) Permit CAS00401. (See Exh.
A.) The Order contained special provisions refated to the Public Agency Activities Program,
including Public Agency requirements pertaining to storm drain operation and management.
(Exh. A, BF_005-BF_006, § 4(F), BF_008-BF_010, § 4(F)(5) [requirements pertaining to storm
drain operation].) These provisions required that permittees implement a Public Agency
program to minimize storm water pollution impacts from public agency activities; specifically,
it requires that permittees which were not subject to trash Total Maximum Daily Load
(“TMDL”), such as the City of Bellflower (“City™), place trash receptacles at all transit stops
with shelters in their jurisdictions no later than February 3, 2003, and maintain them as
necessary. (Exh. A, BF_009, §4(F)(5)(c)3).) This requirement is not federally mandated and
is thus subject to reimbursement. (See Dept. of Finance v. Commission on State Mandates
(2016) 1 Cal. 5" 749, 771.)

The City complied with these provisions, using funds available through the Proposition C
Ordinance of the Los Angeles County Metropolitan Transportation Authority (“Metro™) rather
than the City’s general fund.! (Declaration of Bernardo Iniguez, hereinafter “Iniguez Decl.,”
13.) All of the costs associated with installing and maintaining trash receptacles pursuant to
the Order, aside from overhead costs, were financed through the use of funds raised through
the Proposition C tax. (Id.)

Twenty percent of the funds raised through the Proposition C tax is designated for the Local
Return (“LR”) Program funds to be used by local entities to develop and improve transit and
transportation infrastructure. LR funds are allocated and distributed to cities on a “per capita”
basis every month, and may be applied towards certain eligible expenditures. (See Exh. C,
BF_050-BF_064, §§ II{A} II{C).) Eligible uses identified by Metro include new fixed route or
flexible destination bus services, extension of bus routes, shuttle services between activity
centers, ¢xpansion of paratransit services, signal synchronization and traffic management
projects, congestion management programs, bikeway construction and management projects,
street improvement and maintenance in support of public transit, and the maintenance,
improvement, or replacement of pavement management systems. (Id.)
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On September 28, 2011, Bernardo Iniguez submitted a Claim for Payment to the Office of the
State Controller, seeking reimbursement in connection with the purchase, construction, and
maintenance of receptacles and pads during the period between Fiscal Year 2002 and
Fiscal Year 2010. (Iniguez Decl. 4, Exh. B.) The City claimed $533,742 in connection with
the mandated program. (1d.)

In a letter dated October 25, 2016, the State Controller found that only $3,421 of the claimed
funds were allowable. (Exh. D, BF_071-BF_072.) It found that the City “should have offset the
[remaining] $530,321 in Proposition C funding used to pay for the ongoing maintenance of
transit stop trash receptacles during the review period.” (Id. At 4.) It further explained that, as
per the Controller’s guidelines, “any offsetting revenue the claimant experiences in the same
program as a resull of the same statutes or executive orders found to contain the mandate shall
be deducted from the costs claimed.” (Id. At BF_072 [emphasis added]; see also Gov. Code
§ 17556(e).)

The State Controller improperly classified the Proposition C funds as “offsetting” revenues.
The mandate at issue, which is intended to minimize discharge of waste from municipal storm
sewer systems, derives from the Water Code, as implemented by the RWQCB through the
Order. (Wat. Code § 13000 et seq.; see also Dept. of Finance, 1 Cal. 5" 749.)

By contrast, Proposition C never mandated that the City maintain the trash receptacles; it
provided the City with discretionary authority to direct the LR funds towards certain
enumerated transit-related projects. Moreover, because the Proposition C funds were expended
to comply with the mandate in the Order, the City was unable to apply the LR funds towards
other projects, as it would have done if it were not subject to the requirement to install and
maintain trash receptacles. These projects, which the City had previously funded with
Proposition C funds, included, but were not limited to, street improvements, highway safety
improvements, and traffic signal improvements. (Iniguez Decl. 93.)

The so-called “offsetting revenue” was simply not “a result of the same statutes or executive
orders found to contain the mandate.,” For this reason, the Controller’s determination that
$530,321 of the costs claimed by the City were not eligible for reimbursement was erroneous,
and the City should be fully reimbursed for the amounts expended in connection with its
maintenance of trash receptacles.

SCO’s Comments

In its IRC, the City contends that the SCO improperly classified Proposition C funds as
offsetting revenues. It also contends that because the City expended Proposition C funds to
comply with the mandate, it was unable to apply the funds towards other projects as it would
have done if it were not subject to the requirement to install and maintain trash receptacles. We

will address these two arguments in the order presented.

Proposition C funds as offsetting revenues

As outlined in the final report letter (Exhibit D-pages 76-82), the program’s parameters and

guidelines, section VIII. Offsetting Revenues and Reimbursements, state:

Any offsetting revenue the claimant experiences in the same program as a result of the
same statute or executive orders found to contain the mandate shall be deducted from the
costs claimed. In addition, reimbursement for this mandate received from any federal, state
or non-local source shall be identified and deducted from this claim.

B-



Referring to this portion of the program’s parameters and guidelines, the City states that “the
so-called offsetting revenue was simply not a result of the same statutes or executive orders
found to contain the mandate. For this reason, the Controller’s determination that $530,321 of
the costs claimed by the City were not eligible for reimbursement was erroneous...” In its
response, the city neglects to consider the second sentence in the paragraph, beginning with
the words “In addition....” The SCO believes that Proposition C is a non-local source, as it 1s
not revenue that the city generated through its own means, such as with unrestricted general
sales tax. Rather, Proposition C is a special supplementary sales tax that was approved by Los
Angeles County voters in 1980 and 1s restricted 1n its use.

Eligible use of Proposition C funds

As a condition of voter approval, the sales tax revenue from Proposition C is restricted to
benefiting public transit. Specifically, 20% of the Proposition C tax is designated for the Local
Return Program, wherein the funds are allocated and distributed to cities on a “per capita™ basis
and may be used for certain eligible expenditures. The Proposition C Local Return Guidelines,
section II. Project Eligibility (Exhibit C- pages 51-74), identify reimbursement for ongoing
trash receptacle maintenance as follows [emphasis added):

2. BUS STOP IMPROVEMENTS AND MAINTENANCE (Codes 150, 160, & 170)

Examples of eligible Bus Stop Improvement and Maintenance projects include
installation/replacement and/or maintenance of:

¢ Concrete landings — in street for buses and at sidewalk for passengers
¢ Bus tum-outs

e Benches

»  Shelters

e Trash receptacles

e Curb cuts

e Concrete or electrical work directly associated with the above items

As evidenced above, Proposition C is an eligible use of funds for the ongoing maintenance of
the transit stop trash receptacles. The City states in its IRC filing that it complied with the
provisions of the mandated program “using funds available through the Proposition C
Ordinance of the Los Angeles County Metropolitan Transportation Authority (“Metro™) rather
than the City’s general fund.” It also states that Proposition C “provided the City with
discretionary authority [emphasis added] to direct the Local Return funds towards certain
enumerated transit-related projects.” Based on language in the Local Return Guidelines, and
the City’s own statements, the City not only appropriately used the Proposition C funds, but it
used and applied them at its own discretion and as it saw fit.

The general premise of mandated costs is that claimants are entitled to reimbursement to the
extent that they incur increased costs as the direct result of a mandated program. However, the
city did not incur increased costs to the extent that it relied on revenues raised outside of its
appropriations limit, which were dedicated to public transit purposes to fund such costs.

-7-



In its Statement of Decision for the Two-Way Traffic Control Signal Program, the Commission
of State Mandates states:

Therefore, the Commission concluded that the funds received by local agencies from the gas tax may be
used to fund the cost of obtaining the standard two-way traffic signal communications software.
Accordingly, reimbursement is not required to the extent local agencies use their gas tax proceeds to
fund the test claim legislation (Tab 4).

The same principle applies to the Municipal Storm Water and Urban Runoff Discharges
Program. The City chose, at its discretion, to use the Proposition C Local Return Funds for
installing and maintaining trash receptacles. As such, reimbursement for mandated costs is not
required to the extent that the city used its Proposition C Local Return Funds to fund the
mandated activities.

ITI. CONCLUSION

The SCO performed a desk review of the City of Bellflower’s claims for costs of the
legislatively mandated Municipal Storm Water and Urban Runoff Discharges Program (Los
Angeles Regional Water Quality Control Board, Order No. 01-182, Permit CAS004001,
Part 4F5c¢3) for the period of July 1, 2002, through June 30, 2010. The city claimed $533,742

. for the mandated program. Our review found that $3,421 is allowable and $530,321 is
unallowable. The costs are unallowable because the City did not offset the restricted revenues
used to fund the mandated activities.

The Commission should find that: (1) the SCO correctly reduced the City’s FY 2002-03 claim
by $66,241; (2) the SCO correctly reduced the City’s FY 2003-04 claim by $66,241; (3) the
SCO correctly reduced the City’s F'Y 2004-05 claim by $66,241; (4) the SCO correctly reduced
the City’s FY 2005-06 claim by $66,241; (5) the SCO correctly reduced the City’s FY 2006-07
claim by $66,241; (6) the SCO correctly reduced the City’s FY 2007-08 claim by $66,241; (7)
the SCO correctly reduced the City’s FY 2008-09 claim by $ 66,241; and (8) the SCO correctly
reduced the City’s FY 2009-10 claim by $66,634.

IV. CERTIFICATION

I hereby certify by my signature below that the statements made in this document are true and
correct of my own knowledge, or, as to all other matters, I believe them to be true and correct
based upon information and belief.

Executed on October 21, 2019, at Sacramento, California, by:

lvva, wiucl
vomphance Audits Bureau
Division of Audits
State Controller’s Office
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STATE OF CALIFORNIA ARNOLD SCHWARZENEGGEH, Govemor

COMMISSION ON STATE MANDATES
880 NINTH STREET, SUFTE 300

CRAMENTO, CA 95814
NE: (916) 323-3562
: {216) 445-0278

E-mall: esminfo® csm.ca.gov

September 3, 2009

Mr, Leonard Kaye ‘ , Mr. Howard Gest

County of Los Angeles S David W, Burhenn & Gest, LLP
Auditor-Controller’s Office 624 S. Grand Ave., Suite 2200
500 W. Temple Street, Room 603 Los Angeles, CA 90017

Los Angeles, CA 90012

And Interested Parties and Aﬁééted State Agencies (See Enclosed Mailing List)

RE: Adopted Statement of Decision and Timeline for Submission of Proposed
Parameters and Guidelines or Reasonable Reimbursement Methodology
Municipal Storm Water and Urban Runoff Discharges
03-TC-04, 03-TC-19, 03-TC-20, 03-TC-21 ‘
Los Angeles Regional Quality Control Board Order No. 01- 182
Permit CAS004001; Parts 4C2a., 4C2b, 4E & 4F5¢3
County of Los Angeles, Cities of Artesia, Beverly Hills, Carson, Norwalk, Rancho Palos
Verdes, Westlake Viflage, Azusa, Commerce, Vernon, Bellflower, Covina, Downey,
Monterey Park, Slgnal Hill, Co-claunants

. Dear Mr. Kaye and Mr. Gest:

The Commission on State Mandates adopted the enclosed Statement of Decision on ‘
July 31, 2009. State law provides that reimbursement, if any, is subject to Commission approval
of paramneters and guidelines for reimbursement of the mandated program, approval of a
statewide cost estimate, a specific legislative appropriation for such purpose, a timely-filed claim
for reimbursement, and subsequent review of the claim by the State Controller’s Office.

Following is a description of the responsibilities of all parties and of the Commission during the
parameters and gmdelmes phase.

e Claimant’s Submission of Proposed Parameters and Guidelines. Pursuant to
Government Code section 17557 and California Code of Regulations, title 2, sections
1183.1 et seq., the claimant is responsible for submitting proposed parameters and
guidelines to the Commission by October 5, 2009. For guidance in preparing and filing
a timely submission see Government Code section 17557 and California Code of :
Regulations, title 2, sections 1183.1 et seq. Also, the claimant may include a “reasonable
reimbursement methodology,” a formula for reimbursing local agency costs mandated by
the state in the Proposed Parameters and Guidelines. (See Gov. Code, § 17518.5 and Cal.

- Code Regs., tit.2, 1183.13.)

* Review of Proposed Parameters and Guidelines. Within ten days of receipt of
completed proposed parameters and guidelines, Commission staff will send copies to the
Department of Finance, Office of the State Controller, affected state agencies, and
interested parties who are on the enclosed mailing list. Interested parties may propose a
. “reasonable reimbursement methodology” pursuant to Government Code section




Mr. Kaye and Mr. Gest
September 3, 2009
Page Two

17518.5. All recipients will be gi‘ven an opportunity to provide written comments or
recommendations to the Commission within 15 days of service. The claimant and other
interested parties may submit written rebuttals, (See Cal. Code Regs., tit. 2,

§1183.11)

State Agencies and Interested Parties Comments. State agencies and interested parties

may submit recommendations and comments on staff’s draft proposal and the claimant’s
modifications and/or comments within 15 days of service. State agencies and interested
parties are required to submit an original and two (2) copies of written responses or
rebuttals to the Commission and to simultaneously serve copies on the test claimant, state
agencies, and interested parties on the mailing list. The claimant and other interested
parties may submit written rebuttals. (See Cal. Code Regs., tit. 2, § 1183.11.)

Adoption of Parameters and Guidelines. After review of the draft parameters and
guidelines and all comments, Commission staff will recommend the adoption of an
amended, modified, or supplemented version of staff’s draft parameters and guidelines.
(See Cal, Code Regs., tit. 2, § 1183.14))

Review of Statewide Cost Estimate. Commission staff may develop the statewide cost
estimate based on initial reimbursement claims filed with the Office of the State

-Controller, application of a reasonable reimbursement methodology, or use a different

methodology based on recommendations from the test claimant, the Department of
Finance, or other interested parties. Before presenting a statewide cost estimate to the
Commission for adoption, Commission staff shall disclose to the parties and interested
parties the methodology, basis for any assumptions made, and sources of any data used to
develop the estimate. (See Cal. Code Regs., tit. 2, § 1183.3))

Adoption of Statewide Cost Estimate. At least ten days prior to the next hearing,
Commission staff shall issue a final staff analysis and a staff recormmendation for
adoption of the statewide cost estimate.

Reasonable Reimbursement Methodology and Statewide Estimate of Costs

‘Test Claimant and Department of Finance Submission of Letter of Intent. Within 30

days of the Commission’s adoption of a Statement of Decision on a test claim, the test
claimant(s) and the Department of Finance may notify the executive director of the
Commission in writing of their intent to follow the process described in Government
Code sections 17557.1—17557.2 and section 1183.30 of the Commission’s regulations to
develop a reasonable reimbursement methodology and statewide estimate of costs for the

initial claiming period and budget year for reimbursement of costs mandated by the state,

The letter of intent shall include the date on which the test ¢claimant and the Department
of Finance will submit a plan to ensure that costs from a representative sample of eligible
claimants are considered in the development of a reasonable reimbursement
methodology.




Mr. Kaye and Mr. Gest
September 3, 2009

Page Three
. s  Test Claimant and Department of Finance Submission of Plan. Pursuant to the letter
of intent, the test claimant and the Department of Finance shall submit an original and

two copies of the jointly developed plan for development of a reasonable reimbursement
methodology and statewide estimate of costs to the Commission.

e Test Claimant and Department of Finance Submission of Draft Reasonable
Reimbursement Methodology and Statewide Estimate of Costs. Pursuant to the plan,
the test claimant and the Department of Finance shall submit an original and two copies
of the Draft Reasonable Reimbursement Methodology and Statewide Estimate of Costs to
the Commission. See Government Code section 17557.1 for guidance in preparing and
filing a timely submission. Any filings made pursuant to Government Code section
17557.1 shall be simultaneously served on the other parties and interesied parties on the
mailing list.

» Review of Proposed Reasonable Reimbursement Methodology and Statewide
Estimate of Costs. Upon receipt of the jointly developed proposals, Commission staff
shall notify all recipients that they shall have the opportunity to review and provide
written comunents or recommendations conceming the draft reasonable reimbursement
methodology and proposed statewide estimate of costs within fifteen (15) days of service.
Claimants, state agencies, and interested parties shall submit an origina] and two copies
of any written responses to Commission staff and shell simultaneously serve a copy on
the other parties and interested parties. The test claimant and Department of Finance may
submit written rebuttals to Commission staff and simultaneously serve a copy on the
. other parties and interested parties.

* Adoption of Reasonable Reimbursement Methodology and Statewide Estimate of
Costs. At least ten days prior to the next hearing, Commission staff shall issue review
comments and a staff recommendation on whether the Commission should approve the
draft reasonable reimbursement methodology and adopt the proposed statewide estimate
of costs pursuant to Government Code section 17557.2.

Please contact Heidi Palchik at (916) 323-8218 if you have any questions.

Sincefgly,
PAULA HIGASHI
Executive Director

Enclosure ‘
L:mandates/2003/tc/031c04/s0d/sodtrans
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The attached Statement of Decision of the Commission on State Mandates is hereby adopted in
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ot W ok

PAULA HIGASHI, Exec 2 Director
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
IN RE TEST CLAIM ON: Case Nos.: 03-TC-04, 03-TC-19,
Los Angeles Regional Quality Control Board 03-TC-20, 03-TC-21
Order No. 01-182 : ‘ .
Permit CAS004001 Municipal Stormwater and Urban Runoff
Parts 4C2a., 4C2b, 4E & 4F5¢3 Discharges
STATEMENT OF DECISION

Filed September 2, 2003, (03-TC-04)

PURSUANT TO
September 26, 2003 (03-TC-19) ANT TO GOVERNMENT CODE

SECTION 17500 ET SEQ.; TITLE 2,

by the County of Los Angeles, Claimant CALIFORNIA CODE OF
Filed September 30, 2003 (03-TC-20 & REGULATIONS, DIVISION 2,
03-TC-21) by the Cities of Artesia, Beverly CHAPTER 2.5, ARTICLE 7.
Hills, Carson, Norwalk, Rancho Palos Verdes,

Westlake Village, Azusa, Commerce, Vernon, (Adopted July 31, 2009)

Bellflower, Covina, Downey, Monterey Park,
Signal Hill, Claimants

STATEMENT OF DECISION

The Commission on State Mandates (““Commission’) heard and decided this test claim durit; a
regularly scheduled hearing on July 31, 2009. Leonard Kaye and Judith Fries appeared on behalf
of the County of Los Angeles. Howard Gest appeared on behalf of the cities. Michael Lauffer
appeared on behalf of the State Water Resources Control Board and the Regional Weater Quality
Control Board. Carla Castaneda and Susan Geanacou appeared on behalf of the Department of
Finance. Geoffrey Brosseau appeared on behalf of the Bay Area Stormwater Management
Agencies Association.

The law applicable to the Commission’s determination of a reimbursable state-mandated . -
program is article X111 B, section 6 of the California Constitution, Government Code
section 17500 et seq., and related case law.

~ The Commission adopted the staff analysis to partially approve the test claim at the hearing by a
vote of 4-2.

Summary of Findings

The consolidated test claim, filed by the County of Los Angeles and several cities, allege various
activities related to placement and maintenance of trash receptacles at transit stops and
inspections of various facilities to reduce stormwater pollution in compliance with a permit
issued by the Los Angeles Regional Water Quality Control Board.

The Commission finds that the following activity in part 4F5¢3 of the permit is a reimbursable
state mandate on local agencies subject to the permit that are not subject to a trash total

1
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maximum daily load:' “Place trash receptacles at all transit stops within its jurisdiction that have
shelters no later than Awgust 1, 2002, and at all transit stops within its jurisdiction no later than
February 3, 2003. All trash receptacles shall be maintained as necessary.”

The Commission also finds that the remainder of the permit (parts 4C2a, 4C2b & 4E) does not
impose costs mandated by the state within the meaning of article XIII B, section 6 of the
California Constitution because the claimants have fee authority. (under Cal. Const. article

X1, § 7) within the meaning of Government Code section 17556, subdivision (d), sufficient to
pay for the activities in those parts of the permit.

BACKGROUND

The claimants allege various activities related to placement and maintenance of trash receptacles
at transit stops and inspections of restaurants, automotive service facilities, retail gasoline outlets,
automotive dealerships, phase I industrial facilities (as defined) and construction sites to reduce
stormwater pollution in compliance with a permit issued by the Los Angeles Regional Water
Quality Control Board (LA Regional Board), a state agency.

History of the test claims

The test claims were filed in September 2003, by the County of Los Angeles and several cities
within it (the permit covers the Los Angeles County Flood Control District and 84 cities in

Los Angeles County, all except Long Beach). The Commission originally refused jurisdiction
over the permits based on Government Code section 17516°s definition of “executive order” that
excludes permits issued by the State Water Resources Control Board (State Water Board) or
Regional Water Quality Control Boards (regional boards). After litigation, the Second District
Court of Appeal held that the exclusion of permits and orders of the State and Regional Water
Boards from the definition of “executive order” is unconstitutional. The court issned a writ
commanding the Commission to set aside the decision “affirming your Executive Director’s
rejection of Test Cialm Nos. 03-TC-04, 03 TC-19, 03-TC-20 and 03-TC-21” and to fully
consider those claims.’

The County of Los Angeles and the cities re-filed their claims in October and November 2007.
The claims were consolidated by the Executive Director in December 2008. Thus, the

! A Total Maximum Daily Load, or TMDL, is a calculation of the niakimum amount of a
pollutant that a waterbody can receive and still safely meet water quality standards.

: Originally, test claims 03-TC-04 (Transit Trash Receptacles) and 03-TC-19 (Inspection of
Industrial/Commercial Facilities) were filed by the County of Los Angeles on

September 5, 2003. Test claim 03-TC-21 (Stormwater Pollution Requirements) was filed by the
Cities of Baldwin Park, Bellflower, Cerritos, Covina, Downey, Monterey Park, Pico Rivera,

* Signal Hill, South Pasadena, and West.Covina on September 30, 2003, Test claim 03-TC-20
(Waste Discharge Requirements) was filed by Cities of Artesia, Beverly Hills, Carson, La
Mirada, Monrovia, Norwalk, Rancho Palos Verdes, San Marino, and Westlake Vﬂlage on
September 30, 2003,

¥ County of Los Angeles v. Commission on State Mandates (2007) 150 Cal. App.4th 898,

2
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reimbmseme?t period is as though the claims were filed in September 2003, i.e., beginning
July 1, 2002, | |

Before discussing the specifics of the permit, an overview of municipal stormwater pollution |
puts the permit in context.

Municipal stormwater

One of the main objectives of the permit is “to assure that stormwater discharges from the MS4
[Municipal Separate Storm Sewer Systems]® shall neither cause nor contribute to the exceedance
of water quality standards and objectives nor create conditions of nuisance in the receiving
waters, and that the discharge of non-stormwater to the MS4 has been effectively prohibited.”
(Permit, p. 13.)

Stormwater runoff flows untreated from urban streets directly into streams, lakes and the ocean.
To illustrate the effect of stormwater6 on water pollution, the Ninth Circuit Court of Appeal has
stated the following:

Storm water runoff is one of the most significant sources of water pollution in the
nation, at times “comparable to, if not greater than, contamination from industrial
and sewage sources.” [Citation omitted.] Storm sewer waters carry suspended
metals, sediments, algae-promoting nutrients (nitrogen and phosphorus), floatable
trash, used motor oil, raw sewage, pesticides, and other toxic contarninants into
streams, rivers, lakes, and estuaries across the United States. [Citation omitted.]
In 1985, three-quarters of the States cited urban storm water runoff as a major
cause of waterbody impairment, and forty percent reported construction site
runoff as a major cause of impairment. Urban runoff has been named as the
foremost cause of impairment of surveyed ocean waters. Among the sources of
storm water contamination are urban development, industrial facilities,
construction sites, and illicit discharges and connections to storm sewer systems.’

* Government Code section 17 557, subdivision (e).

~ * Municipal separate storm sewer means a conveyance or system of conveyances (including

roads with drainage systems, municipal streets, catch basins, curbs, gutters, ditches, man-made
channels, or storm drains): (i) Owned or operated by a State, city, town, borough, county, parish,
district, association, or other public body (created by or pursuant to State law) baving jurisdiction
over disposal of sewage, industrial wastes, storm water, or other wastes, including special
districts under State law such as a sewer district, flood control district or drainage district, or
similar entity, or an Indian tribe or an authorized Indian tribal organization, or a designated and
approved management agency under section 208 of the CWA that discharges to waters of the
United States; (i) Designed or used for collecting or conveying storm water; (iii) Which is not a
combined sewer; and (iv) Which is not part of a Publicly Owned Treatment Works (POTW) as -
defined at 40 CFR 122.2, (40 C.F.R. § 122.26 (b)(8).)

§ Storm water means “storm water runoff, snow melt runoff, and surface unoff and drainage.”
(40 C.F.R. § 12226 (b)X13).)

7 Environmental Defense Center, Inc. v. U.S. E.P.A. (2003) 344 F.3d 832, 840-841.

3

- Municipal Storm Water and Urban Runaff Discharges
03-TC-04, 03-TC-19, 03-TC-20, 03-TC-21
Statement af Decision




Because of the stormwater pollution problems described by the Ninth Circuit above, California’
and the federal government regulate stormwater runoff as described below.

California law

The California Supreme Court summarized the state statutory scheme and regulatory agencies
applicable to this test claim as follows:

In California, the controlling law is the Porter-Cologne Water Quality Control Act
(Porter-Cologne Act), which was enacted in 1969. (Wat. Code, § 13000 et seg.,
added by Stats. 1969, ch. 482, § 18, p. 1051.) Its goal is “to attain the highest
water quality which is reasonable, considering all demands being made and to be
made on those waters and the total values involved, beneficial and detrimental,
economic and social, tangible and intangible.” (§ 13000.) The task of
accomplishing this belongs to the State Watet Resources Control Board (State
Board) and the nine Regional Water Quality Control Boards; together the State
Board and the regional boards comprise “the principal state agencies with primary
responsibility for the coordination and control of water quality.” (§ 13001.) As
relevant here, one of those regional boards oversees the Los Angeles region (the
Los Angeles Regional Board).

Whereas the State Board establishes statewide policy for water quality control
(§ 13140), the regional boards “formulatc and adopt water quality control plans
for all areas within [a] region” (§ 13240).%

Much of what the regional board does, especially as pertaining to permits like the one in
this claim, is based in federal law as described below.

Federal Jaw

The Federal Clean Water Act CWA) was ameuded in 1972 to implement a permlttmg system
for all discharges of pollutants” from pomt sources'? to waters of the United States, since

8 City of Burbank v. State Water Resources Control Bd, (2005) 35 Cal.4th 613, 619.

® According to the federal regulations, “Discharge of a pollutant” means: (a) Any addition of any

“pollutant” or combination of pollutants to “waters of the United States” from any “point
source,” or {b) Any addition of any pollutant or combination of pollutants to the waters of the

conuguous zone” or the ocean from any point source other than a vessel or other floating craft
which is being used as a means of transportation, This definition includes additions of pollutants
into waters of the United States from: surface runoff which is collected or channeled by man;
discharges through pipes, sewers, or other conveyances owned by a State, municipality, or other
person which do not lead to a treatment works; and discharges through pipes, sewers, or other
conveyances, leading into privately owned treatment works. This term does not include an
addition of pollutants by any “indirect discharger.” (40 CFR. § 1222))

10 A point source is “any discernible, confined and discrete conveyance, including but not limited
to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock,
concentrated animal feeding operation, or vessel or other floating craft, from which pollutants
are or may be discharged.” 33 U.S.C. § 1362(14).
4 _
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discharges of pollutants are illegal except under a permit.!! The permits, issued under the

national pollutant discharge elimination system, are called NPDES permits. Under the CWA,

each state is free to enforce its own water quality laws so long as its efftuent limitations'? are not .
“less stringent™ than those set out in the CWA (33 USCA 1370). The California Supreme Court

described NPDES permits as follows:

Part of the federal Clean Water Act is the National Pollutant Discharge
Elimination System (NPDES), “[t]he primary means” for enforcing effluent
limitations and standards under the Clean Water Act. (Arkansas v. Oklahoma,
supra, 503 U.S. at p. 101, 112 S.Ct. 1046.) The NPDES sets out the conditions
under which the federal EPA or 2 state with an approved water quality control
program can issue permits for the discharge of pollutants in wastewater, (33

U.S.C. § 1342(a) & (b).) In California, wastewater discharge requirements
established by the regional boards are the equivalent of the NPDES permits
required by federal law. (§ 13374.)"

In the Porter-Cologne Water Quality Control Act (Wat. Code, §§ 13370 et seq.), the Legislature
found that the state should implement the federal law in order to avoid direct regulation by the
federal government. The Legislature requires the permit program to be consistent with federal
law, and charges the State and Regional Water Boards with implementing the federal program
(Wat. Code, §§ 13372 & 13370). The State Water Resources Control Board (State Board)
incorporates the regulations from the U.S. EPA for implementing the federal permit program, so
both the Ciean Water Act and U.S. EPA regulations apply to California’s permit program

" (Cal.Code Regs., tit. 23, § 2235.2).

When a regional board adopts an NPDES permit, it must adopt as stringent a permit as U.S, EPA .
would have (federal Clean Water Act, § 402 (b)). As the California Supreme Court stated:

The federal Clean Water Act reserves to the states significant aspects of water

quality policy (33 U.S.C. § 1251(b)), and it specifically grants the states authority

to “enforce any effluent limitation™ that is not “ less stringens ” than the federal

standard ( id. § 1370, italics added). It does not prescribe or restrict the factors

that a state may consider when exercising this reserved authority, and thus it does
- not prohibit a state-when imposing effluent limitations that are more stringent

11 40 Code of Federal Regulations, section 122.21 (a). The section applies to U.S. EPA-issued
permits, but is incorporated into section 123.25 (the state program provision) by reference.

2 Efuent limitation means any restriction imposed by the Director on quantities, discharge
rates, and concentrations of “pollutants” which are “discharged” from “point sources” into
“waters of the United States,” the waters of the “contiguous zone,” or the ocean. (40 C.F.R.
§122.2)

~ 13 City of Burbank v. State Water Resources Control Rd, supra, 35 Cal.4th 613, 621. Actually,
State and regional board permits allowing discharges into state waters are called “waste
discharge requirements” (Wat. Code, § 13263). .
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than required by federal law-from taking into account the economic effects of
doing so.*

Actions that dischargers must mplement as prescribed in permits are commonly called “best
management practices” or BMPs."*

Stormwater was not regulated by U.S. EPA in 1973 because of the difficulty of doing so. This
exemption from regulation was overturned in Natural Resources Defense Council v, Costle
(1977) 568 F.2d 1369, which ordered U.S. EPA to require NPDES permits for stormwater
runoff. By 1987, U.S. EPA still had not adopted regulations to implement a permitting system
for stormwater runoff. The Ninth Circuit Court of Appeals explained the next step as follows:

In 1987, to better regulate pollution conveyed by stormwater ninoff, Congress
enacted Clean Water Act § 402(p), 33 U.8.C. § 1342(p), “Municipal and
Industrial Stormwater Discharges.” Sections 402(p)(2) and 402(p)}(3) mandate
NPDES permits for stormwater discharges “associated with industrial activity,”
discharges from large and medium-sized municipal storm sewer systems, and
certain other discharges. Section 402(p)4) sets out a timetable for promulganon
of the first of a two-phase overall program of stormwater regulation.'®

NPDES permits are required for “A dlschm_-’ge from a mumclpal separate storm sewer system
serving a population of 250,000 or more.”’ The federal Clean Water Act specifies the following
criteria for municipal storm sewer system permits:

(i) may be issued on a system- or jurisdiction-wide basis;

(ii) shall include a requirelﬁznt to effectively prohibit non-stormwater diséharges
into the storm sewers; and

(ii1) shall require controls to reduce the discharge of pollutants to the maximum
extent practicable, including management practices, control techniques and
system, design and engineering methods, and such other provisions as the
Adm1mstrator or the State determines appropriate for the control of such
pollutants.*®

In 1990, U.S. EPA adopted regulations to implement Clean Water Act section 402(p), defining
which entities need to apply for permits and the information to include in the permit application.

" City of Burbank v. State Water Resources Control Bd., supra, 35 Cal.4th 613, 627-628.

1° Best management practices, or BMPs, means “schedules of activities, prohibitions of practices,
_ maintenance procedures, and other management practices to prevent or reduce the poliution of
“waters of the United States,” BMPs also include treatment requirements, operating procedures,
and practices to control plant site runoff, spillage or leaks, sludge or waste disposal, or drainage
from raw material storage.” (40 CFR § 122.2.)

16 Environmental Defense Center, Inc. v. U.S. E.P.A., supra, 344 F.3d 832, 841-842.
1733 USCA 1342 (p)2)(C).
18 33 USCA 1342 (p)(3)(B).
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The permit application must propose management programs that the permitting authority w1ll
consider in adopting the permit. The management programs must include the following:

[A] comprehensive planning process which involves public participation and : .
where necessary intergovernmental coordination, to reduce the discharge of

pollutants to the maximum extent practicable using management practices, control

techniques and system, design and engineering methods, and such other

provisions which are appropriate.

" General state-wide permits

In addition to the regional stormwatcr permit at issue in this claim, the State Board has issued
two general statewide permits,”® as described in the permit as follows:

To facilitate compliance with federal regulations, the State Board has issued two
statewide general NPDES permits for stormwater discharges: one for stormwater
from industrial sites [NPDES No. CAS000001, General Industrial Activity Storm
Water Permit (GIASP)] and the other for stormwater from construction sites
[NPDES No. CA5000002, General Construction Activity Storm Water Permit
(GCASP)]. ... Facilities discharging stormwater associated with industrial
activities and construction projects with a disturbed area of five acres or more are
required to obtain individual NPDES permits for stormwater discharges, or to be
covered by a statewide general permit by completing and filing a Notice of Intent
(NOI) with the State Board. The U.S. EPA guidance anticipates coordination of
the state-administered programs for industrial and construction activities with the
local agency program to reduce pollutants in stormwater discharges to the MS4.
The Regional Board is the enforcement authority in the Los Angeles Region for -
the two statewide general permits regulating discharges from industrial facilities .
and construction sites, and all NPDES stormwater and non-storrnwater permits
issued by the Regional Board. These industrial and construction sites and
discharges are also regulated under local laws and regulations. (Permit, p. 11.)

The State Board has statutory fee authority to conduct inspections to enforce the general state-
wide permits.?' The statewide permits are discussed in further detail in the analysis.

The Ios Angeles Regional Board permit (Order No. 01-182. Permit CAS004001)

To obtain the permit, the County of Los Angeles, on behalf of all permittees, submitted on
Januvary 31, 2001 a Report of Waste Discharge, which constitutes a permit application, and a
Stormwater Quality Management Program, which constituted the permittees’ proposal for best
management practices that would be required in the permit,?

1% 40 Code of Federal Regulations section 122.26 (d)(2)(iv).

2% A general permit means “an NPDES ‘permit’ issued under [40 CFR] §122.28 authorizing a -
category of discharges under the CWA within a geographical area.” (40 CFR § 122.2.)

M Water Code section 13260, subdivision (d)(2)(B)(i) - (iii).
# State Water Resources Control Board, comments submitted Aprl 18, 2008, page 8 and
attachment 36.
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The permit states that its objective is: “to protect the beneficial uses of receiving waters in
Los Angeles County.” The permit was upheld by the Second District Court of Appeal in 2006,
which described it as follows:

The 72-page permit is divided into 6 parts. There is an overview and findings
followed by a statement of discharge prohibitions; a listing of receiving water
limitations; the Storm Water Quality Management Program; an explanation of
special provisions; a set of definitions; and a list of what are characterized as
standard provisions. The county, the flood oontrol district, and the 84 cities are
desugnated in the permit as the permittees,**

After finding that “the county, the flood control district, and the 84 cities discharge and
contribute to the release of pollutants from “municipal separate storrn sewer systems™ (storm
drain systems)” and that the discharges were the subject of regional board permits in 1990 and
1996, the regional board found that the storm drain systems in the county discharged a host of
specified pollutants into Jocal waters. The permit summed up by stating: “Various reports
prepared by the regional board, the Los Angeles County Grand Jury, and academic institutions
indicated pollutants are thrcatemng to or actually impairing the beneficial uses of water boches in
the Los Angeles region.”®

The permit also specifies prohibited and allowable discharges, receiving water limitations, the
implementation of the Storm Water Quality Management Program “requiring the use of best
management practices to reduce pollutant discharge into the storm drain systems to the
maximum extent possible.”*® As the court described the permit:

In the prohibited discharges portion of the permit, the county and the cities were
required to “effectively prohibit non-stormwater discbarges” into their storm
sewer systems. This prohibition contains the following exceptions: where the
discharge is covered by a National Pollutant Discharge Elimination permit for
non-stormwater emission; natural springs and rising ground water; flows from
riparian habitats or wetlands; stream diversions pursuant to a permit issued by the

%3 Permit page 13. The permit also says: “This permit is intended to develop, achieve, and
implement a timely comprehensive, cost-effective storm water pollution control progtam to
‘reduce the discharge of polhrtants in storm water to the Maximum Extent Practicable (MEP)
from the permitted areas in the County of Los Angeles to the waters of the US subject to the

Permittees’ jurisdiction.”

% County of Los Angeles v. California State Water Resowces Cantrol Board (2006) 143
~ Cal.App.4th 985, 990.

3 County of Los Angeles v. California State Water Resources Control Board, supra, 143
Cal.App.4th 985, 990

% County of Los Angeles v. California State Water Resources Control Board,, supra, 143
Cal.App.4th 985, 994.
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" regional board, ‘ﬁncontamnated gound water mﬂhrauons” . and waters from
emergency ﬁre-ﬁghtmg flows.”’

There is also a list of permissible discharges that are incidental to urban activity, as specified
(e.g., landscape irrigation runoff, etc.). In the part on receiving water limitations, the permit
prohibits discharges from storm sewer systems that “cause or contribute” to violations of “Water
Quality Standards” objectives in receiving waters as specified in state and federal water quality
plans. Storm or non-stormwater discharges from storm sewer systems which constitute a
nuisance are also prohibited,” '

- To comply with the receiving water limitations, the pemuttees must implement control measures
in accordance with the permit.?

The permittees are also to implement the Storm Water Quality Management Program (SQMP)
that meets the standards of 40 Code of Federal Regulations, part 122.26(d)(2) (2000) and reduces
the pollutants in stormwaters to the maximum extent possible with the use of best managernent
practices. And the permittees must revise the SQMP 1o comply with specified total maximum
daily load (TMDL) allocations.*® If a permittee modified the countywide SQMP, it must
implement a local management program. Each permittee is required by November 1, 2002, to
adopt a stormwater and urban runoff ordinance. By December 2, 2002, each permittee must
certify that it had the legal authority to comply with the permit through adoption of ordinances or
municipal code modifications.’!

2T County of Los Angeles v. California State Water Resources Control Board, supra, 143
Cal.App.4th 985, 991-992.

2 «Nuisance’ means anything that meets all of the following requirements: (1) is injurious to
health, or is indecent or offensive to the senses, or an obstruction to the free use of property, so
as to interfere with the comfortable enjoyment of life or property; (2) affects at the same time an
entire community or neighborhood, or any considerable number of persons, although the extent
of the annoyance or damage inflicted upon individuals may be unequal; (3) occurs during, orasa
result of, the treatment or disposal of wastes.” Id. at 992.

%9 1f the Storm Water Quality Management Program did not assure compliance with the receiving
water requirements, the permittee must immediately notify the regional board; submit a
Receiving Water Limitations Compliance Report that describes the best management practices
currently being used and proposed changes to them; submit an implementation schedule as part
of the Receiving Water Limitations Compliance Report; and, after approval by the regional
board, promptly implement the new best management practices. If the permittee makes these
changes, even if there were further receiving water discharges beyond those addressed in the
Water Limitations Compliance Report, additional changes to the best management practlces need
not be made uniess directed to do so by the regional board. Id. at 993.

3% A Total Maximum Daily Load, or TMDL, is a calculation of the maximum amount of a
pollutant that a waterbody can receive and still safely meet water quality standards. See
<http://www.epa.gov/OWOW/tmdl> as of October 3, 2008.

3 County of Los Angeles v. Calzjbrma State Water Resources Control Board, supra, 143
Cal.App.4th 985.
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The permit gives the County of Los Angeles additional responsibilities as principal permittee,
such as coordination of the SQMP and convening watershed management committees. In
addition, the permit contains a development construction program under which permittees are to
implement programs to control runoff from construction sites, with additional requirements
imposed on sites one acre or larger, and more on those five acres or larger. Permittees are to
eliminate all illicit connections and discharges to the storm drain system, and must document,
track and report all cases.

In this claim, however, claimants only allege activities in parts 4C2a, 4C2b, 4E and 4F5¢3 of the
permit. These parts concern placement and maintenance of trash receptacles at transit stops, and
inspections of restaurants, automotive service facilities, retail gasoline outlets, automotive
dealerships, phase I industrial facilities (as defined) and construction sites, as quoted below.

Co-Claimants’ Position

Co-claimants assert that parts 4C2a, 4C2b, 4E and 4F5¢3 of the LA Regional Board’s permit
constitute a reimbursable state-mandate within the meaning of article XIII B, section 6, and
Government Code section 17514.

Transit Trash Receptacles: 1.0s Angeles County (“County™) filed test claims 03-TC-04 and
03-TC-19. In 03-TC-04, Transit Trash Receptacles, filed by the County, and 03-TC-20, Wasre
Discharge Requirements, filed by the cities, the claimants allege the following activities as stated
in the permit part 4F5¢3 (Part 4, Special Provisions, F. Public Agency Activities Program,

5. Storm Drain Operation and Management):

¢. Permittees not subject to a trash TMDL?? shall: []]...[1] :
(3) Place trash receptacles at all transit stops within its jurisdiction that have
shelters no later than August 1, 2002, and at all transit stops within its jurisdiction
no later than February 3, 2003. All trash receptacles shall be maintained as

necessary.
Claimant County asserts that this permit condition recquires the following:

1. Identifying all transit stops within its jurisdiction except for the Los Angeles River
and Ballona Creek Watershed Management aress.-

2. Selecting proper trash receptacle design and evaluatmg proper placement of trash
receptacles.

3. Designing receptacle pad lmprovement, if needed.

4. Constructing and installing trash receptacle units.

5. Collectmg trash and mamtammg receptacles,

: xcilities: In claim 03-TC-19, Inspection of Industrial/
Commercral Fi aczlmes, ﬁled by 1.he County, and 03-TC-20, Waste Discharge Requirements, filed
by the cities, claimants allege the following activities as stated in the permit parts 4C2a and 4C2b
(Part 4, Special Provisions, C. Industrial/Commercial Facilities Control Program):

32 A Total Maximum Daily Load, or TMDL, is a calculation of the maximum amount of a
pollutant that a waterbody can receive and stiil safely meet water quality standards. See
<http:f/wwvw.epa.goleW0Whn_1dl> as of October 3, 2008.
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2. Inspect Critical Sources — Each Permittee shall inspect all facilities in the categories
and at a level and frequency as specified in the following subsections: .

a) Commercial Facilities
(1) Restaurants -

Frequency of Inspections: Twice during the 5-year term of the Order, provided
that the first inspection occurs no later than August 1, 2004, and that there isa
minimum interval of one year it between the first oompliance inspection and the
second compliance inspection.
Leve! of Inspections-: Each Permittee, in cooperation with its appropriate
department (such as health or public works), shall inspect all restaurants within its
jurisdiction to confirm that stormwater BMPs are being effectively implemented
in compliance with State law, County and municipal ordinances, Regional Board
Resolution 98-08, and the SQMP [Storm Water Quality Management Program].
At each restaurant, inspectors shall verify that the restaurant operator:
* has received educational materials on stormwater pollution prevention
practices;
* does not pour oil and grease or oil and grease residue onto a parking lot,
street or adjacent catch basin;
s keeps the trash bin area clean and trash bin lids closed, and does not fill
trash bins with washout water or any other liquid;
* does not allow illicit discharges, such as discharge of washwater from
floormats, floors, porches, parking lots, alleys, sidewalks and street areas
(in the immediate vicinity of the estsblishment), filters or garbage/trash .
containers;
v removes food waste, rubbish or other materials from parking lot areas in a
sanitary manner that does not create a nuisance or discharge to the storm
drain,

{2) Automotive Service Facilities

Frequency of Inspections: Twice during the 5-year term of the Order, provided
that the first inspection occurs no later than August.1, 2004, and that thereis a
minimum interval of one year in between the first compliance inspection and the
second compliance inspection,

Level of Inspections: Each permittee shall inspect all automotive service facilities
within its jurisdiction to confirm that stormwater BMPs are effectively
implemented in compliance with County and municipal ordinances, Regional
Board Resolution 98-08, and the SQMP. At each automotive service facility,
mspectors shall verify that each operator: :
maintains the facility area so that'it is clean and dry without evidence of
excessive stalning;
* implements housekeeping BMPs to prevent spills and leaks; ;
» properly discharges wastewaters to a sanitary sewer and/or contains !
wastewaters for transfer to a legal point of disposal, :

. L
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= is aware of the prohibition on discharge of non-stormwater to the storm

= properly manages raw and waste materials including proper disposal of
hazardous waste;

= protects outdoor work and storage areas to prevent contact of pollutants
with rainfall and runoff;

* labels, inspects, and routinely cleans storm drain inlets that are located on
the facility’s property; and

" = {rains employees to implement stormwater poltution prevention practices.
(3) Retail Gasoline Outlets and Automotive Dealerships

Frequency of Inspection: Twice during the S-year term of the Order, provided that
the first inspection occurs no later than August 1, 2004, and that there is a
minimum interval of one year in between the first compliance inspection and the
second compliance inspection.

Level of Inspection: Each Permittee shall confirm that BMPs are being effectively
implemented at each RGO [Retail Gasoline Qutlet] and automotive dealership
within its jurisdiction, in compliance with the SQMP, Regional Board Resolution
98-08, and the Stormwater Quality Task Force Best Management Practice Guide
for RGOs. At each RGO and automotive dealership, inspectors shall verify that
each operator:

« routinely sweeps fuel-dispensing areas for removal of litter and debris, and
keeps rags and absorbents ready for use in case of leaks and spills;

* is aware that washdown of facility area to the storm drain is prohibited;

* is aware of design flaws (such as grading that doesn’t prevent run-on, or
inadequate roof covers and berms), and that equivalent BMPs are

_ implemented;

* inspects and cleans storm drain inlets and catch basins within each
facility’s boundaries no later than October 1st of each year;

" posts signs close to fuel dispensers, which warn vehicle owners/operators
against “topping off” of vehicle fuel tanks and installation of automatic
shutoff fuel dispensing nozzles; .

® routinely checks outdoor waste receptacle and air/water supply areas,
cleans leaks and drips, and ensures that only watertight waste receptacles
are used and that lids are closed; and

» trains employees to properly manage hazardous materials and wastes as
well as fo implement other stormwater pollution prevention practices.
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b) Phase I Facﬂlne533

Permittees need not inspect facilities that have been inspected by the Regional .
Board within the past 24 months. For the remaining Phase I facilities that the

Regional Board has not inspected, each Permittee shall conduct compliance

inspections as specified below.

Frequency of Inspection
Facilities in Tier 1 Categories:* Twice during the 5-year term of the Order,
provided that the first inspection occurs no later than August 1, 2004, and that
there is a minimum interval of one year in between the first compliance inspection
and the second compliance inspection.

Facilities in Tier 2 Categories:®® Twice during the S-year term of the permit,
provided that the first inspection occurs no later than August 1, 2004, Permittees
need not perform additional inspections at those facilities determined to have no
risk of exposure of industrial activity®® to stormwater. For those facilities that do

%3 On page 62 of the permit, U.S. EPA Phase I Facilities are defined as “facilities in specified
industrial categories that are required to obtain an NPDES permit for storm water discharges, as
required by 40 CFR 122.26(c). These categories include: (i) facilities subject to storm water
effluent limitation guidelines, new source performance standards, or toxic pollutant effluent
standards (40 CFR N); (ii) manufacturing facilities; (iif) oil and gas/mining facilities;
(iv) hazardous waste treatinent, storage, or disposal facilities; (v) landfills, land application sites, .
and open dumps; (vi) recycling facilities; (vii) steam electric power generating facilities;
(viii) transportation facilities; (ix) sewage or wastewater treatment works; (x) light
manufacturing facilities.
34 Attachment B of the Permit (pp. B-1 to B-2) lists the Tier 1 categories as follows (with Phase |
facilities listed in italics): “Municipal landfills ...; Hazardous Waste Treatment, Disposal and
Recovery Facilities; Facilities Subject to SARA Title III ...; Restavrants; Wholesale trade (scrap,
auto dismantling)...; Automotive service facilities; Fabricated metal products ...; Motor freight
... Chemical/allied products ...; Automotive Dealers/Gas Stations ...; Primary Metals.”

35 Attachment B of the Permit (pp. B-1 to B-2) lists the Tier 2 categories as follows (with Phase I
facilities listed in italics): “Electric/Gas/Sanitary...; Air Transportation ...;
Rubbers/Miscellaneous Plastics ...; Local/Suburban Transit ...; Railroad Transportation ...; Oil
& Gas Extraction ...; Lumber/Wood Producls...; Machinery Manufacturing ...; Transportation

Equipment ...; Stone, Clay, Glass, Concrete ...; Leather/Leather Products...; Miscellaneous

- Manufacturing ...; Food and kindred Products...; Mining of Nonmetallic Minerals ...; Printing
and Publishing ...; Electric/Electronics ...; Paper and Allied Products ...; Furniture and
Fixtures ...; Laundries ...; Instruments...; Textile Mills Products ...; Apparel ...”

36 «Storm water discharge associated with industrial activity means the discharge from any

conveyance that is used for collecting and conveying storm water and that is directly related to

manufactunng, processmg or raw matenals storage areas at an mdusinal plant. ... The following
: : i3 ity" for purposes of

paragraph Cb)( 14) [1[] .M (x) Construcuon astmty mcludmg clearmg, gradmg and excavation, .
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have exposure of industrial activities to stormwater, a Permittes may reduce that
frequency of additional compliance inspections to once every 5 years, provided
. that the Permittee inspects at least 20% of the facilities in Tier 2 each year,

Level of Inspection: Each Permittee shall confirm that each operator:
=  has a current Waste Discharge [dentification (WDID) number for facilities
discharging stormwater associated with industrial activity, and that a Storm
Water Polluticn Prevention Plan is available on-site, and

» s effectively implementing BMPs in compliance with County and municipal
ordinances, Regional Board Resolution $8-08, and the SQMP.

Inspection of Construction Sites: In claims 03-TC-20 and 03-TC-21, Waste Discharge
Requirements, the cities allege the activities in permit parts 4C2a, 4C2b, and 4F5c¢3, as listed in
the test claims cited above, in addition to the following activities as stated in part 4E of the
permit (Part 4, Special Provisions, E. Development Construction Program):

= For construction sites one acre or greater, each Permittee shall comply with all conditions
in section E1 above and shall: ...

(b) Inspect all construction sites for stormwater quality requirements during routine
inspections a minimum of once during the wet seasons. The Local SWPPP [Storm Water
Pollution Prevention Plan] shall be reviewed for compliance with local codes, ordinances,
and permits. For inspected sites that have not adequately implemented their Local
SWPPP, a follow-up inspection tc ensure compliance will take place within 2 weeks. If
compliance has not been attained, the Permittee will take additional actions to achieve
compliance (es specified in mnnicipal codes). If compliance has not been achieved, and
. the site is also covered under a statewide general construction stormwater permit, each
Permittee shall enforce their local ordinance requirements, and if non-compliance
continues the Regional Board shall be notified for further joint enforcement actions.

Part 4E3 of the Order provides, in relevant part, as follows:

3. For sites five acres and greater, each Permittee shall comply with all conditions in -
Sections E1 and E2 and shall:

8) Tequire, prior to 1ssu1ng a grading permit for all projects requiring coverage under the
state general permit,’’ proof of 2 Waste Discharger Identification (WDID) number for
filing a Notice of Intent (NQI) for coverage under the GCASP [General Construction

except operations that result in the disturbance of less than five acres of total land ares,

Construction activity also includes the disturbance of less than five acres of total land area that is

a part of a larger common plan of development or sale if the larger common plan will ultimately
" disturb five acres or more;” [40 CFR §122.26 (b)(14), Emphasis added.]

37 A general permit means “an NPDES ‘permit’ issued under [40 CFR] §122.28 authorizing a
category of discharges under the CWA [Clean Water Act] within a geographical area.” (40 CFR
§ 122.2.) California has issued one peneral permit for coastruchon activity and one for industrial
activity.
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Activity Storm Water Permit]*® and a certification that a SWPPP has been prepared
by the project developer. A Local SWPPP may substitute for the State SWPPP if the
Local SWPPP is at least as inclusive in controls and BMPs as the State SWPPP,

b) Require proof of an NOT and a copy of the SWPPP at any time a transfer of
ownership takes place for the entire development or portions of the common plan of
development where construction activities are still on-going. '

¢) Use an effective system to track grading permits issued by each Permittee. To satisfy
this requirement, the use of a database or GIS system is encouraged, but not reguired,

Both county and city claimants allege more than $1000 in costs in each test claim to comply with
the permit activities. ‘

In comments submitted June 4, 2009 on the draft staff analysis, the County of Los Angeles
asserts that local agencies do not have fee authority to collect trash from trash receptacles that
must be placed at transit stops, and that voter approval under Proposition 218 would be required
to do so. The County also argues that voter approval under Proposition 218 would be required
for stormwater inspection costs, and cites as evidence the City of Santa Clarita’s stormwater
pollution prevention fee, as well as legislative proposals now in the legislature that would, if
enacted, provide fee authority. '

In comments submitted June 8, 2009 on the draft staff analysis, the cities disagree with the
conclusion that they have fee authority to recoup the costs of the transit-stop trash receptacles,
and disagree that they have fee authority to inspect facilities covered by the state-issned general
stormwater permits, as discussed in more detail below.

State Agency Positions

Department of Finance: Finance, in comments filed March 27, 2008 on all four test claims,
alleges that the permit does not impose a reimbursable mandate within the meaning of section 6
of article XTII B of the California Constitution becanse “The permit conditions imposed on the
local agencies are required by federal laws™ so they are not reimburssble pursuant to
Government Code section 17556, subdivision (c). Finance asserts that “requirements of the
permit are federally required to comply with the NPDES {National Pollutant Discharge -
Elimination System] program ... [and] is enforceable under the federal CWA [Clean Water
Act).” ‘ _ . .

Finance also argues that the claimants had discretion over the activities and conditions to include
in the permit application. The permittees submitted a Storm Water Quality Management
Program prevention report with thejr applications, in which they had the option to use “best
management practices” to identify alternative practices to reduce water pollution. Since the local
agencies prescribed the activities to be included in the permit, the requirements are a downstream
resuit of the local a§encies’ decision to include the particular activities in the permit. Finance
cites the Kern case,” which held that if participation in the underlying program is voluntary, the
resulting new consequential requirements are not reimbursable mandates, ‘

*® See page 11, paragraph 22 of the permit for a description of the statewide permits.

* Department of Finance v. Commission on State Mandutes (Kern High School Dist, ) (2003)
30 Cal.4th 727 .
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Finally, Finance states that some local agencies are using fees for funding the claimed permit
activities, 50 should the Commission find that the permit constitutes a reimbursable mandate, the
fees should be considered as offsetting revenues.

Finance submitted comments on the draft staff analysis on June 19, 2009, agreeing that the local
agencies have fee authority sufficient to pay for the mandated sctivities. Finance disagrees,
however, with the portion of the analysis that finds that the activities are not federal mandates.

State Water Resources Control Board: The State Board filed comments on the four test claims on
April 18, 2008, noting that the federal CWA mandates that municipalities apply for and receive
permits regulating discharges of pollutants from their municipal separate storm sewer system
(MS4) to waters of the United States. “Pursuant to federal regulations, the Permit contains
nurneroug requirements for the cities and County to take actions to reduce the flow of pollutants
into the rivers and the Bay, known as Best Management practices (BMPs).”

The State Board asserts that the permit is mandated on the local governments by federal law, and
applies to many dischargers of stormwater, both public and private, so it is not vnigue to local
governments. The federal mandate requires that the permit be issued to the local governments,
and the specific requirements challenged are consistent with the minimum requirements of
federal law. According to the State Board, even if the permit were interpreted as going beyond
federal law, any additional state requirements are de minimis. And the costs are not subject to
reimbursement because the programs were proposed by the cities and County themselves, and
because they have the ability to fund these requirements through charges and fees and are not
required to raise taxes,

In commients filed with the State Board on April 10, 2008 (attached to the State Board comments
on the test claim), the United States Environmental Protection Agency (U.S. EPA) asserts that
the permit conditions reduce pollutants to the “maximum extent practicable.” The transit trash
receptacle and inspection programs, according to U.S. EPA, are founded in section 402 {p) of the
Clean Water Act, and are well within the scope of the federal regulations (40 CFR § 122.26
(D@GEV)A)3)).

In its comments on the draft staff analysis submitted June 5, 2009, the State Board agrees with
the conclusion and staff recommendation to deny the test claim, but dxsagrees with parts of the
analysis. The State Board asserts that federal law: (1) requires local agencies to obtain NPDES

" permits from California Water Boards, and (2) mandates the permit, which is less stringent than
permits for private industry. The State Board also states that the permit does not exceed the
minimum federal mandate, as found by a court of appeal. Finally, the State Board argues that the
federal stormwater law is one of general apphcatlon, and therefore does not impose a state
mandate. _ : .

Interested Party Positions

t ies Assoctation: In comments on the draft staff
analyms recewed J une 3, 2009 (althoughthe letter is dated April 29, 2009) the Bay Area
Stormwater Management Agencies Association (BASMAA) states that this matter is of
statewide importance with broad implications, and fundamentally a matter of public finance.
BASMAA also urges keeping the voters’ objectives paramount. BASMAA agrees that the
permit requirements are a new program or higher level of service and that the requirements go
beyond the federal Clean Water Act’s mandates. As for the portion of the draft staff analysis that
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discusses local agency fee authority, BASMAA calls it “myopic” saying it “falls shomt in its
consideration of all potentially relevant issues and appellate court precedents that need to be
presented to the Commission to serve the interest of the public.” (Comments p. 3.) BASMAA
contends that many permit requirements relate to local communities and their residents rather
than specific business activities, and require public services that are essentially incident to real

- property ownership, and/or may only be financed via fees that remain subject to the Proposition
218 voting requirement or increased property taxes. BASMAA also states that many permit
activities would fall on joint power authorities or special districts that have no fee authority, or
for which exemptions from Proposition 218 would not be applicable. BASMAA requests that
the analysis be revised to revisit the conclusions regarding “funded vs. unfunded” requirements,
and to recognize and distinguish the many types of stormwater activities for which regulatory
fees would not apply.

League of California Cities and California State Association of Counties (CSAC): In joint
comments on the draft staff analysis received June 4, 2009, the League of Cities and CSAC agree
with the draft staff analysis that the permit is a mandate, but question whether the Connell and
County of Fresno decisions are still valid as applied to Govemment Code section 17556,
subdivision (d), which prohibit the Commission from finding costs mandated by the state if the
local agency has fee authority. This is becanse of the voters’ approval of Proposition 218 in
1996. The League and CSAC urge the Commission not to find that fee authority exists for local
agencies (1) to the extent there may be doubt about whether a local agency has it, and (2) to the
extent that there is no person upon which the local agency can impose the fee.

COMMISSION FINDINGS

The courts have found that article XTII B, section 6 of the Califomia Constitution® recognizes
the state constitutional restrictions on the powers of local government to tax and spend.*’ “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles XIIT A and XTI B
impose.”* A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an activity or

40 Article XIII B, section 6, subdivision (a), provides:
(a) Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the State shall provide a
subvention of funds to reimburse that local government for the costs of the
program or increased level of service, except that the Legislature may, but need
not, provide a subvention of funds for the following mandates: (1) Legislative
mandates requested by the local agency affected. (2) Legislation defining a new
crime or changing an existing definition of a crime. (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulations initially
implementing legislation enacted prior to January 1, 1975.

4 Kern High School Dist., supra, 30 Cal.4th 727, 735.

42 County of San Diego v. State of California (County of San Diego)(1997) 15 Cal.4th 68, 81.
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task In addition, the required activity or task must be new, constituting a “new program,” or it
must create a “higher level of service” over the previously required level of service, ¥

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.*’ To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
. with the ]e%gl requirements in effect immediately before the enactment of the test claim
legislation.™ A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public.””"’

Finally, t4h8e newly required activity or increased level of service must impose costs mandated by
the state,

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6.* In making its
decisions, the Commission must strictly construe article XII B, section 6, and not apply it as an
“equitable remedy to cure the perceived unfaimess resulting from political decisions on funding
priorities.”’ '

The permit provisions in the consolidated test claim are discussed separately to determine
whether they are reimbursable state-mandates, '

3 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

“ San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878
(San Diego Unified School Dist }; Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d
830, 835-836 (Lucia Mar).

** San Diego Unified School Dist,, sigpra, 33 Cal.th 859, 874, (reaffirming the test sét out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44
Cal.3d 830, 835.) '

% San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

*? San Diego Unified School Dist., supra, 33 Cal.4th 859, 878.

“® County of Fresno v. State of California (1991) 53 Cal.3d 482, -487; County of Sonoma v.
Cammission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 {County of Sonoma),
Government Code sections 17514 and 17556.

* Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552.

5 County of Sonoma, supra, 84 Cal. App.4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal. App.4th 1802, 1817, ' o
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Issue 1: Are the permit pmvisions (Parts 4C2a, 4C2b, 4E, and 4F5¢3) subject to '
article XITI B, section 6, of the California Constitution? .

The issues discussed here are whether the permit provisions are an executive order within the
meaning of Government Code section 17516, whether they are discretionary, and whether they
constitute a federal mandate.

A. Are the permit provisions (Parts 4C2a, 4C2b, 4E, and 4F5¢3) an executive order within
~ the meaning of Government Code section 17516?

The Commission has jurisdiction over test claims involving statutes and executive orders as
defined by Government Code section 17516, which defines an “executive order” for purposes of
state mandates, as “any order, plan, requirement, rule, or regulation issued by any of the
following:

(a) The Govemor.
(b} Any officer or official serving at the pleasure of the Governor.
(c) Any agency, department, board, or commission of state government.

The LA Regional Water Board is a state agency.” The permit it issued is both a plan for
reducing water pollution, and contains requirements for local agencies toward that end.
Therefore, the Commission finds that the permit is an executive order within the meaning of
article XTI B, section 6 and Government Code section 17516.

B. Are the permit provisions (Parts 4C2a, 4C2b, 4E, and 4F5¢3) the result of claimants’
discretion?

The permit provisions require placmg and maintaining trash receptacles at transit stops and .
inspecting specified facilities and construction sites.

The Department of Finance, in comments submitted March 27, 2008, asserts that the claimants
had discretion over what activities and conditions to include in the permit application, so that any
resulting costs are downstream of the claimant’s decision to include those provisions in the
permit. Thus, Finance argues that the costs are not mandated by the state.

Similarly, the State Board, in its April 18, 2008 comments, cites the Stormwater Quality
Management Program (SQMP) submitted by the county that constituted the claimants® proposal
for the BMPs required under the permit. The State Water Board refers to (on p. 28 of the
SQMP) the county’s proposal to “collect trash along open channels and encourage voluntary
trash collection in natural stream channels.” The State Water Board further states that the SQMP
(pp. 22-23) contains the municipalities’ proposal for (1) site visits to industrial end commercial
facilities, including automotive service businesses and restaurants to verify evidence of BMP

251

5! Section 17516 also states: “"Executive order” does not include any order, plan, requirement,
rule, or regulation issued by the State Water Resources Control Board or by any regional water
quality control board pursuant to Division 7 (commencing with Section 13000} of the Water
Code.” The Second District Court of Appeal has held that this statutory language is
unconstitutional. County of Los Angeles v. Commission on State Mandates, supra, 150
Cal.App.4th 898, 904.

52 Water Code section 13200 et seq. .
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implementation, and (2) maintaining a database of automotive and food service facilities
including whether they have NPDES stormwater permit coverage.

Claimant County of Los Angeles, in its June 23, 2008 rebuttal comments (pp.3-4), stated whether
or not most jurisdictions place transit receptacles at transit stops is not relevant to the existence
of a state mandate because Government Code section 17565 provides that if a local agency has
been incurring costs for activities that are subsequently mandated by the state, the activities are
stil} subject to reimbursement. The County also states that the permit application only proposed
an industrial/commercial educational site visit program, not an inspection program. The
claimants allege that the inspection program was previously the state’s duty, but that the permit
shifted it to the local agencies.

Claimant cities in their June 28, 2008 comments also construe the SQMP proposal as involving
only educational site visits, which they characterize as very different from compliance
inspections. And cities assert that “nowhere in the Report of Waste Discharge do the applicants
propose compliance inspections of facilities that hold general industrial and general construction
stormwater permits for compliance with those permits,” According to the cities, the city and
county objected orally and in writing to the inspection permit provision.

In determining whether the permit provisions at issue are a downstream activity resulting from
the discretionary decision by the local agencies, the following rule stated by the Supreme Court
in the Kern High School Dist. case applies:

[Alctivities undertaken at the option or discretion of a local government entity ..

do not trigger a state mandate and hence do not require reimbursement of ﬁmds—-—
even if the local entity is obliged to incur costs as a result of its discretionary
decision to participate in a particular program or practice.*

The Commission finds that the permit activities at issue were not undertaken at the option or

discretion of the claimants. The claimants were required by state and federal law to submit the

NPDES permit application in the form of a Report of Waste Discharge and SQMP. Submitting

them was not discretionary. According to the record,™ the county on behalf of all claimants,

submitted on January 31, 2001 a Report of Waste Discharge (ROWD), which constitutes a

permit application, and a SQMP, which constitutes the claimants® proposal for best management
practices that would be required in the pemut.

The duty to apply foran NPDES permit is not within the clalmams d18creuon. Accordmg to the
federal regulation:

8) Duty to apply. (1) Any person® who discharges or proposes to discharge
pollutants ... and who does not have an effective permit ... must submit a

%3 Kern High School Dist,, supra, 30 Cal.4th 727, 742.

> State Water Resources Control Board, comments submitted April 18, 2008, page 8 &
attachment 36.

% Person means an individual, association, partnership, corporation, municipality, State or
Federal agency, or an agent or employee thereof (40 CFR § 122.2).
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complete apphc.anon to the Director in accordance with this section and part 124
of this chapter,*

Moreover, the ROWD (tantamount to an NPDES permit apphcaﬁon) is required by California
law, as follows: “Any person discharging pollutants or proposing to discharge pollutants to the
navigable water of the United States within the jurisdiction of this state ... shall file a report of
the discharge in compliance with the procedures set forth in Sect:on 13260 ... Thus,
submmmg the ROWD is not d15cre110na1y

Federal regulations also anticipate the filing of an application for a stormwater permit, which
contains the information in the SQMP. The regulation states in part:

(d) Application requirements for large and medium municipal separate storm
sewer discharges. The operator of a discharge from a large or medium municipal
separate storm sewer or a municipal separate storm sewer that is designated by the.
Director under paragraph (2)(1)(v) of this section, may submit a jurisdiction-wide
or system-wide permit application. Where more than one public entity owns or
operates a municipal separate storm sewer within a geographic area (including
edjacent or interconnected municipal separate storm sewer systems), such
operators may be a coapplicant to the same application.*®

According to the permit, section 122.26, subdivision (d), of the federal regulations contains the
essential components of the SQMP (p. 32), which is an enforceable element of the permit (p. 45).
Section 122.26, subdivision (d)}(2)(iv)(C), in the federal regulations is interpreted in the permit to
“require that MS4 permitiees implement a program to monitor and control pollutants in
discharges to the municipal system from industrial and commercial facilities that contribute a
substantial pollutant load to the MS4.” (p. 35.) In short, the claimants were required by law to
submit the ROWD and SQMP, with specified contents.

Because the claimants do not voluntarily participate in the NPDES program, the Commission
finds that the Kern High School Dist, case does not apply to the permit, the contents of which
~ were not the result of the claimants’ discretion.

_ C. Are the permit provisions (Parts 4C2a, 4C2b, 4E, and 4F5c3) a federal mandate w1thin
the meaning of article XIII B, sections 6 and 9, subdmsmn (b)?

" The next issue is whether the parts of the permit at issue are fcdera]ly mandated, as asserted by
the State Board and the Department of Finance (whose comments are detailed below), If so, the
parts of the permit would not constitute a staie mandate,

In County of Los Angeles v. Commission on State Mandates, the court stated as follows regarding

this permit: “We are not convinced that the obligations imposed by a permit 1ssued by a Regional -

Water Board necessarily constitute federal mandates under all circumstances.”” But after

3¢ 40 Code of Federal Regulations, section 122.21 (a). The section applies to U.S. EPA-issued
permits, but is incorporated into section 123.25 (the state program provision) by reference.

%7 Water Code section 13376.
58 40 Code of Federal Regulations, section 122.26 (d).
5% County of Los Angeles v. Commission on State Mandates, supra, 150 Cal. App.4th 898, 914.
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summarizing the érguﬁncﬁts on both sides, the court declined to decide the issue, staung
“Resolution of the federal or state nature of these [permit] obligations therefore is premature and,
thus, not properly before this court.”® The court agreed with the Commission (calling it an

“inescapable conclusion™) that the fedcml versus state issues in the test claims must be addressed _

in the first instance by the Comrmission.*!

The California Supreme Court has stated that “article XIII B, section 6, and the implementing
statutes ... by their terms, provlde for reimbursement only of sate- mandated costs, not federally
mandated costs.”® .

When analyzing federal law in the context of a test claim under article XII B, section 6, the court
in Hayes v. Commission on State Mandates held that “[w]hen the federal government imposes :
costs on local agencies those costs are not mandated by the state and thus would not require a
state subvention. Instead, such costs are exempt from local agencies’ taxing and spending
limitations” under article XIII B.* When federal law imposes a mandate on the state, however,
and the state “freely [chooses] to impose the costs upon the local agency as a means of
implementing a federal program, then the costs are the result of a reimbursable state mandate
regardiess whether the costs were imposed upon the state by the federal government.”**

Similarly, Government Code section 17556, subdivision (c), states that the Commission shall not
find “costs mandated by the state” if “[t]he statute or executive order imposes a requirement that
is mandated by a federal law or regulation and results in costs mandated by the federal
government, unless the statute or executive order mandates costs that exceed the mandate in that
federal law or regulatlon.”

In Long Beach Unified School Dist. v. State of California,”® the court considered whether a state
executive order involving school deseg~gation constituted a state mandate. The court held that
the executive order required school districts to provide a higher level of service than required by
federal consntutlonal or case law because the state requirements went bcyond federal

requirements.”® The Long Beach court stated that unlike the federal law at issue, “the executive

| wId .at page 918.

¢! Id. at page 917. The court cited Lucia Mar Unified School Dist, v. Honig (1988) 44 Cal. 3d
830, 837, in support.

& San Diego Unified School Dist. v. ‘Commission on State Mandates, supra, 33 Cal.4th 859,
879-880, emphasns in original.

% Hayes v. Commission on State Mandates (1992) 11 Cal. App. 4th 1564, 1593, citing Czty of
Sacramento v. State of California, supra, 50 Cal.3d 51, 76; see also, Government Code sections
17513 and 17556, subdivision (c).

* Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1594,
8 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155.
56 Jd at page 173.
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Order and guidelines require speclﬁc actions ... [that were] required acts. These requirements
constitute a higher level of service,”’ | . .

In analyzmg the permit under the federal Clean Water Act, we keep the following in mind. First,
each state is free to enforce its own water quality laws so long as its effluent limitations are not
“less stringent” then those set out in the Clean Water Act.®® Second, the California Supreme
Court has acknowledged that an NPDES permit may contain terms that are federally mandated

- and terms that exceed federal law.®? The federal Clean Water Act also allows for more stringent !
measures, as follows:"’

Permits for discharges from municipal storm sewers [1[] .[¥] (iii) shall require
controls to reduce the discharges of pollutants to the maximum extent practicabie,
including management practices, control techniques and system, design and
engineering methods, and such other provisions as the ... State determines
appropriate for the control of such poliutants, (33 U.S.C.A. 1342 (p)3)(B)(iii).)

As discussed further below, the Commission finds that the permit activities are not federally
mandated because federal law does not require the permittees to install and maintain trash
receptacles at transit stops, or require inspections of restaurants, automotive service facilities,
retail gasoline outlets or automotive dealerships. As to inspecting phase I facilities or
construction sites, the federal regulatory scheme authorizes states to perform the inspections
under a general statewide perm1t, making i it possible to avoid imposing a mandate on the local
agencies to do so.

In its June 2009 comments on the draft staff analysis, the State Board disagrees that specific
mandates in the permit exceed the federal requirements, the State Board argues:

This apptoach fails to recognize that NPDES storm water permits, whether issued .
by U.S. EPA or California’s Water Boards, are designed to translate the general
federal mandate into specific programs and enforceable requirements. Whether
issued by U.S. EPA or the California’s Water Boards, the federal NPDES permit
will identify specific requirements for municipalities to reduce pollutants in their
- storm water to the maximum extent practicable. The federally required pollutant
~ reduction is a federal mandate. ... The fact that state agencies have responsibility
* for specifying the federal perm1t requuements for mumclpahms does not convert
the federal mandate into a state mandate.”*

The Commission disagrees. Based on the Long Beach Umﬁed School Dist, case discussed above
and applied in the analysis below, the specific requirements in the permit may constitute a state
mandate even though they are imposed in order to comply with the federal Clean Water Act.

8 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155, 173.
8 33 U.S.C. § 1370

 City of Burbank v. State Water Resources Control Board, supra, 35 Cal.4th 613, 618, 628.
33 USCA section 1370. |

™! State Board comments submitted June 2009, page 6.
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Finance, in its June 2009 comments on the draft staff analysis, distinguishes this permit from the
. issue in the Long Beach Unified School Dist. case. According to Finance, in Long Beach, the
courts had suggested certain steps and approaches that might help alleviate racial discriminsation,
although the state’s executive order and guidelines required specific actions. But in this claim,
federal law requires NPDES permits to include specific requirements.

The Commission agrees that NPDES permits are required to include specific measures, But as
discussed in more detail below, those measures are not the same as the speclﬁc reqmrements at
issue in this permit (in Parts 4C2a, 4C2b, 4E, and 4F5c3).

The State Board’s June 2009 comments also discuss County of Los Angeles v. State Water
Resources Control Board,™ which involved the same permit as in this test claim. The State
Board asserts that this case holds, in an unpublished part, that “the permit did not exceed the
federal minimum requirements for the MS4 program,”” (Comments, p. 5.) The State Board
asserts that the Commission is bound by this decision.

The Commission reads the County of Los Angeles case drﬁ”crently than the State Board. The
plaintiffs (permittees and others) in that case challenged the permit on a variety of issues,
including that the regional board did not have jurisdiction to issug it, and that it violated the
California Environmental Qualify Act. The court did not, however, discuss the permit conditions
at issue in this test claim. In the portion cited by the State Board, the cowrt was addressing the
consideration of the permit’s economic effects. One of the plaintiffs’ challenges to the permit-
was that the regional board was required to consider the economic effects in issuing the permit.
By alieging the regional board had not done so, the plaintiffs argued that the permit imposed
conditions more stringent than required by the federal Clean Water Act. The court held that the
plaintiff’s contentions were waived for failure to set forth all the documents received by the
regional board, and that the regional board had considered the costs and benefits of
implementation of the permit. In other parts of the opinion, however, the court acknowledged
the reg101714al board’s authority to 1mposc permit restncuons beyond the “maximum extent
feasible”

The County of Los Angeles case is silent on the permit provisions at issue in this claim™ (Parts
4C2a, 4C2b, 4E, and 4F5¢3) except when it said: “we need no [sic] address the parties’

™ County of Los Angeles v. State Water Resources Control Board, supra, 143 Cal. App.4th 985.

™ The court’s opinion, including the unpublmhed parts, are in attachment 26 of the State Board’s
comments submitted April 18, 2008.

™ See page 18 of attachment 26 of the State Board’s comments submitted April 18, 2008.

8 In County of Los Angeles, the plaintiffs also challenged the following parts of the permit:
" (1) part 2.1 that deals with receiving water restrictions and that prohibits all water discharges that
violate water qualify standards or objectives regardless of whether the best management practices
are reasonable; (2) part 3.C, which requires the permittees to revise their storm water quality
management programs in order to implement the total maximurn daily loads for impaired water
bodies, and (3) parts 3.G and 4., which authorize the regional board to require strict requirements
with numeric limits on pollutants which are incorporated into the total maximum daily load
restrictions. The court held that these contentions were waived for failure to set forth all the
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remaining contentions concerning trash receptacles.”’® The court also said inspections umder the
permit were not unlawfill. Nonetheless, the case is not binding on the Commission in deciding
the issues in this claim. :
Californis in the NPDES program: By way of background, under the federal statutory scheme,
a stormwater permit may be administered by the Administrator of U.S. EPA or by a state-
designated agency, but states are not required to have an NPDES program. Subdivisicn (b) of
section 1324 of the federal Clean Water Act, the section that describes the NPDES program (and
which, in subdivision (p), describes the requirements for the municipal stormwater system
permits) states in part:

At any time after the promulgation of the girdelines required by subsection (iX2)
of section 1314 of this title, the Governor of each State desiring to administer its
own permit program for discharges into navigable waters within its jurisdiction
may submit to the Administrator [of U.S. EPA] a full and complete description of

the program it proposes to establish and administer under State law or under an
inferstate compact. [Emphasis added.]

And the federal stormwater statute states that the permits:

[S]hall require controls to reduce the discharge of pollutants to the maximum
extent practicable, including management practices, control techniques and
system, design and engineering methods, and such other provisions as the
Administrator or the State determines appropriate for the control of such
pollutants. (33 USCA § 1342 (p)(3)(BXiii). [Emphasis added].)

The federal statutory scheme indicates that California is neither required to have an NPDES
program nor to issue stormwater permits. According to section 1342 (p) quoted above, the
Administrator of U.S. EPA would do so if California had no program. The California
Legislature, when adopting the NPDES program’’ to comply with the Federal Water Pollution
Control Act of 1972 stated the following findings and declaration in Water Code section 13370:

(2) The Federal Water Pollution Contrel Act [citation omitted] as amended, provides for
petmit systems to regulate the discharge of pollutants ... to the navigable waters of the
United States and to regulate the use and disposal of sewage sludge. ‘

‘(b) The Federal Water Pollution Coritrol Act, as amended, provides that permits may be
issued by states which are authorized to implement the provisions of that act,

(c) It is in the interest of the people of the state, in order to avoid direct regulation by the
federal government, of persons already subject to regulation under state law pursuant to
~ this division, to enact this chapter in order to authorize the state to implement the '

applicable evidenéc, and that the regional board has authority to'imposé restrictions beyond the
maximum extent feasible.”

76 See page 22, attachment 26 of the State Board’s comments submitted April 18, 2008.

77 Water Code section 13374 states: “The term ‘waste discharge requirements’ as referred to in
this division is the equivalent of the term ‘permits’ as used in the Federal water Pollution Control
Act, as amended.”
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provisions of the Federal Water Pollution Control Act and acts amendatory thereof or
supplementary thereto, and federal regulations and guidelines issued pursuant thereto,
provided, that the state board shall request federal funding under the Federal Water
Pollution Act for the purpose of carrying out its responsibilities under this program.

Based on this Water Code section 13370, in which California voluntarily adopts the permitting
program, and on the federal statutes quoted above that authorize but do not expressly require
states to have this program, the state has freely chosen’ to effect the stormwater permit program.

Any further discussion in this analysis of federal “requirements” should be construed in the
context of California’s choice to participate in the federal regulatory NPDES program.

In its June 2009 comments on the draft staff analysis, the State Board argues as follows:

[Tlhe ... analysis treats the state’s decision to administer the NPDES permit
program in 1972 as the ‘choice’ referred to in Hayes. ... The state’s ‘choice’ to
administer the program in lieu of the federal government does not alter the federal
requirement on municipalities to reduce pollutants in these discharges to the
maximum extent practicable.”

Finance, in its June 2009 comments, also disagrees with this part of the draft staff analysis,
asserting that the duty to apply for a NPDES permit is required by federal law on public and
private dischargers, which in this case are local agencies.

Even though California opted into the NPDES program, further analysis is needed to determine
whether the federal regulations impose a mandate on the local agencies. To the extent that state -
requirements go beyond the federal requirements, there would be a state mandate.®® Thus, the
permit provisions (Parts 4C2a, 4C2b, 4E, and 4F5¢3) are discussed below in context of the
following federal law governing stormwater permits; Clean Water Act section 402(p) (33 USCA
1342 {p)}3)(B)) and Code of Federal Regulations, title 40, section 122.26.

* & (3

g and maintamping trash receptacles at trapsit stops (part 4F5¢’
states:

c. Permittees not subject to a trash TMDL®! shall: []]...[1]

(3) Place trash receptacles at all transit stops within its jurisdiction that have
shelters no later than Angust 1, 2002, and at all transit stops within its jurisdiction
no later than February 3, 2003. All trash receptacles shall be maintained as
Decessary.

The comments of the State Water Board and U.S. EPA assert that the permit conditions merely
implement a federal mandate under the federal Clean Water Act and its regulations. The U.S,

¢ This part of the

"® Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594,
™ State Board comments submitted June 2009, page 4.

* Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155, 173.
Govermnment Code section 17556, subdivision (b).

%! A Total Maximum Daily Load, or TMDL, is a calculation of the maximum amount ofa
pollutant that a waterbody can receive and still safely meet water quality standards.
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EPA submitted a letter to the State Water Board regarding the permit conditions in April 20()8, :
which the State Water Board aitached to its comments. Regarding the trash receptacles, the .
letter states:

[M]aintaining trash receptacles at all public transit stops is well within the scope
of these [Federal] regulations. Among the minimum controls required to reduce
pollutants from mnoff from commercial and residential areas are practices for

“operating and m; tamn}% public streets, roads, and hlghways . [40CFR] .
§ 122.26(dX2)(AvXAX(3). -

U.S. EPA also cites EPA’s national menu of BMPs for stormwater management programs,

“which recommends a number of BMPs to reduce trash discharges.” Among the

recommendahons is “improved infrastructure’ for trash management when necessary, which
includes the placement of trash receptacles at appropriate locations based on expected need.”®

The State Water Board, in comments filed April 18, 2008, states that part 4F of the permit
(regarding trash receptacles) concerns “the municipalities’ own activities, as opposed to its
regulation of discharges into its system by others.” The State Water Board cites the same section
122.26 regulation as U.S. EPA, and states that the requirements “reflect the federal requirement
to reduce pollutants from the MS4 to the maximum extent practicable. It is federal law that
animates the requirement and federal law that mandates spec:ﬁcny in describing the BMPs.”

The State Water Board alleges that two appellate courts® have determined that the penmt
provisions constitute the “maximum extent practicable” standard, which is the minimum
requirement under federal iaw.

The Department of Finance also asserts that the permit requirements are a fedcmlvmandate. .

The County of Los Angeles, in comments filed June 23, 2008, states that “Nothing in the federal
Clean Water Act requires the County to install trash receptacles at transit stops. Nothing in the
federal regulations or the Clean Water Act itself imposes this obligation.” The county states that
the U.S.EPA’s citation to BMPs for stormwater management programs “may be permitted under
federal law ... and even encouraged as ‘reasonable expectations.” But such requirements are not
mandated on the County by federal law.” The County admits the existence of “an abundance of
federal guidance and encouragement to have the County install and maintain trash receptacles at
all public transit stops. But these are merely federal suggestions, not mandates.”

The city claimants, in comments filed June 25, 2008, also argue that the requirement for transﬁ
trash receptacles is not a federal mandate, stating that nothing in the Clean Water Act or the
federal regulations requires cities to install trash receptacles at transit stops. City claimants also
submit a survey of other municipal stormwater permits, finding that none of those issued by
U.S. EPA required instaliation of trash receptacles at transit stops. '

8 1 etter from Alexis Strauss, Director, Water Division, U.S. EPA, to Tam M. Doduc, Chair, and
Dorothy Rice, Executive Director, State Water Resources Control Board, April 10, 2008, page 3.

8 Id at page 3.

¥ The State Water Board cites: City of Rancho Cucamonga v. Regional Water Quality Control
Board- Santa Ana Region (2006) 135 Cal.App.4th 1377; County of Los Angeles v. California
State Water Resources Control Board (2006} 148 Cal. App.4th 985. .
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The federal law applicable to this issue is section 402 of the Clean Water Act, which states:
Permits for discharges from municipal storm sewers—-
(i} may be issued on a system- or jurisdiction-wide basis;

(ii) shall include a requirement to effectively prohibit non-stormwater discharges
into the storm sewers; and

(iii) shall require controls to reduce the discharge of pollutants to the maximum
extent practicable, including management practices, control techniques and
system, design and engineering methods, and such other provisions as the
Administrator® or the State determines appropriate for the control of such
pollutants. (33 USCA § 1342 (p)3)(B).)

The applicable federal regulations state as follows:

(d) Application requirements for large and medium municipal separate storm
sewer discharges. The operator™ of a discharge®” from a large or medium
municipal separate storm sewer or a municipal separate storm sewer that is
designated by the Director under paragraph (a)(1)(v) of this section, may submit a
jurisdiction-wide or system-wide permit application. ... Permit applications for
discharges from large and medium municipal storm sewers or municipal storm
sewers designated under paragraph (a)(1)(v) of this section shall include; [7]...[{]

(2) Part 2 of the application shall consist of: []...[7]

(iv) Proposed management program. A proposed management program covers the
duration of the permit. It shall include a comprehensive planning process which
involves public participation and where necessary intergovernmentat
coordination, to reduce the discharge of pollutants to the maximum extent
practicable using management practices, control techniques and system, design

% Administrator means the Administrator of the United States Environmental Protection
Agency, or an authorized representative, (40 CFR § 122.2.)

8 “Owner or operator means the owner or operator of any “facility or activity™ subject to
regulation under the NPDES program.” (40 CFR § 122.2.)

87 «Discharge when used without qualification means the “discharge of 2 pollutant. Discharge of
a polhutant means: (a) Any addition of any “pollutant” or combination of pollutants 1o “waters of
the United States™ from any “point source,” or (b} Any addition of any pollutant or combination
of pollutants to the waters of the “contiguous zone” or the ocean from any point source other

than a vessel or other floating craft which is being used as a means of transportation.

This definition includes additions of pollutants into waters of the United States from: surface
runoff which is collected or channeled by man; discharges through pipes, sewers, or other
conveyances owned by a State, municipality, or other person which do not lead to a treatment
works; and discharges through pipes, sewers, or other conveyances, leading into privately owned
treatment works. This term does not include an addition of pollutants by any “indirect
discharger.” (40 CFR § 122.2))
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and engineering methods, and such other provisions which are appropriate. The

program shall also include a description of staff and equipment available to .
implement the program. Separate proposed proprams may be submitted by each

coapplicant. Proposed programs may impose controls on a systemwide basis, a

watershed basis, a jurisdiction basis, or on individual outfalis. Proposed programs

will be considered by the Director when developing permit conditions to reduce

pollutants in discharges to the maximum extent practicable. Proposed .

management programs shall describe priorities for implementing controls, Such

programs shall be based on: '

(A) A description of structural and source control measures® to reduce polhutants
from runoff from commercial and residential areas that are discharged from the
municipal storm sewer system that are to be implemented during the life of the
permit, accompanied with an estimate of the expected reduction of pollutant loads
and a proposed schedule for implementing such controls. At 8 minimum, the
description shall include: [1]...[]]

(3) A description of practices for operating and maintaining public sireets. roads
and highways and procedures for reducing the impact on receiving waters of
discharges from municipal storm sewer systems, including pollutants discharged
as a result of deicing activities. (40 CFR § 122.26(d)(2)(iv)(A)(3).) [Emphasis
added.)

The Commission finds that the plain language of the federal statute (33 USCA § 1342 (p)(3)(B))
and regulation (40 CFR § 122.26 (d)(2)(iv)(A)(3)) does not require the permitees to install and
maintain trash receptacies at transit stops. . .

Specifically, the statc freely chose® to impose the transit trash receptacle requirement on the
permittees because neither the federal statute nor the regulations require it. Nor do they require
the permittees to implement “practices for operating and maintaining public streets, roads and
highways and procedures for reducing the impact on receiving waters of discharges from
municipal storm sewer systems”* although the regulation requires a description of practices for
doing so. Because installing and maintaining trash receptacles at transit sfops is not expressly
required of cities or counties or municipal separate storm sewer dischargers in the federal statutes
or regulations, these are activities that “mandate costs that exceed the mandate in the federal law
or regulation.™”

% Minimum control measures are defined in 40 CFR § 122.34 to include: 1) Public education
and outreach on storm water impacts; (2) Public involvement/participation; (3) Ilicit discharge
detection and elimination. (4) Construction site storm water runoff control; (5) Post-construction
storm water management in new development and redevelopment.; (6) Pollution
prevention/good housekeeping for municipal operations.

% Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594.
%0 40 CFR § 122.26(d)(2)AvVIAI(3).
#1 Government Code section 17556, subdivision (c). .
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In Long Beach Unified School Dist. v. State of California,” the court considered whether a state
executive order involving school desegregation constituted a state mandate. The court held that
the executive order required school districts to provide a higher level of service than required by
federal constitutional or case law because the state requiremenis went beyond federal
requirements.” The Long Beach Unified School District court stated:

Where courts have suggested that certain steps and approaches may be helpful [in

- meeting constitutional and case law requirements] the executive Order and
guidelines require specific actions. ...[T]he point is that these steps are no longer
merely being suggested as options which the local school district may wish-to
copsider but are required acts. These requirements constitute a higher level of
service.™ [Emphasis added.]

The reasoning of Long Beach Unified School Dist, is applicable to this claim. Although
“operating and maintaining public streets, roads and highways and procedures for reducing the
impact on receiving waters of discharges from municipal storm sewer systems...*® is a federal
requirement on municipalities, the permit requirement to place trash receptacles at all transit
stops and maintain them is an activity, like in Long Beach Unified School Dist., that is a specified
action going beyond federal law.*

Neither of the cases cited by the State Water Board demonsrate that placing trash receptacles at
transit stops is required by federal law. In City of Rancho Cucamonga v. Regional Water Quality
Control Board —Santa Ana Region’’ the court upheld a stormwater permit similar to the one at
issue in this claim. The City of Rancho Cucamonga challenged the permit on a variety of
grounds, including that it exceeded the federal requirements for stormwater dischargers to
“reduce the discharge of pollutants to the maximum extent practicable”®® and that it was overly
prescriptive. The court concluded that the permit did not exceed the maximum extent practicable
standard and upheld the permit in all respects. There is no indication in that case, however, that
the permit at issue required trash receptacles at transit stops. Similarly, in a suit regarding the
same permit at issue in this case, the Los Angeles County” court dismissed various challenges to
the permit, but made no mention of the permit’s transit trash receptacle provision.

%2 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155.

% 1d at page 173.

94 Long Beach Unified School Dist. v. State of California, supra, 225 Cal. App.3d 155, 173.
** 40 Code of Federal Regulations, section 122.26 (dX2)(iV{(A)3).

% Ibid. | | |

9 City of Rancho Cucamonga v. Regional Water Quality Control Board- Santa Ana Region,
supra, 135 Cal.App.4th 1377,

% 33 USCA section 1342 (p)(3(B)iii).

% County of Los Angeles v. California State Water Resources Control Board, supra, 143
Cal. App.4th 985. -
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Therefore, the Coﬁmssxbn finds that placing and maintaining trash receptacles at all transit
stops within the jurisdiction of each permittee, as specified, is not a federal mandate within the .
meaning of article XIII B, sections 6 and 9, subdivision (b). :

Part 4F5¢3 of the permit states as follows:

c. Permittees not subject to a trash TMDL shall: (3) Place trash receptacles at all
transit stops within its jurisdiction that have shelters no later than August 1, 2002,
and at all transit stops within its jurisdiction no later than February 3, 2003, All
trash receptacles shall be maintained as necessary.

Based on the mandatory language (i.e., “shall”) in part 4F5¢3 of the permit, the Commission
finds it is a state mandate for the claimants that are not subject to a trash TMDL to place trash
receptacles at all transit stops within its jurisdiction that have shelters no later than

August 1, 2002, and at ali transit stops within its jurisdiction no later than February 3, 2003, and
to maintain all trash receptacles as necessary.

Inspecting commercial facilities (part 4C2a): Section 4C2a of the permit requires inspections
of restaurants, automotive service facilities, retail gasoline outlets and automotive dealerships as
follows:

2. Inspect Critical Sources — Each Permittee shall inspect all facilities in the
categories and at a level and frequency as specified in the following subsections:

(a) Commercial Facilities
(1) Restaurants

Frequency of Inspections: Twice during the 5-year term of the Order, provided .

that the first inspection occurs no later than Augnst 1, 2004, and that there is a

minimum interval of one year in between the first compliance inspection and the

second compliance inspection. ]

Level of Inspections: Each Permittee, in cooperation with its appropriate

department (such as health or public works), shall inspect all restaurants within its

jurisdiction to confirm that stormwater BMPs are being effectively implemented

in compliance with Statw law, County and municipal ordinances, Regional Board

Resolution 98-08, and the SQMP. At each restaurant, inspectors shall verify that

the restaurant operator:

» has received educational materials on stormwater pollution prevention
practices;

* does not pour oil and grease or oil and grease residue onto a parking lot, street

" or adjacent catch basin;

s keeps the trash bin area clean arid trash bin lids closed, and does not fill trash
bins with washout water or any other liquid;

» does not allow illicit discharges, such as discharge of washwater from
floormats, floors, porches, parking lots, alleys, sidewalks and street areas (in
the immediate vicinity of the establishment), filters or garbage/trash

containers;
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» removes food waste, rubbish or other materials from parking lot areas in a
sanitary manner that does not create a nuisance or discharge to the storm
drain.

(2) Automotive Service Facilities

Frequency of Inspections: Twice during the 5-year term of the Order, prowded
that the first ingpection occurs no later than August 1, 2004, and that there is a
minimum interval of one year in between the first compliance inspection and the
second compliance inspection.

Level of Inspections: Each permittee shall inspect all automotive service facilities

within its jurisdiction to confirm that stormwater BMPs are effectively

implemented i compliance with County and municipal ordinances, Regional

Board Resolution 98-08, and the SQMP. At each automotive service facility,

mspectors shall verify that each operator:
maintains the facility area so that it is clean and dry without evidence of
excessive staining;

» implements housekeeping BMPs to prevent spills and leaks;

» properly discharges wastewaters to a sanitary sewer and/or contains -
wastewaters for transfer to a legal point of disposal;

* is aware of the prohibition on discharge of non-stormwater to the storm drain;

* properly manages raw and waste materials including proper disposal of
hazardous waste; )

» protects outdoor work and storage areas o prevent contact of pollutants with
rainfall and runoff;

* labels, inspects, and routinely cleans storm drain inlets that are located on the
facility’s property; and

* {rains employees to implement stormwater pollution prevention practices.

(3) Retail Gasoline Outlets and Automotive Dealerships

Frequency of Inspection: Twice during the 5-year term of the Order, provided that
the first inspection occurs no later than August 1, 2004, and that there is a
minimum interval of one year in between the first compliance mspecuon and the
second compliance inspection.

Level of Inspection: Each Permittee shall confirm that BMPs are being effectively

implemented at each RGO and automotive dealership within its jurisdiction, in

compliance with the SQMP, Regional Board Resolution 98-08, and the

Stormwater Quality Task Force Best Management Practice Guide for RGOs. At

each RGO and automotive dealership, inspectors shall verify that each operator:

» routinely sweeps fuel-dispensing areas for removal of litter and debris, and
keeps rags and absorbents ready for use in case of leaks and spills;

* is aware that washdown of facility area to the storm drain is prohibited;

* is aware of design flaws (such as grading that doesn’t prevent run-on, or
inadequate roof covers and berms), and that equivalent BMPs are
implemented;
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* inspects and cleans storm drain inlets and catch basins within each facility’s
boundaries no later than October 1st of each year; ‘

= posts signs close to fuel dispensers, which warn vehicle owners/operators
against “topping off” of vehicle fuel tanks and installation of automatic
shutoff fuel dispensing nozzles;

* routinely checks outdoor waste receptacle and air/water supply areas, cleans
leaks and drips, and ensures that only watertight waste receptacles are used
and that lids are closed; and . : ' -

* trains employees to properly manage hazardous materials and wastes as well
as to implement other stormwater pollution prevention practices, [{}...[q]

Level of Inspection: Each Permittee shall confirm that each operator:

" has a current Waste Discharge Identification (WDID) number for facilities
discharging stormwater associated with industrial activity, and that a Storm
Water Pollution Prevention Plan is available on-site, and _

* iseffectively implementing BMPs in compliance with County and municipal
ordinances, Regional Board Resolution 98-08, and the SQMP.

The state asserts that these inspection requirements in permit part 4C2a are a federal mandate.

In comments filed April 18, 2008, the State Water Board quotes from the MS4 Program .
Evaluation Guide issued by U.S. EPA, asserting that it requires inspections of businesses. The
State Water Board also states:

The federal regulations also specifically require local stormwater agencies, as part
of their responsibilities under NPDES permits, to conduct inspections. [citing 40
CFR § 122.26(d}(2)(iv)(C).] Throughout the federal law, there are numerous
requirements for entities that discharge pollutants to waters of the United States to
monitor and inspect their facilities and their effluent. [citing Clean Water Act
§402(bX2)(B); 40 CFR § 122.44(i)).] The claimants are the dischargers of
pollutants into surface waters; as part of their permit allowing these dischargers
they must conduct inspections,

Similarly, the April 10, 2008 letter from U.S. EPA to the State Water Board and attached to the
- Board’s commients subinitted April 18, 2008, states: - - : A

A program for commercial and industrial facility inspection and enforcement that
includes restaurants and automobile facilities, would appear to be both practicable
and effective. Such an inspection program ensures that stormwater discharges
from such facilities are reducing their contribution of pollutants and that there are

~ no non-stormwater discharges or illicit connections. Thus these programs are
founded in both 402 (pX3)(B)(ii) and (iii) and are well within the scope of 40
CFR § 122.26(dX2)(iv){A) and (B).

The County of Los Angeles, in its June 23, 2008 rebuttal comments, asserts that federal law
requires prohibiting non-stormwater discharges into the storm sewers, and reducing the discharge
of pollutants in stormwater to the maximum extent practicable (33 USC 1342(p)) but not
inspecting restaurants, automotive service facilities, retail gas outlets, or automotive dealerships.
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Only municipal landfills, hazardous waste treatment, disposal and recovery facilities and related
facilities are required to be inspected (40 CFR § 122.26(d)(2)Gv)(C)).

In comments received June 25, 2008, the city claimants argue that the LA Regional Board freely
chose to impose the permit requirements on the permittees, and make the following arguments:
(1) The inspection obligations were not contained in two prior permits issued to the cities and the
County—thus, the requirements are not federal mandates; (2) No federal statute or regulation
requires the cities or the County to inspect restaurants, automotive service facilities, retail gas

_ outlets, automotive dealerships or facilities that hold general industrial permits; (3) Stormwater
NPDES permits issued by the U.S. EPA do not contain the requirement to inspect restaurants,
auto service facilities, retail gas outlets and automotive dealerships, or require the extensive
inspection of facilities that hold general industrial stormwater permits as contained in the Order
[i.e. permit]; (4) The Administrator of U.S. EPA, as weil as the head of the water division for
U.S. EPA Region IX, have specifically stated that a municipality has an obligation under a
stormwater permit only to assure compliance with local ordinances; the state retains
responsibility to inspect for compliance with state law, including state-issued permits.

The city claimants dispute the State Board’s contention that the court in City of Rancho
Cucamonga v. Regional Water Quality Control Board (2006) 135 Cal.App.4th 1377 held that
federal law required inspections like those at issue in the permit. The cities quote part of the City
of Rancho Cucamonga case with the following emphasis:

Rancho Cucamonga and the other permittees are responsible for mspcctmg
construction and industrial sites and commercial facilities within their jurisdiction
for compliance with and enforcement of local municipal ordinances and permits,
But the Regional Board continues to be responsible under the 2002 NPDES
permit for inspections under the general permits. The Regional Board may
conduct its own inspections but permittees must still enforce their own laws at
these sites. (40 C.F.R. § 122.26, subd. (d)(2) (2005).)

In discussing the federal mandate issue, the applicable federal law is section 402 of the Clean
Water Act, which states that municipal storm sewer system permits:

(1) may be issued on a system- or jurisdiction-wide basis; (ii) shall include a
requirement to effectively pro]:ublt non-stormwater discharges into the storm
sewers; and (iif) shall require controls to reduce the discharge of pollutants to the
maximum extent practicable, including management practices, control techniques
and system, design and engineering methods, and such other provisions as the
Administrator or the State determines appropriate for the control of such
pollutants. (33 USCA § 1342 (p)(3)(B).) -

The applicable federal regulations (40 CFR § 122.26 (d)(2)(1v)(B)&(C)) state as follows:

(d) Application requirements for large and medium municipal separate storm
sewer discharges. The operator of a discharge from a large or medium municipal
separate storm sewer or a municipal separate storm sewer that is designated by the
Director under paragraph (a)(1)(v) of this section, may submit a jurisdiction-wide
or system-wide permit application. Where more than one public entity owns or
operates a municipal separate storm sewer within a geographic area (including
adjacent or interconnected municipal separate storm sewer systems), such
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operators may be a coapplicant to the same application. Permit applications for :
discharges from large and medium municipal storm sewers or municipal storm .
sewers designated under paragraph (a)(1)(v) of this section shall include; [Y]...[]] i

(2) Part 2 of the application shall consist of: [1]...[]]

(iv) Proposed management program. A proposed management program covers the
duration of the permit, It shall include a comprehensive planining process wlnch
involves public participation and where necessary mtergovemmental ,
coordination, to reduce the discharge of pollutants to the maximum extent
practicable using management practices, control techniques and system, design
and engineering methods, and such other provisions which are appropriate. The
program shall also include a description of staff and equipment available to
implement the program. Separate proposed programs may be submitted by each
coapplicant. Proposed programs may impose controls on a systemwide basis, a
watershed basis, a jurisdiction basis, or on individual outfalls, Proposed programs
will be considered by the Director when developing permit conditions to reduce
pollutants in discharges to the maximum extent practicable. Proposed ‘

management programs shall describe priorities for implementing controls. Such
programs shell be based on: [f]...[T]

(B) A description of a program, including a schedule, to detect and remove (or ]
require the discharger to the municipal separate storm sewer to obtain a separate :
NPDES permit for) illicit discharges and i nnproper disposal into the storm sewer.

The proposed program shall inchide:

(1) A description of a program, incleing inspections, to implement and enforce .
an ordinance, orders or similar means to prevent illicit discharges to the municipal

separate storm sewer system; this program description shall address all types of
illicit discharges, however the following category of non-stormwater discharges

or flows shall be addressed where such discharges are identified by the
municipality as sources of pollutants to waters of the United States []...[7]

(C) A description of a program to monitor and control pollutants in stormwater
discharges to municipal systems from municipal landfills, hazardous waste .
treatrnent, disposal and recovery facilifies, industrial facilities that are subject to
section 313 of title I of the Superfund Amendments and Reauthorization Act of
1986 (SARA), and industrial facilities that the municipal permit applicant
determines are contributing a substantial pollutant loadmg to thc mummpal storm
sewer system. The program shall:

(1) Identify priorities and procedures for inspections and establishing and
implementing control measures for such discharges. (40 C.F.R. § 122.26, subd.

(@D@aB)(1) & (C)(1).) [Emphasis added ]

There is a requirement in subdivision (d)(2)(iv)(B)(1) for implementing and cnforcing “an
ordinance, orders, or similar means to prevent illicit discharges to the municipal separate storm
system.” There is no express requirement in federal law, however, to inspect restaurants,
automotive service facilities, retail gasoline outlets, or automotive dealerships. Nor does the
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portion of the MS4 Program Evaluation Guide quoted by the State Water Board contain
mandatory language to conduct inspections for these facilities,

In its April 2008 comments, the State Water Board argues that this reading of the regulations is
not reasonable, and that U.S. EPA acknowiedged that the initial selection by MS4s was only a
starting point. In its comments (p.15), the State Water Board also states:

Because the federal mandate requires Water Boards to choose specific BMPs
[Best Management Practices] that are included in MS4 permits as requirements,
the “discretion’ exercised in selecting those BMPs is necessarily & part of the
federal mandate, It is not comparable to the discretion that the courts in Hayes or
San Diego spoke of, where the state truly had a ‘free choice.” The Los Angeles
Water Board was mandated by federal law to select BMPs that would result in
compliance with the federal MEP [Maximum Extent Practicable] standard. ..
Therefore, it is clear that the mere exercise of discretion in selecting BMPs does
not create a reimbursable mandate,

The State Water Board would have the Commission read requirements into the federal law that
are not there. The Commission, however, cannot read a requirement into a statute or regulation
that is not on its face or its legislative history,®

Based on the plain language of the federal regulations that are silent on the types of facilities at
issue in the permit; the Commission finds that performing inspections at restaurants, automotive
service facilities, retail gasoline outlets, or automotive dealerships, as specified in the permit, is
not a federal mandate. '

Moreover, the requu'ement to inspect the facilities hsted in the permit is an activity, as in the
Long Beach Unified School Dist. case discussed above, '*! that is a specified action going beyond
the federal requirement for inspections “to prevent illicit discharges to the municipal separate
storm sewer system.” (40 C.F.R. § 122,26, subd. (d)(2)(1v)(B)(1) ) As such, the inspections are
not federally mandated.

The permit states in part: “Each Permittee shall inspect all facilities in the categories and ata
level and frequency as specified ...” Based on the mandatory language in part 4C2a of the
permit, the Commission finds that tl'us pa.rt is a state mandate on the claimants to perform the
inspections at restaurants, automotive service facilities, retail gasoline outlets, and automotive
dealcrs}nps at the frequency and levels specified in the permit.

mdustnal facﬂltles reunrcs the followmg l

0 Gillett-Harris-Duranceau & Associates, Inc. v. Kemple (1978) 83 Cal.App.3d 214, 219-220.
“Rules governing the interpretation of statutes also apply to interpretation of regulations.”
Diablo Valley College Faculty Senate v. Contra Costa Community College Dist. (2007) 148
Cal. App.4th 1023, 1037.

- Y Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155.
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b) Phase I Facilities!®

Permittees need not inspect facilities that have been inspected by the Regional .
Board within the past 24 months. For the remaining Phase I facilities that the

Regional Board has not inspected, each Penmttee shall conduct compliance

inspections as specified below.

Frequency of Inspection

Facilities in Tier 1 Categories:'® Twice duﬁng the 5-year term of the Order,
provided that the first inspection occurs no later than August 1, 2004, and that
there is a minimum interval of one year in between the first compliance inspection
and the second compliance inspection.

Facilities in Tier 2 Categories:'™ Twice during the 5-year term of the permit,
provided that the first inspection occurs no later than August 1, 2004, Permittees
need not perform additional inspections at those facilities determined to have no
risk of exposure of industrial activity to stoomwater, For those facilities that do
have exposure of industrial activities to stormwater, a Permittes may reduce that
frequency of additional compliance inspections to once every 5 years, provided
that the Permiitee inspects at least 20% of the facilities in Tier 2 each year.

Level of Inspection: Each Permittee shall confirm that each operator:

192 On page 62 of the permit, U.S. EPA Phase I Facilities are defined as “facilities in specified .
industrial categories that are required to obtain an NPDES permit for storm water discharges, as

required by 40 CFR 122.26(c). These categories include: (i) facilities subject to storm water

effluent limitation guidelines, new source performance standards, or toxic pollutant effluent

standards (40 CFR N); (ii) manufacturing facilities; (iii) oil and gas/mining facilities;

(iv) hazardous waste treatment, storage, or disposal facilities; (v) landfills, land application sites,

and open dumps; (vi) recycling facilities; (vii) steam electric power generating facilities;

(viii) transportation facilities; (ix) sewage or wastewater treatment works; (X)- hght

manufacturing facilities. .

03 Attachment B of the permit (pp. B-1 to B-2) lists the Tier 1 categories as follows (w1th Phase
I facilities listed in italics): “Municipal landfills ..., Hazardous Waste Treatment, Disposal and
Recovery Facilities; Facilities Subject to SARA T irIe I ...; Restaurauts; Wholesale trade (scrap,
auto dismaniling)...; Automotive service facilities; Fabricated metal products ...; Motor freight
Chemical/allied products ...; Automotive Dealers/Gas Stations ...; Primary Metals.”

104 Attachment B of the permit (pp. B-1 to B-2) lists the Tier 2 categories as follows (with Phase

I facilities listed in italics): “Electric/Gas/Sanitary ...; Air Transportation ...;

Rubbers/Miscellaneous Plastics ...; Local/Suburban Transit ...; Railroad Transportation ...; Oil

& Gas Extraction ...; Lumber/Wood Products...; Machinery Marufacturing ..., Transportation

Egquipment ...; Stone, Clay, Glass, Concrete ...; Leather/Leather Products...; Miscellaneous

Manufacturing ...; Food and kindred Products...; Mining of Nonmetallic Minerals ...; Printing
-and Publishing ...; Electric/Electronics .. Paper and Allied Products ...; Furniture and _

Fixtures ...; Laundries ...; Instruments... Texnle Mills Products .. Apparel e .
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* has a current Waste Discharge Identification (WDID) number for facilities
discharging stormwater associated with industrial activity, and that a Storm
Water Pollution Prevention Plen is available on-site, and is effectively
implementing BMPs in compliance with County and municipal ordinances,
Regional Board Resolution 98-08, and the SQMP.

The issue is whether these inspection requirements for phase I industrial facilities is a federal
mandate. The governing federal regulanon is 40 CFR section 122.26 (d)X2)(ivXB)&(C), which
is cited above, Specifically on point is subpart (C), which states that the proposed management
program must include the following: :

(C) A description of a program to monitor and control pollutants in stormwater
discharges to municipa! systems from municipal landfills, hazardous waste
treatment, disposal and recovery facilities, industrial facilities that are subject to
section 313 of fitle IIT of the Superfund Amendments and Reauthorization Act of
1986 (SARA), and industrial facilities that the municipal permit applicant
determines are contributing a substantial pollutant loading to the municipal storm
sewer system. The program shall:

(1) Identify priorities and procedures for inspections and establishing and
implementing control measures for such discharges; (40 C.F.R. § 122.26, subd.

(D@)[EvXBX1) & (C)(1).) [Emphasis added ]
The phase I facilities in the permit are defined to include.

(i) facilities subject to storm water effluent limitation guidelines, new source
performance standards, or toxic pollutant effluent standards (40 CFR N); (ii)
manufactunng facllltles, (iii) oil and gas/mmmg facilities; (iv) hagardous waste

; (v) landfills, land applicatior sites, and
Q,pgn_dyms; (vi) recycling facilities; (vii) steam electric power generating
facilities; (viii) transportation facilities; (ix) sewage or wastewater treatment
works; (x) light manufacturing facilities. (Permit, p. 62)

And the Tier 1 facilities in the permit include municipal landfills, hazardous waste treatment,
disposal and recovery facilities and facilities subject to SARA Title III (see permit attachment B,
pp. B-1 to B-2). Thus, there is a federal requirement to inspect these phase I and tier 1 facilities
" inthe pcm:ut The issue is whether this requirement constitutes a federal manda:e on local
agencies. The Commission finds that it does not.

It is the state that mandates the phase I inspection and related activities in that the state freely
chooses to lmpose the inspection and enforcement requirements on the local agency Co
permittees.® This is because the federal regulatory scheme provides an alternative means of
regulating and inspecting these industrial facilities under the staie—enforced, statewide permit, as
follows

1% Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594.
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(c) Application requirements for stormwater discharges associated with industrial
activity'® and stormwater discharges associated with small construction activity -

(1) Individual application. Dischargers of stormwater associated with industrial
activity and with small construction activity are required to apply for an
individual permit or seek coverage under a promulgated stormwater general
permit. Facilities that are required to obtain an individual permit, or any discharge
of stormwater which the Director is evaluating for designation (sée 124.52(c) of
this chapter) under paragraph (a)(1)(v) of this section end is not a municipal storm
sewer, shall submit an NPDES application in accordance with the requirements of
§ 122.21 as modified and supplemented by the provisions of this paragraph.
[Emphasis added.] :

The state has issued a statewide general activity industrial permit (GLIASP) that is enforced

through the regional boards.®” This, along with the statewide construction permit, is described

in the permit itself: ‘
To facilitate compliance with federal regulations, the State Board has issued two
statewide general NPDES permits for stormwater discharges: one for stormwater
from industrial sites [NPDES No. CAS000001, General Industrial Activity Storm
Water Permit (GIASP)] and the other for stormwater from construction sites
[NPDES No. CAS000002, General Construction Activity Storm Water Permit
(GCASP)]. The GCASP was reissued on August 19, 1999, The GIASP was
reissued on April 17, 1997. Facilities discharging stormwater associated with
industrial activities and construction projects with 2 disturbed area of five acres or
more are required to obtain individual NPDES permits for stormwater discharges,
or to be covered by a statewide general permit by completing and filing a Notice
of Intent (NOI) with the State Board. The USEPA guidance anticipates
cootdination of the state-administered programs for industrial and construction
activities with the local agency program to reduce pollutants in stormwater
discharges to the MS4. The Regional Board is the enforcement authority in the
Los Angeles Region for the two statewide general permits regulating discharges
from industrial facilities and construction sites, and all NPDES stormwater and -~ -

19 According to 40 CFR § 122.26, (b)(14): “Storm water discharge associated with industrial
activity means the discharge from any conveyance that is used for collecting and conveying
storm water and that is directly related to manufacturing, processing or raw materials storage
areas at an industrial plant. ... The following categories of facilities are considered to be
engaging in "industrial activity" for purposes of paragraph (b)(14): [1]...[7)(x) Construction
activity including clearing, grading and excavation, except operations that result in the
disturbance of less than five acres of total land area. Construction activity also includes the
disturbance of less than five acres of total land area that is a part of a larger common plan of
development or sale if the larger common plan will ultimately disturb five acres or more.”

'" For example, page 2 of the Fact Sheet for the General Construction Activity Storm Water
Permit states: “This General Permit shall be implemented and enforced by the nine California:
Regional Water Quality Control Boards (RWQCBs).”
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non-stormwater permits issued by the Regional Board. These industrial and
construction sites and discharges are also regulated under local laws and

regulations. 108

There is nothing in the federal statutes or regulations that would prevent the state (rather than
local agencies) from performing the inspections of industrial facilities (specified in part 4C2b of
the permit) under the state-enforced general permit. Nor does federal law require the owner or
operator of the discharge to perform these activities in part 4C2b of the permit. In fact, the State
Board collects fees for the regional boards for performing inspections under the GIASP (see
Wat, Code, § 13260, subd. (d)(2)(B)ii)).

In its April 18, 2008 comments, the State Water Board agserts:

Because the federal mandate requires Water Boards to choose specific BMPs
[Best Management Practices)] that are included in MS4 permits as requirements,
the ‘discretion’ exercised in selecting those BMPs is necessarily a part of the
federal mandate. It is not compamsble to the discretion that the courts in Hayes or
San Diego spoke of, where the state truly had a ‘free choice.” The Los Angeles
Water Board was mandated by federal law to select BMPs that would result in
compliance with the federal MEP [Maximum Extent Practicable] standard. .
Therefore, it is clear that the mere exerclse of discretion in selecting BMPs d.oes
not create a reimbursable mandate.!®

The Commission disagrees. Inasmuch as the federal regulation (40 CFR § 122.26 (c)) authorizes
coverage under & statewide general permit for the inspections of indusirial activities, and the
federal regulation (40 CFR § 122.26 (d){(2)X(iv)(D)) does not expressly require those inspections
to be performed by the county or cities (or the “owncr or operator of the discharge™) the
Commission finds that the state has freely chosen'° to impose these activities on the permittees.
Therefore, the Commission finds that there is no federal mandate on the claimants to perform
inspections of phase I facilities as specified in part 4C2b of the permit.

As to whether the permit is a state mandate, part 4C2b contains the following mandatory
langusage:

108 permit, page 11, paragraph 22, _
19 State Water Board comments, submitted April 18, 2008, page 15.
""" Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594.
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b) Phase 1 Facilities'!!

Permittees need not inspect facilities that have been inspected by the Regional .
Board within the past 24 months, For the remaining Phase I facilities that the

Regional Board has not inspected, each Permittee shall conduct compliance

inspections as specified below. [Emphasis added.]

Frequency of Inspection

Facilities in Tier 1 Categories:''> Twice during the 5-year term of the Order,
provided that the first inspection occurs no later than August 1, 2004, and that
there is a minimum interval of one year in between the first compliance inspection
and the second compliance inspection.

Facilities in Tier 2 Categories:''> Twice during the 5-year term of the permit,
provided that the first inspection occurs no later than August 1, 2004, Permittees
need not perform additional inspections at those facilities determined to have no
risk of exposure of industrial activity'' to stormwater, For those facilities that do

1 On page 62 of the permit, U.S. EPA Phase I Facilities are defined as “facilities in specified

industrial categories that are required to obtain an NPDES permit for storm water discharges, as

required by 40 CFR 122.26(c). These categories include: (i) facilities subject to storm water

effluent limitation gnidelines, new source performance standards, or toxic pollutant effluent

standards (40 CFR N); (if) manufacturing facilities; (iif) oil and gas/mining facilities;

(iv) hazardous waste treatment, storage, or disposal facilities; (v) landfills, 1and application sites, .
and open dumps; (vi) recycling faciliies; (vii) steam electric power generating facilities;

(viii) transportation facilities; (ix) sewage or wastewater treatment works; (x) light

manufacturing facilities. '

12 Attachment B of the permit (pp. B-1 to B-2) lists the Tier 1 categories as follows (with Phase

I facilities listed in italics): “Municipal landfills ...; Hazardous Waste Treatment, Disposal and
Recovery Facilities; Facilities Subject to SARA Title 1T ...; Restaurants; Wholesale trade (scrap,
auto dismantling)...; Automotive service facilities; Fabricated metal products ...; Motor freight
..., Chemical/allied products ...; Automotive Dealers/Gas Stations ...; Primary Metals.”

113 Attachment B of the permit (pp. B-1 to B-2) lists the Tier 2 categories as follows (with Phase

I facilities listed in italics): “Electric/Gas/Sanitary...; Air Transportation ...;
Rubbers/Miscellaneous Plastics ...; Local/Suburban Tramsit ...; Railroad Transportation ...; Oil
& Gas Extraction ...; Lumber/Wood Products...; Machinery Manufacturing ...; Transportation .
Equipment ...; Stone, Clay, Glass, Concrete ...; Leather/Leather Products...; Miscellaneous
Manufacturing ...; Food and kindred Products...; Mining of Nonmetallic Minerals ...; Printing -
and Publishing ...; Electric/Electronics ...; Paper and Allied Products ...; Furniture and
Fixtures ...; Laundries ...; Instruments...; Textile Mills Products ...; Apparel ...”

114 «Gtorm water discharge associated with industrial activity means the discharge from any
conveyance that is used for collecting and conveying storm water and that is directly related to
manufactunng, processmg or raw matenals storage areas at an mdustnal p]ant . The following
: : S ging vity" for purposes of
paragraph (b)(14): [1]...[1] (x) Construstion acfivity inchuding clearing, grading and excavation. .
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have exposure of industrial activities to stormwater, a Permittee may reduce that
frequency of additional compliance inspections to once every 5 years, provided
that the Permittee inspects at least 20% of the facilities in Tier 2 each year.

Level of Inspection: Each Permittec shall confirm that each operator:

* has a current Waste Discharge Identification (WDID) number for facilities
discharging stormwater associated with industrial activity, and that a Storm
Water Pollution Prevention Plan is available on-site, and is effectively
implementing BMPs in compliance with County and municipal ordinances,
Regional Board Resolution 98-08, and the SQMP.

Based on this mandatory language to perform the inspections of phase I facilities as specified,
the Commission finds that part 4C2b of the permit is a state-mandate.

Inspecting construction sites (part 4E): Part 4E of the pertnit contains the following

requirements:

* Implement a program to control runoff from construction actmty at a]l
construction sites within each permittees jurisdiction, and ensure the specified
minimwum requirements are effectively implemented at all construction sites.
(Permit, 4E1.) _

For construction sites one acre or greater, each permittee shall:

» Require the preparation and submittal of a Local SWPPP [Storm Water Pollution
Prevention Plan), with specified contents, for approval prior to issuing a grading
permit for construction projects, (Permit, 4E2a.)

» Inspect all constraction sites for stormwater quality requirements during routine
inspections a minimum of once during the wet seasons. (Permit, 4E2b.)

= Review the Local SWPPP for compliance with local codes, ordinances, and
permits. (Permit, 4E2b.)

» For inspected sites that have not adequately implemented their Local SWPPP,
conduct a follow-up inspection to ensure comphance will take placc within 2
weeks. .

o If compliance has not been attamed, take additional actions to achleve
compliance (as specified in municipal codes).

o If compliance has not been achieved, and the site is also covered under a
statewide general construction stormwater permit, enforce the local ordmance :
requirements, and

o If non-compliance continues the Regional Board shall be noﬁﬁed for further
joint enforcement actions. (Permit, 4E2b.) '

except operations that result in the disturbance of less than five acres of total land srea.
Construction activity also includes the disturbance of less than five acres of total land area that is
a part of a larger common plan of development or sale if the larger common plan will ultimately
disturb five acres or more.” [40 CFR §122.26 (b)(14), Emphasis added.]
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e Require by March 10, 2003, before issuing & grading permit for all projects less -
than five acres requiring coverage under a statewide general construction - |
stormwater permit, proof of a Waste Discharger Identification Number for filing a .
Notice of Intent for permit coverage and a certification that 8 SWPPP has been
prepared by the project developer. A Local SWPPP may substitute for the State
SWPPP if the Local SWPPP is at least as inclusive in controls and BMPs [Best
Management Practices] as the State SWPPP (Permit, 4E2c.)

o For sites five acres and greater:

o Require, prior to issuing a grading permit for all projects requiring coverage
under the state general permit, proof of 8 Waste Discharger Identification
(WDID) number for filing a Notice of Intent (NOI) for coverage under the

- GCASP [General Construction Activity Storm Water Permit] and a
certification that a SWPPP has been prepared by the project developer. A
Local SWPPP may substitute for the State SWPPP if the Local SWPPP is at
least as inclusive in controls and BMPs as the State SWPPP.

o Require proof of an Notice of Intent (NOI) and a copy of the SWPPP at any
time a transfer of ownership takes place for the entire development or portions
of the common plan of development where construction activities are still on-
going,

o Use an effective system to track grading permits issued by each permittee.
(Permit, 4E3.)

* For projects subject to the GCASP [General Construction Activity Storm Water .
Permit], permittees shall refer non-Clers (i.e., those projects which cannot '
demonstrate that they have a WDID number) to the Regional Board, within 15
days of making a determination. In making such referrals, permittees shail
include, at a minimum, the following documentation: Project location; Developer;
Estimated project size; and Records of communication with the developer
regarding filing requirements. (Permit, 4E4b.)

* Train employees in targeted positions (whose _]obs or activities are engaged in
construction activities including construction inspection staff) regarding the
requirements of the stormwater management program no later than
August 1, 2002, and annually thereafier. For permittees with a population of
250,000 or more {2000 US Census), initial training shall be completed no later
than Febrnary 3, 2003. Each perrmttce shall maintain a 11st of u-amed employees
(Permit, 4ES5.)

The applicable federal regulanon (40 CFR § 122.26 (d)(2)(iv)(D)) on the issue of whether the
inspection of construction sites is a federal mandate is as follows:

i o
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(d) Application requirements for large'** and medium''® municipal separate storm
sewer discharges. The operator''” of a discharge from a large or medium
municipal separate storm sewer or a municipal separate storm sewer that is
designated by the Director under paragraph (a){(1)}(v) of this section, may submit a
jurisdiction-wide or system-wide permit application. ... Permit applications for
discharges from large and medium municipal storm sewers or municipal storm
sewers dcs1gnaied under paragraph (a)(1){v) of this section shall include; [1|] [1]]

(2) Part 2 of the application shall consist of: 9..-[1]

~ (iv) Proposed management program. A proposed management program covers
the duration of the permit. It shall include a comprehensive planning process
which involves public participation and where necessary intergovernmental
coordination, to reduce the discharge of pollutants to the maximum extent
practicable using management practices, control techniques and system, design
and engineering methods, and such other provisions which are appropriate. The
program shall also include a description of staff and equipment available to
implement the program. Separate proposed programs may be submitted by each
coapplicant. Proposed programs may impose controls on a systemwide basis, a
watershed basis, a jurisdiction basis, or on individual outfalls. Proposed programs
will be considered by the Director when developing permit conditions to reduce
pollutants in discharges to the maximum extent practicable. Proposed

13 “{4) Large municipal separate storm sewer system means all municipal separate storm sewers
that are either: (i) Located in an incorporated place with a population of 250,000 or more as
determined by the 1990 Decennial Census by the Bureau of the Census (Appendix F of this part);
or (ii) Located in the counties listed in appendix H, except municipal separate storm sewers that
are located in the incorporated places, townships or towns within such counties; or (ii) Owned or
operated by a municipality other than those described in paragraph (b){(4)(i) or (ii) of this section
and that are designated by the Director as part of the large or medium municipal separate storm
sewer system due to the interrelationship between the discharges of the designated storm sewer
and the discharges from municipal separate storm sewers described under paragraph (b)(4Xi) or
(if) of this section. ...” (40 CFR § 122.26 (b)}(4).)

116 «(7) Medium municipal separate storm sewer system means all municipa! separate storm

sewers that are either: (i) Located in an incorporated place with a population of 100,000 or more
but less than 250,000, as determined by the 1990 Decennial Census by the Bureau of the Census
(Appendix G of this part); or (ii) Located in the counties listed in appendix I, except municipal
separate storm sewers that are located in the incorporated places, townships or towns within such
counties; or (iii) Owned or operated by a municipality other than those described in paragraph
{bX (i} or (ii} of this section and that are designated by the Director as part of the large or
medinom municipal separate storm sewer system due to the interrelationship between the
discharges of the designated storm sewer and the discharges from municipal separate storm
sewers described under paragraph (b)(7)(i) or (ii) of this section. ...” (40 CFR § 122.26 (b)(7).)

N7 “Owner or operator means the owner or operator of any ‘facility or activity’ subject to
regulation under the NPDES program.” (40 CFR § 122.2.) :
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management programs shall descnbe priorities for implementing controls Such
programs shall be based on: [1]...[1]

(D) A description of a prograrmn to implement and maintain structural and non-
structural best management practices to reduce pollutants in stormwater runoff
from construction sites to the municipal storm sewer system, which shall include;

(.-

(3) A description of procedures for identifying priorities for inspecting sites and
enforcing control measures which consider the nature of the construction activity,
topography, and the characteristics of soils and receiving water quality; and ..
[Emphasis added.]

The language of the federal regulation indicates a duty to inspect construction sites and enforce
control measures as specified in part 4E of the permit. The Rancho Cucamonga case cited by the
State Board also states that federal law requires NPDES permittees to inspect construction

sites.!

The issue, however, is whether the federal requirements to inspect construction sites and enforce
control measures amounts to a federal mandate on the local agencies. The Commission finds
that it does not, First, the federal regulations quoted above do not specify the ﬁ'equensy or other
specifics of the inspection program as the permit does. These are activities, as in the Long Beach
Unified School Dist. case discussed above,'" that are specified actions going beyond the federal
requirement for inspections “to prevent illicit discharges to the municipal separate storm sewer
system.” (40 C.F.R. § 122.26, subd. (d)(2)(iv}(B)(1).) As such, it is not a federal mandate for |
the local agency permittees to inspect construction sites.

Moreover, it is the state that mandates the inspections of construction sites and related activities
in that the state freely chooses to impose the inspection and enforcement requirements on the
local agency permittees.'*° The federal regulations do not require: (1) a municipality to have a
separate permit for construction activity or enforcement; or (2) that the inspections and related
activities in part 4E of the permit be conducted by the owner or operator of the discharge. :
Rather, these activities may be conducted by the state under a state-wide, state-epforced, general
permit, as stated in the federal stormwater regulation (40 CFR. § 122.26 (c)), which states in part:

" (¢) Application requirements for stormwater discharges associated with industrial
activity [includes construction activity of five or more acres] and stormwater
discharges associated with small construction activity'? [constructlon activity
from one to less than five acres]--

U8 City of Rancho Cucamonga v. Regional Water Quality Control Bd.-Santa Ana Region, supra,
135 Cal.App.4th 1377, 1390.

”? Long Beach Unified School Dist. v. State of California, s;upr;a, 225 CaL.App.3d 155.
120 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594,

12l According to 40 CFR § 122.26, (b)(15): “Stonm water discharge associated with small

construction activity means the discharge of storm water from: (i) Construction activities

including cleanng, grading, and excavating that result in land disturbance of equal to or greater
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(1) Individual application. Dischargers of stormwater associated with industrial

activity and with small construction activity are required to apply for an

individual permit or seek coverage under a promulgated stormwater general

permit, (Emphasis added.]
The state has issned a statewide general construction permit, as descnbed on page 11 of the
permit as quoted above, which is enforced through the regional boards.'* In fact, the State
Board collects fees for the regional board for performing inspections under the GCASP (see Wat.
Code, § 13260, subd. (A)2)(B)(ii)).

There is nothing in the federal statutes or regulations that would prevent the state (rather than
local agencies) from performing the inspection of construction sites and related activities (in part
4E of the permit) under the state-enforced general permit. Nor does federal law require the
owner or operator of the discharge to perform these activities in part 4E of the permit.

Therefore, the Commission finds that the requirement for local-agency permittees to inspect
construction siles in section 4E of the permit is not a federal mandate.

The Commission finds that, based on the permit’s mandatory language, the following activities
in part 4E are state mandates on the permittees within the meaning of article XIII B, section 6:

»  Implement a program to control runoff from construction activity at all
construction sites within each permittee’s jurisdiction, and ensure the specified
minimum requirements are effectively implemented at all construction sites.
(Permit, 4E1.)

For construction sites one acre or greater:

» Require the preparation of a Local SWPPP [Storm Water Pollution Prevention
Plan), with specified contents, for approval prior to issuing a grading permit for
construction projects. (Permit, 4E2a.)

» Inspect all construction sites for stormwater quality requirements during routine
inspections a minimum of once during the wet seasons. (Permit, 4E2b.)

= Review the Local SWPPP for comphsnce with local codes, ordinances, and
permits. (Penmt 4E2b ) -

than one acre and less than five acres, Small construction activity also includes the disturbance of
less than one acre of total land area that is part ofa larger common plan of development or sale if
the larger common plan will ultimately disturb equal to or greater than one and less than five
acres. Small construction activity does not include routine maintenance that is performed to
maintain the original line and grade, hydraulic capacity, or original purpose of the facility. The
Director may waive the otherwise applicable requirements in a general permit for a storm water
discharge from construction activities that disturb less than five acres where: ...”

122 Eor example, page 2 of the Fact Sheet for the General Construction Activity Storm Water
Permit states: “This General Permit shall be implemented and enforced by the nine California
Regional Water Quality Control Boards (RWQCBs).”
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For inspected sites that have not adequately implemented their Local SWPPP,
conduct a follow-up inspection to ensure compliance will take place thhm 2
weeks.

o If compliance has not been attained, take additional actions to achieve
compliance (as specified in municipal codes).

o If compliance has not been achieved, and the site is also covered under a
* statewide general construction stormwater permit, enforce the local ordinance
requirements, and

o If non-compliance continues, notify the Regional Board for further joint
enforcement actions. (Permit, 4E2b.)

Require by March 10, 2003, before issuing a grading permit for all projects less
than five acres requiring coverage under a statewide general construction
stormwater permit, proof of a Waste Discharger Identification Number for filing &
Notice of Intent for permit coverage and a certification that a SWPPP has been
prepared by the project developer. A Local SWPPP may substitute for the State
SWPPP if the Local SWPPP is at least as inclusive in controls and BMPs {Best
Management Practices] as the State SWPPP. (Permit, 4E2c)

For sites five acres and greater:

o Require, prior to issuing a grading permit for all projects requiring coverage
under the state general permit, proof of a Waste Discharger Identification
(WDID) number for filing a Notice of Intent (NOI) for coverage under the
GCASP [General Constructi.n Activity Storm Water Permit] and a
certification that a SWPPP has been prepared by the project developer. A
Local SWPPP may substitute for the State SWPPP if the Local SWPPP is at
least as inclusive in controls and BMPs as the State SWPPP.

o Require proof of an Notice of Intent (NOI) and a copy of the SWPPP at any
time a transfer of ownership takes place for the entire development or portions
- of the common plan of* dcvelopment where construction activities are still on-
: gomg : S

o Use an effective system to track gradmg permits issued by each permitiee,
(Permit, 4E3.)

For projects subject to the GCASP [General Construction Activity Storm Water
Permit), permittees shall refer non-filers (i.e., those projects which cannot
demonstrate that they have a WDID number) to the Regional Board, within

15 days of making a determination. In making such referrals, permittees shall
include, at a minimum, the following documentation: Project location; Developer;
Estimated project size; and Records of communication with the developer
regarding filing requirements. (Permit, 4E4b.)

Train employees in targeted positions {(whose jobs or activities are engaged in

construction activities including construction inspection staff) regarding the

requirements of the stormwater management program no later than August

1, 2002, and annually thereafter, For permittees with a populanon of 250,000 or
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more (2000 US Census), initial training shall be completed no later than
February 3, 2003. Each permittee shall maintain a list of trained employees.
. (Permit, 4E5.)

One of the requirements in part 4E3¢ of the permit is to: “Use an effective system to track
grading permits issued by each permittee. To satisfy this requirement, the use of a database or
GIS system is encoumged, but not required.” The Commission finds that, based on the plain
language of this provision, using an effective system to track gradmg permits is a state mandate,
although use of a-database or GIS system is not.

Overall, the Commission finds that the permit provisions (parts 4C2a, 4C2b, 4E & 4F5¢3) are
subject to article XIII B, section 6, of the California Constitution.

Fssue 2: Do the transit trash receptacle and inspection permit provisions (Parts 4C2a,
4C2b, 4K, and 4F5¢3) impose a new program or higher level of service?

The next issue is whether the permit provisions at issue, i.e., found above to be state-mandated,
are a program, and whether they are a new program or higher level of service.

First, courts have defined a “program” for purposes of article X1H B, section 6, of the California
Constitution, as one that carries out the govemmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to mp]ement a state
policy, but does not apply generally to all residents and entities in the state.'?

The State Water Board, in its April 2008 comments, argues that the NPDES program is not a
program becaunse “the NPDES permit program, and the stormwater requirements specifically, are
not peculiar to local government. Industrial and construction facilities must also obtain NPDES

. stormwater permits.”

In comments submitted June 25, 2008, the cities call the State Board’s argument inapposite, and
cite the Carmel Valley Fire Protection District case'”* regarding whether the permit constitutes a
“program.” According to claimant, “[t]he test is not whether the general program applies to both
governmental and non-governmental entities. The test is whether the specific executive orders at
issue apply to both government and non-governmental entities.”

The Commission finds that the permit activities constitute a program within the meaning of
article XIII B, section 6. The permit activities are limited to local governmental entities. The
permit defines the “permittees” as the County of Los Angeles and 84 incorporated cities within
the Los Angeles County Flood Control District (Permit, p. 1 & attachment A). The permit lists
no private entities as “permittees.” Moreover, the permit provides a service to the public by
preventing or abating pollution in waterways and beaches in Los Angeles County. (Or as stated
on page 13 of the permit: “The objective of this Ordert is to protect the beneficial uses of
receiving waters in Los Angeles County.”) Therefore, the Commission finds that the permit is a
program within the meaning of article XIII B, section 6.

123 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in
County of Los Angeles v. State of California, supra, 43 Cal.3d 46, 56; Lucia Mar, supra, 44
Cal.3d 830, 835.) )

Y4 Carmel Valley Fire Protection District v. State of California (1987) 190 Cal. App.3d 521, 537.
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In its comments on the draft staff analysis submitted June 5, 2009, the State Board disagrees with
this conclusion because NPDES permits may also apply to private entities. .

The State Board made this same argument in County of Los Angeles v. Commission on State

- Mandates, which the court addressed by stating: “[T]he applicability of permits to public and
private dischargers does not inform us about whether a particular permit or an obligation
thereunder imposed on local governments constitutes a state mandate necessitating subvention
under article XIII B, section 6.2

In other words, the issue is not whether NPDES permits generally constitute a “program” within
the meaning of article XIII B, section 6. The only issue before the Commission is whether the
permit in this test claim (Los Angeles Regional Quality Control Board Order No. 01-182, Permit
CAS004001) constitutes a program because this permit is the only one over which the
Commission has jurisdiction. Because they apply exclusively to local agencies, the Commission
finds that the activities (parts 4C2a, 4C2b, 4E & 4F5c3) in this permit (Los Angeles Regional
Quality Control Board Order No. 01-182, Permit CAS004001) constitute 2 program within the
meaning of article XIII B, section 6.

The next step to determine whether the permit is a new program or higher level of service, the
permit is compared to the legal requirements in effect immediately before its adoption. 2

The Commission finds that local agencies were not required by state or federal law to place and
maintain trash receptacles at transit stops before the permit was adopted. Whether or not most
cities or counties do so, as argued by the State Water Board in its April 2008 comments, is not
relevant to finding a state-mandated new program or higher level of service because even if they :
do, Government Code section 17565 states: “If a local agency .. at its option, has been incurring .
costs which are subsequently mandated by the state, the state -hall reimburse the local agency ...

for those costs incurred after the operative date of the mandate.”

Because the transit trash receptacle requirement is newly mandated by the permit, and based on
the plain language of part 4F5¢3 of the permit, the Commission finds that it is a new program or
higher level of service to place trash receptacles at transit stops and maintain them as specified in
the permit.

For the same reason, the Commission finds that the inspections and enforcement activities at
industrial and commercial facilities, including restaurants, automotive service facilities, retail

~ gasoline outlets, automotive dealerships, and phase I facilities (in parts 4C2a & 4C2b of the
permit) as well as inspection and enforcement at construction sites (in part 4E of the permit) are
a new program or higher level of service. These were not required activities of the permittees
prior to the permit’s adoption. . ) L 7 _ o

In sum, the Commission finds that all the permit provisions at issue in this test claim impose a
new program or higher level of service within the meaning of article XIII B, section 6 of the
California Constitution.

125 County of Los Angeles v. Commission on State Mandates (2007) 150 Cal. App.4th 898, 919.
126 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,

835. .
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Issue 3: Do the transit trash receptacle and inspection permit provisions (Parts 4C2a,
. 4C2b, 4E & 4F5c3) impose costs mandated by the state within the meaning of
Govemment Code sections 17514 and 175567

The final issue is whether the permit provisions impose costs mandated by the state, “* and
whether any statutory exceptions listed in Government Code section 17556 apply 1o the test
claims. Government Code section 17514 defines “cost mandated by the state™ as follows:

[A]ny increased costs which a local agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or
any executive order implementing any statute enacted on or after Janunary 1, 1975,
which mandates a new program or higher level of service of an existing program
within the meaning of Section 6 of Article XIII B of the California Constitution.

Government Code section 17564 requires reimbursement claims to exceed $1000 to be eligible
for reimbursement.

In test claims 03-TC-20 and 03-TC-21, the cities’ claimant representative declares (p. 24) that
the cities will incur costs estimated to exceed $1000 to implement the permit conditions.

In test claim 03-TC-04, the County of Los Angeles states (p. 18) that the costs in providing the
services claimed “far exceed the minimum reimbursement amount of $1000 per annum.” In the
attached declaration for Transit Trash Receptacles, the County declares (pp. 22-23) the following
itemization of costs from December 13, 2001 to October 31, 2002:

(1) Identify all transit stops in the jurisdiction: $19,989.17;

| . (2) Select proper trash receptacle design, evaluate proper placement, specification and
drawing preparation: $38,461.87;

(3) Preliminary engineering works (construction contract preparation, specification
reviewing process, bid advertising and awarding): $19,662.02;

(4) Construct and install trash receptacle units: $230,755.58, construction management
$34,628.31;

(5) Trash collection and receptacle maintenance in FY 2002-03, $3,513.94, maintenance
_contractor costs for maintrining and collecting trash in FY 2002-03, $93,982.50;

(6) Projected costs for on-going maintenance in FY 2003-04, $375,570.00.

Similarly, attached to claim 03-TC-19 (pp. 20-21) are declarations that itemize the County of
Las Angeles’ costs for Inspection of Industrial/Commercial Facilities program ﬁ'om
December 13, 2001 to September 15, 2003, as follows:

(1) inspect 1744 restaurants: $234,931.83; _
(2) inspect 1110 automotive service facilities: $149,526.36;
(3) inspect 249 retail gasoline outlets and automotive dealerships: $33,542.45;

127

. 27 [ uicia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514,
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(4) Identify and inspect all Phase I (387 Tier 1 and 543 Tier 2) facilities within the
jurisdiction: $125,155.31;

(5) Total $543,155.95.

These declarations illustrate that the costs associated with the permit activities exceed $1,000.
The Commission, however, cannot find “costs mandated by the state” within the meaning of
Government Code section 17514 if any exceptions in Govemment Code section 17556 apply,
which js discussed below.

A, Did the claimants request the activities in the permit within the meaning of Government
Code section 17556, subdivision (a)?

The first issue is whether the claimants requested the activities in the permit. The Department of
Finance and the State Water Board both asserted that they did. As discussed above, the
claimants were required to submit a Report of Waste Discharge and Stormwater Quality
Management Plan before the permit was issued.

Government Code section 17556, subdivision (a), provides that the Commission shall not find
costs mandated by the state if:

(a) The claim is submitied by a local agency ... that requested legislative
authority for that local agency ... to implement the program specified in the
statute, and that statute imposes costs upon that local agency or school district
requesting the legislative authority. A resolution from the governing body or a
letter from a delegated representative of the governing body of a local agency ...
that requests authorization for that local agency ... to implement a given program
shall constitute a request within the meanine of this subdivision.

Based on the language of the statute, section 17556, subdivision (a), does not apply because the
permit is not & statute, the claimants did not request “legislative authority” to implement the
permit, and the record lacks any resolutions adopted by the claimants, Therefore, the
Comrmission finds that the claimants did not request the activities in the permit within the
meaning of Government Code section 17556, subdivision (a).

B. Do the claimants have fee authority for the permit activities within the meanmg of
Government Code section 17556, subdivision (d)? :

Government Code section 17556, subdivision (d), states:

The commission shall not find costs mandated by the state, as defined in Section
17514, in any claim submitted by a local agency ... if, after a hearing, the

"~ commission finds any one of the following: [7]...[{] (d) The local agency ... has
the authority to levy service charges, fees, or assessments sufficient to pay for the
mandated program or increased level of service.

The constitutionality of Government Code section 17556, subdivision 2Ed) was upheld by the
California Supreme Court in County of Fresno v. State of California," in which the court held

128 County of Fresno v. State of California , supra, 53 Cal.3d 482, .
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that the term “costs™ in article XIII B, section 6, excludes expenses recoverable from sources
. other than taxes. The court stated:

Section 6 was included in article XIIT B in recognition that article XTI A of the
Constitution severely restricted the taxing powers of local governments. (See
County of Los Angeles, supra, 43 Cal.3d at p. 61.) The provision was intended to
preclude the state from shifting financial responsibility for carrying out
governmental functions onto local entities that were ill equipped to handle the
task. (Zbid ; see Lucia Mar Unified School Dist, v. Honig (1988) 44 Cal.3d 830,
836, fn. 6 [244 Cal.Rptr. 677, 750 P.2d 318].) Specifically, it was designed to
protect the tax revenues of local governments from state mandates that wounld
require expenditure of such revenues. Thus, although its language broadly
declares that the “state shall provide 2 subvention of funds to reimburse ... local
government for the costs [of a state-mandated new] program or higher level of
service,” read in its textual and historical context section 6 of article XTI B
requires subvention only when the costs in question can be recovered solely from
fax revenues.

In view of the foregoing analysis, the question of the facial constitutionality of
section 17556(d) under article XTI B, section 6, can be readily resolved. As
noted, the statute provides that “The commissien shall not find costs mandated by.
the state ... if, afier a hearing, the commission finds that™ the local government
“has the authority to levy service charges, fees, or assessments sufficient to pay

. - for the mandated program or increased level of service.” Considered within its
context, the section effectively construes the term “costs™ in the constitutional

. provision as excluding expenses that are recoverable from sources other than

taxes. Such a construction is altogether sound. As the discussion makes clear, the
Constitution requires reimbursement only for those expenses that are recoverable
solely from taxes. It follows that section 17556(d) is facially constitutional under
article X111 B, section 6./

In Connell v. Superior Court,'*® the dispute was whether local agencies had sufficient fee
authority for a mandate involving increased purity of reclaimed wastewater used for certain types
of irrigation. The court cited statutory fee authority for the reclaimed wastewater, and noted that
the water districts did not dispute their fee authority. Rather, the water districts argued that they
lacked “sufficient™ fee authority in that it was not economically feasible to levy fees sufficient to
pay the mandated costs. In finding the fee authority issue is a question of law, the court stated
that Government Code section 17556, subdivision (d), is clear and unambiguous, in that its plain
language precludes reimbursement where the local agency has the authority, i.e., the right or the
power, to levy fees sufficient to cover the costs of the state-mandated program.” The court
rejected the districts’ argument that “authority” as used in the statute should be construed as a
“practical ability in light of surrounding economic circumstances™ because that construction
cannot be reconciled with the plain language of section 17556, and would create a vague

129 County of Fresno v. State of California, supra, 53 Cal.3d 482, 487.
. 130 Conmell v. Superior Court (1997) 59 Cal. App.4th 382.
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standard not capable of reasonable adjudication. The court also said that nothing in the fee

authority statute (Wat. Code, § 35470) limited the authority of the Districts to levy fees

- “sufficient” to cover their costs. Thus, the court conciuded that the plain language of section .
17556 made the fee authority issue solel;r a question of law, and that the water districts could not

be reimbursed due to that fee authority.

In its April 18, 2008 comments (p. 19), the State Board asserted that the claimants have fee

. authority to pay for the trash receptacle and inspection programs in the permit. Likewise, the
Department of Finance, in its March 2008 comments, states that “some local agencies have set
fees to be used toward funding the clairned permJt activities” that should be considered offsetting
revenues.

Los Angeles County, in its comments submitted in June 2008, states (p. 2) that it is “without
sufficient fee authority to recover its costs.” The County points out that the state or regional
board has fee authority in Water Code section 13260, subdivision (d)(2)(B)(iii) for i mspecnons of
industrial and commercial facilities, but those fees are not shared with the County or the cities.'
The County also states that the inspections are to dctermme compha.nce with the general
industrial permit that is enforced by the regional boards.!*?

In their comments received June 25, 2008, the city claimants assert that they do not have fee

authority. The cities first note that, for facilities that hold state-issued general industrial or

genera) construction stormwater permits, the state already imposes an annual fee and therefore

has occupied the field (Wat. Code, § 13260, subd. (d)(2)(B)(iii}). The cities also relate the

difficulty of imposing a fee for inspecting restaurants, eutomotive service facilities, retail

‘gasoline outlets and automotive dealerships because, although the cities could enact a general ‘
businesses license on all businesses, “the cities could not charge other businesses for the cost of .
inspecting this subgroup without again running the risk of charging fees on the other businesses

for services not related to regulation of them.” The cities also dispute the State Water Board’s

'3\ Connell v. Superior Court, supra, 59 Cal. App.4th 382, 398-402.
32 Water Code section 13260, subdivision (d(2)(B)() - (iii) states:

(i) Notwithstanding subparagraph (A), the fees collected pursuant to this section
from stormwater dischargers that are subject to a general industrial or
construction stormwater permit under the national pollutant discharge elimination
system (NPDES) shall be separately accounted for in the Waste Discharge Permit
Fund. (ii) Not less than 50 percent of the money in the Waste Discharge Permit
Fund that is separately. accounted for pursuant to clause (i) is available, upon
appropriation by the Legislature, for expenditure by the regional board with
jurisdiction over the permitted industry or construction site that generated the fee
to carry out stormwater programs in the region. {iii) Each regional board that
receives money pursuant to clause (ii) shall spend not less than 50 percent of that
money solely on stormwater inspection and regulatory compliance issues
associated with industrial and construction stormwater programs.

133 page 3 of the General Industrial Permit states in part: “Fo]lowmg adoption of this General ‘
- Permit, the Regional Water Boards shall enforce its provisions.”
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assertion that transit users could be charged a fee for the transit trash receptacles because the
County and cities do not operate the transit system.

In comments on the draft staff analysis submitted in June 2009, the League of California Cities
and California State Association of Counties (CSAC) question whether the decisions in Connell
(1997), and County of Fresno (1991), can any longer be cited as good authority for the
constitutionality of Government Code section 17556,.subdivision (d), given the voter-approval
requirement of Proposition 218 (discussed below) added to the state Constitution in 1996.
Proposition 218 requires, among other things, that new or increased property-related fees be
approved by a majority of the affected property owners, or two-thirds registered voter approval,
or weighted ballot approval by the affected property owners, except for property-related fees for
sewer, water, or refuse collection services (Cal. Const., art. XIII D, § 6, subd. (c)). ‘

The League and CSAC also urge the Commission, to the extent there may be legal doubt
whether a local agency has the authority to impose a fee, to not find that the fee authority
exception to reimbursement in Government Code section 17556, subdivision (d), applies.

The Commission disagrees with the League and CSAC. The Commission cannot ignore the
precedents of Connell or County of Fresno, or find that they conflict with article XIII D of the
California Constitution (Proposition 218), until the issue is decided by a court of law. With
regards to Government Code section 17556, subdivision (d), article III, section 3.5 of the
California Constitution forbids the Commission or any state agency from declaring a statute
unenforceable or refusing to enforce it on the basis of its unconstitutionality unless an appellate
court declares that it is unconstitutional. Since no appellate court has so declared, the
Commission is bound to uphold and analyze the application of Government Code section 17556,
subdivision (d), to this test claim.

The issue of local fee authority for the municipal stormwater permit activities, however, is one of
first impression for the Commission. Although there are no authorities directly on point, some
legal principles emerge that guide the analysis, as discussed below.

1. Local fee anthority to inspect commercial and industrial and construction sites (parts
4C2a,4C2b & 4E)

Fee authority fo inspect under the police power; The law on local government fee authority
begins with article XI, section 7, of the California Constitution, which states: “A county or city
may make and enforce within its limits all local, police, sanitary, and other ordinances and
regulations not in conflict with general laws,”

The Third District Court of Appeal has stated that article XTI, section 7, includes the authority to
impose fees. In Mills v. Trinity County,** a taxpayer challenged a county ordinance that -
imposed new and increased fees for county services in processing subdivision, zoning, and other
land-use applications that had been adopted without the two-thirds affirmative vote of the county
electors In upholding the fees, the court stated:

[S]o long as the local enactments are not in conflict with general laws, the power
to impose valid regulatory fees does not depend on legislatively authorized taxing

133 Mills v. County of Trinity (1980) 108 Cal.App.3d 656.

54

Municipéi Storm Water and Urbon Runoff Discharges
03-TC-04, 03-TC-19, 03-TC-20, 03-TC-21
Statement of Decision

S ———————— _ﬁ




powcr but exists pursuant to the direct grant of police power under article X1,
section 7, of the California Constitution.'®

In addition to the Mills case, courts have held that water pollunon prevention is a valld exercise

of government police power. ! § And municipal inspections in furtherance of sanitary regulations

lI:zwoza beﬁl‘l_uphcld as “an exercise of that branch of the police power which pertains to the public
ealm.'”

In Sinclair Paint v. State Board of Equalization, ' the California Supreme Court upheld a fee
imposed on manufacturers of paint that funded a child lead-poisoning program, ruling it was a
regulatory fee and not a special tax requiring a two-thirds vote under article XIII A, section 4, of
the California Constitution (Proposition 13). The court recognized that determining under
Proposition 13 whether impositions were fees or taxes is a question of law. In holding that the

. fee on paint manufacturers was “regulatory” and not a special tax, the court stated:

From the viewpoint of general police power authority, we see no reason why
statutes or ordinances calling on polluters or producers of contaminating products
to help in mitigation or cleanup efforts should be deemed less “regulatory™ in
nature than the injtial permit or licensing programs that allowed them to operate.

Viewed as a mitigating effects measure, [the fee] is comparable in character to
several police power measures imposing fees to defray the actual or anticipated
adverse effects of various business operations.'” [Emphasis added.]

The Sinclair Paint court also recognized that regulatory fees help to prevent pollution when it
stated: “imposition of ‘mitigating effects' fees in a substantial amount ... also 'regulates' future
conduct by deterring further manufacture, distribution, or sale of dangerous products and by
stimulating research and development efforts to produce safer or alternative produw

Although the court’s holding in Sinclair Paint applied to a state-wide fee, the language it used
(putting “ordinances™ in the same category as “statutes”™) recognizes that local agencies also have
the police power to 1mpo se regulatory fees. Moreover, the court relied on local government
police power cases in its analysis.™*

- 135 Mills v. County of Trinity, supra; 108 Cal.App.3d 656, 662.

3¢ Freeman v. Contra Costa County Water Dist. (1971) 18 Cal.App.3d 404, 408.

7 Sullivan v. City of Los Angeles Dept. of Bldg. & Safety (1953) 116 Cal.App.2d 807, 811.
138 Sinclair Paint v. State Board of Equalization (1997) 15 Cal.4th 866.

199 Sinclair Paint v. State Board of Equalization, supra, 15 Cal.4th 866, 877.

40 Sinclair Paint v. State Board of Equalization, &upra, 15 Cal.4th 866, 877.

1 Sinclair Paint v. State Board of Equalization, supra, 15 Cal.4th 866, 873. The Court stated:
“Because of the close, ‘interlocking’ relationship between the various sections of article XIIT A
(Citation omitted) we believe these “special tax™ cases [under article XTIT A, § 3, state taxes)
may be helpful, though not conclusive, in deciding the case before us. The reasons why
particular fees are, or are not, “special taxes” under article XIII A, section 4, [local government
taxes]| may apply equally to section 3 cases.”
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A regulatory fee is an imposition that funds a regulatory program'® and is “enacted for purposes
broader then the privilege to use a service or to obtain a permit. ...the regulatory program is for
the protection of the health and safety of the public.”*® Courts will uphold regulatory fees if
they comply with the following principles:

. Fees charged for the associated costs of regulatory activities are not special taxes
under an article XIII A section 4 analysis if the “fees do not exceed the reasonable
cost of providing services necessary to the activity for which the fee is charged

~ and [they] are not levied for unrelated revenue purposes.” [Citations omitted] “A
regulatory fee may be imposed under the police power when the fee constitutes an
amount necessary to carry out the purposes and provisions of the regulation.”
[Citations omitted] **Such costs ... include all those incident to the issnance of the
license or permit, investigation, inspection, administration, maintenance of a
systern of supervision and enforcement.” [Citations omitted] Regulatory fees are
valid despite the absence of any perceived “benefit™ accruing to the fee payers.
[Citations omitted] Legislators “need only apply sound judgment and consider
‘probabilities according to the best honest viewyoint of informed officials' in
determining the amount of the regulatory fee.”™** [Emphasis added.)

Laocal fees for inspections of commercial and industrial facilities, and construction sites, would
be preventative and could be imposed to comply with the criteria the courts have used to uphold
regulatory fees, articulated above. And the regulatory fees fall within the local police power to
prevent, clean up, or mitigate pollution.

Therefore, pursuant to article X1, section 7, the Commission finds that the claimants have fee
authority within the meaning of Government Code section 17556, subdivision (d), sufficient to
carry out the mandated activities in parts 4C2a, 4C2b and 4E of the permit. Therefore, the
Commission finds that there are no “costs mandated by the state” within the meaning of
Government Code section 17514 and 17556 to perform the activities in those parts of the permit
(commercial, phase I, and construction site inspections and related activities).

In fact, in June 2005, claimant Covina adopted stormwater inspection fees on restaurants, retail
gasoline outlets, automotive service facilities, etc., as part of its business license fee, expressly
~ for the purpose of complying with the permit at issue in this test claim.!**

Statutory fee authority to operate and maintain storm drains; Health and Safety Code
section 5471 expressly authorizes cities and counties to charge fees for storm drainage
maintenance and operation services:

2 California Assn. of Prof. Scientists v. Dept. of Fish and Game (2000) 79 Cal.App.4th 935,
- 950.

143 Ibid.

¥ California Assn. of Prof. Scientists v. Dept. of Fish and Game, supra, 79 Cal.App.4th 935,
945,

13 City of Covina, Resolution No. 05-6455.
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[A]any entity’* shall have power, by an ordinance approved by a two-thirds vote
of the members of the legislative body thereof, to prescribe, revise and collect, _
fees, tolls, rates, rentals, or other charges for services and facilities furnished by it,
either within or without its territorial limits, in connection with its water,
sanitation, storm drainage, or sewerage system. ... Revenues derived under the
provisions in this section, shall be used only for the acquisition, construction,
reconstructlon, maintenance, and operatlon of water systems and sanitation, storm

- drainage, or sewerage faclhnes

The statute makes no mention o “mspectng” commercial or industrial facilities or construction
sites. Rather, the fee revenues are used for “maintenance and operation” of storm drainage
facilities. Thus, for the types of businesses regulated by the permit (restaurants, agtomotive
service facilities, retail gasoline outlets, automotive dealerships, phase I facilities, as defined, and
construction sites) the Commission cannot find that pursuant to Health and Safety Code section
5471, the claimants have fee authority “sufficient” to pay for the mandated inspection program
within the meaning of Government Code section 17556, The statute’s “operation and
maintenance” of storm drainage facilities does not encompass the state-mandated inspections of
the facilities or construction sites specified in the permit.

2. Local fee authority under the police power and the Public Resources Code to place and
maintain trash receptacles at transit stops (Permit, 4F5¢3)

As discussed above, part 4F5¢3 of the permlt requires the County and cities to place and
maintain trash receptacles at transit stops in their jurisdictions. Public Resources Code section
40059, subdivision (a), suggests that the County and cities have fee authority to perform this
activity as follows:

(a) Notwithstanding any other provision of law, each county, city, district, or
other local governmental agency may determine all of the following: (1) Aspects
of solid waste handling which are of local concern, inchiding, but not limited to,
frequency of collection, means of collection and transportation, level of services,
charges and fees, and nature, location, and extent of providing solid waste
handling services.

. The statute gives local governments the authority over the “nature, Jocation and extent of
providing solid waste handling services” and is broad enough to encompass “placing and
maintaining” receptacles at transit stops. The statute also provides local governments with broad
authority over the “level of services, charges and fees.”

The draft staff analysis determined that the claimants had fee authority under Public Resources
Code section 40059 and the police power (Cal. Const. art. XI, § 7) to install and maintain trash '
receptacles at transit stops and recommended that the Commission deny the test claim with
respect to part 4F5c3 of the permit.

146 Entity is defined to include “counties, cities and counties, cities, sanitary districts, county
sanitation districts, sewer maintenance districts, and other public corporations and districts
authorized to acquire, construct, maintain and operate sanitary sewers and sewerage systems.”
Health and Safety Code section 5470, subdivision (e).
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- The city claimants, in June 2009 comments on the draft staff analysis, argue that section 40059,
subdivision (a), does not apply here because it was adopted as a “savings provision” in
Jegislation establishing the Integrated Waste Management Board (TWMB) in order to ensure that
local trash collection agreements would not be affected by the TWMB legislation. The cities also
cite Waste Resources Technologies v. Department of Public Health (1994) 23 Cal.app.4th 299,
which held that the statute reflected the Legislature’s intent to allow for local regulation of waste
collection. According to the cities, the statute “was not intended as an imprimatur for local
agencies to assess fees on their residents or on businesses to pay for the costs of trash generated

- by transit users when that requirement was established not as a matter of local choice but rather
state mandate.” (Comments, p. 7.)

The cities also argue that a valid fee must have a causal connection or nexus between the person
or entity paying the fee, and the benefit or burden being addressed. Claimants assert that there is
no group on which the claimants can assess a fee that has a relationship with the trash receptacles
because the burden is created by the transit riders but benefits the public at large. City claimants
also argue that they cannot assess fees on transit agencies or increase transit fares to recoup the
cost of installing and maintaining trash receptacles because they have no authority to do so. As
an example, the claimants cite the Metropolitan Transit Authority’s (the largest public transit
operator in Los Angeles County) authority to set fares (Pub, Util. Code, § 30638) that rests
exclusively with the MTA’s board.

As to the police power, City claimants argue that they cannot use it to assess fees on property
owners or businesses for the cost of transit trash receptacles because doing so would collect more
than the actual cost of the collection and thereby create a special tax that would require a two-
thirds vote (Cal. Const. art. XIII A, § 4). And according to the claimants, they do not have
statutory fee authority to assess property owners for the cost of installing and maintaining trash
receptacles. Finally, claimants assert that a fee on property owners for transit stop trash
receptacles, even if it were not a special tax, would require & vote under Proposition 218 (Cal.
Const., art. XTI D).

The County of Los Angeles, in its June 2009 comments on the draft staff analysis, argues that
local agencies do not have fee authority over bus operators, and for support cites Biber Eleciric
Co. v. City of San Carlos (1960) 181 Cal.App.2d 342, which held that a local fee would conflict
with a general state Vehicle Code provision. The County also asserts that no fee could be
imposed on bus riders because the pollution prcvenuon would benefit all county residents, not
only those riding buses, and that such a fee would require a vote under Proposition 218 because
the fee’s purpose would be excluding trash from storm drains rather than routine collection,

_ The League of California Cities and CSAC, in their June 2009 comments on the draft staff :
analysis, criticize the conclusion that fee authority exists for transit trash. receptacles because the
analysis does not discuss upon whom the fee would be imposed. They also dispute the
application of the Connell case because the issue is not whether the fee is economically feasible,
but whether it is legally feasible. The League and CSAC point out that local agencies have o
authority to impose the fee on transit agencies or their ridership, and that Proposition 218
imposes procedural and substantive requirements on adjacent business owners and residences, so
that the local agency could not impose the fee or assessment on them without their consent.
Thus, the League and CSAC argue that the local agencies do not have fee authority pursuant to
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Government Code section 17556, subdivision (d): “sufficient to pay for the mandated program or
increased level of service.”

After considering these arguments, the Commission agrees that Government Code section
17556, subdivision (d), does not apply to the placement and maintenance of transit trash
receptacies as specified in the permit because the clalmants do not have the authority to impose
fees.

~ Michael Lauffer was asked at the Commission hearing on July 31, 2009, why the transit trash
reqmmment in the permit was not imposed on transit agencies. Mr. Lauffer testified that transit
agencies were not named historically on the permits, and that the Board, at the time it established
the requirements, thought it was appropriate to place them on municipalities. He also testified
* that nothing would prevent the municipalities under the permit from working with Metropolitan
Transit Authority (MT A) to cooperatively implement the transit trash requirement, or to have the
MTA carry out the primary obligation for meeting it. He added that the transit stops were public
facilities, the language used in the federal regulatlons whlch is why the permit included the
requirement to place the trash receptacles there.*

Because the trash receptacles are required to be placed at transit stops that would typically be on
city property (sidewalks)**® or transit district property (for bus or metro or subway stations),
there are no entities on which the claimants would have authority to impose the fees. The plain
language of Public Resources Code section 40059 provides no fee authority over transit districts
or transit riders, and the Metropolitan Transit Authority’s fee statutes grant fee anthority
exclusively to its board (Pub. Util. Code, §§ 30638 & 130051.12).

Addmonally, the claimants do not have fee authority under the police power because they do not
provide the “services necessary to the activity for which the fee is charged.”'*

Thus, the Commission finds that part 4F5¢3 of the permit imposes costs mandated by the state
within the meaning of Government Code section 17514 and 17556.

The remainder of this analysis addresses the arguments raised by the claimants that their local
fee authonity for inspections would be preempted by a statute granting the state fee authority, and
that a local fee would be & special tax. The apphcatmn of Proposition 218 on the fee authority
for mspectlon is also dlscussed

7 Commission on State Mandates, Public Hearing, Reporter’s Transcript of Proceedings,
July 31, 2009, pages 5253,

148 “The general rule views the sidewalk as part of the street; it ... holds the city liable for
pedestrian injuries caused by the dangerous condition of the sidewalk.” Low v. City of
Sacramento (1970} 7 Cal.App.3d 826, 832.

“9 California Assn. of Praf. Scientists v. Dept of Fish and Game, supra, 79 Cal.App.4th, 935,
945.
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3. Local fee authority to inspect industrial or construction sites (parts 4C2a, 4C2b & 4E)
performed under the statewide general permits would not be preempted by state fee
. autherity in Water Code section 13260, subdivision (b)(2)(B)

In their comments submitted in June 2008 (p. 14), the city claimants argue that the permittees
cannot impose fees for inspections of industrial or commercial or construction sites as follows:

[With respect to facilities that hold state-issued general industrial or general
construction stormwater permits, the state had occupied the field. ...[T]he state
already imposes an annual fee on general industrial and general construction
stormwater permittees. That fee is explicitly designated, in part, to cover
inspections of these facilities and regulatory compliance. Water Code

§ 13260(d}(2)(B).

This state fee thus preempts any fee that the Cities or County could charge for
inspection of these facilities,

The cities also assert that in 2001, the regional board initiated negotiation of a contract with the
County whereby the regional board would pay the County to perform inspections of facilities
that held general industrial stormwater permits (the ‘Phase I facilities’) on the regional board’s
behalf. Immediately after the permit was issued, the regional board terminated those
negotiations.

In comments submitted in June 2009 on the draft staff analysis, city claimants clarify that their
comments “are not directed towards the claimants’ ability to assess fees for inspections of the

’ other commercial establishments, i.e., restaurants and automotive service facilities, retail .

. gasoline outlets and aytomobile dealerships, or Phase I facilities or construction sites that are not
required to hold a state-issued general industrial or general construction stormwater permit.”

According to the city claimants, fees for inspecting the phase I industria! facilities and
construction sites under the statewide permits (the GIASP and GCASP) would be preempted by
state fee anthority in Water Code section 13260, under which the State Board collects fees for .
inspecting those sites. The city claimants state the fact that the specific destination of the funds
from the fees in Water Code section 13260, subdivision {d)(2)(ii) is spelled out is evidence of
intent that the Legislature fully occupied the field for inspections of GIASP and GCASP permit
bolders. - ) . ) : S

Because the fee authority to inspect commercial facilities (identified in the pemmit as restaurants,
automotive service facilities, retail gasoline outlets and automotive dealerships) is not contested
by the city claimants, the discussion below is limited to industrial and construction site
inspections performed under the statewide permits concurrently with the permit at issue in this
claim. : : :
The California Supreme Court hag outlined the following rules as to when a statute preempts 2
local ordinance by fully oceupying the field:

A local ordinance enters a field fully occupied by state law in either of two
situations-when the Legislature “expressly manifest[s]” its intent to occupy the
legal area or when the Legislature “impliedly” occupies the field. ( Skerwin-
Williams, supra, 4 Cal.4th at p. 898, 16 Cal.Rpir.2d 215, 844 P.2d 534; see also 8
Witkin, Summary of Cal. Law (10th ed. 2005) Constitutional Law, § 986, p.
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551[“[WThere the Legislature has manifested an intention, expressly or by '
implication, wholly to occupy the field ... municipal power [to regulate in that .
area] is lost.”"].)

When the Legislature has not expressly stated its intent to occupy an area of law,
we look to whether it has impliedly done so. This occurs in three situations: when
“ “(1) the subject matter has been so fully and completely covered by general law
as to clearly indicate that it has become exclusively a matter of state concern;
{2) the subject matter has been partially covered by general law couched in such
terms as to indicate clearly that a paramount state concern will not tolerate further
or additional local action; or (3) the subject matter has been partially covered by
general law, and the subject is of such a nature that the adverse effect of a local
ordinance on the transient citizens of the state outweighs the possible benefit to

* the’ locality.” (Sherwin-Williams, supra, 4 Cal.4th at p. 898, 16 Cal.Rptr.2d 215,
844 P.2d 534.y'%

The state statute at issue, the stormwater fee statute, in subdivision (d) of section 13260 of the
Water Code, reads in pertinent part:

(d)(1)(A) Each person who is subject to subdivision (a) {who discharges waste
that affects the quality of waters of the state] or (c¢) shall submit an annual fee
according to a fee schedule established by the state board.

(B) The total amount of annual fees collected pursuant to this section shall equal

that amount necessary to recover costs incurred in connection with the issuance,

administration, rcwewmg, monitoring, and enforcement of waste dlSChaIge

requirernents and waivers of waste discharge requirements. .

(C) Recoverable costs include, but are not limited to, costs incurred in reviewing
waste discharge reports, prescribing terms of waste discharge requirements and
monitoring requirements, enforcing and evaluating compliance with waste
discharge requirements and waiver requirements, conducting surface water and
groundwater monitoring and modeling, analyzing laboratory samples, and
reviewing documents prepared for the purpose of regulating the discharge of
waste, and administrative costs incurred in connection with carrying out those

~ actions, [{]...[1] '
(2) Subject to subparagraph (B), any fees collected pursuant to this section shall
be deposited in the Waste Discharge Permit Fund which is hereby created. The
money in the fund is available for expenditure by the state board, upon
appropriation by the Legislature, for the purposes of carrying out this division.
(B) (i) Notwithstanding subparagraph (A), the fees collected pursuant to this
section from stormwater dischargers that are subject to a general indusfrial or
construction stormwater permit under the national pollutant discharge elimination
system (NPDES) shall be separately accounted for in the Waste Dlscha.rge Permit
Fund.

B O'Connell v. City of Stockton (2007) 41 Cal.4th 1061, 1068. Emphasis in original. .
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(ii) Not less than 50 percent of the money in the Waste Discharge Permit Fund
that is separately accounted for pursuant to clause (i) is available, upon -
appropriation by the Legislature, for expenditure by the regional board with
jurisdiction over the permitted industry or construction site that generated the fee
to carry out stormwater programs in that region. (iii) Each regional board that
receives money pursuant to clause (ii) shall spend not less than 50 percent of that
money solely on stormwater inspection and regulatory compliance issues
associated with industrial and construction stormwater programs. (Wat. Code, -

§ 13260, subds. (d)(1) & (d)(2).) [Emphesis added.]

The State Water Board has adopted regulations to implement the stormwater fee that include fee
schedules based on the threat to water quality and a complexity rating.'*! At the hearing on
July 31, 2009, Michael Lauffer of the State Water Board testified that the fee is established
annually by the State Board, based on the legislative appropriation for the boards to carry out
their responsibilities. Mr. Lauffer testified that the annual fee for industrial facilities under this
Water Code statute is $833, and the fee for construction facilities is variable, starting at $238,
plus $24 per acre, with a cap of $2,600. 152 :

The issue is whether Water Code section 13260, subdivision (d)(1) and (d)(2), preempts local fee
autho}rsigy. In resolving this, we look for express or implied preemption or intent to occupy the
field. , :

First, there is no express intent on the face of the Water Code statute to preempt any local fee
ordinance because the statute is silent on local fees. As to implied intent to occupy the field of
law, the Supreme Court has stated that it may be found if: '

(1) the subject matter has been so fully and completely covered by general law as

to clearly indicate that it has become exclusively a matter of state concern; (2) the

subject matter has been partially covered by general law conched in such terms as

to indicate clearly that a paramount state concern will pot tolerate further or

additional local action; or (3) the subject matter has been partially covered by

general law, and the subject is of such a nature that the adverse effect of a local

ordinance on the transient citizens of the state outweighs the possible benefit to

the [ocality.'** _ B _ | ' , _
The city claimants, in their comments on the draft staff analysis submitted in June 2009, argue as
follows with regard to Water Code section 13260:

Here, the Legislature adopted a statute that specifically established 2 mechanism

for fees to be assessed on GIASP and GCASP holders, for those funds to be

151 Fees for NPDES permits for municipal separate stormwater sewer systems are in subdivision
(b) of section 2200 of title 23 of the California Code of Regulations.

52 Commission on State Mandates, Public Hearing, Reporter’s Transcript of Proceedings,
July 31, 2009, page 111.

153 O'Connell v. City of Stockton, supra, 41 Cal 4th 1061, 1068.
153 0'Connell v. City of Stockton, supra, 41 Cal.4th 1061, 1068.
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segregated and sent fo the regional boards, and for a specified amount of those
funds (“not less than 50 percent of the money™) to be used by the regional boards
“solely” on stormwater inspection and regulatory compliance issues associated
with industrial and construction stormwater programs. Water Code section
13260(d)(2)(iii). Such & specific determination as to the destination of the funds
for the purposes of inspection and compliance evidences the intent of the -
Legislature that the issue of fundmg for GIASP and GCASP i mspechons be “fully
occupied.” -

The Commission disagrees. Specific determination of funds is not a factor the courts use to
determine whether & state statute fully occupies the field. Applying the Supreme Court’s factors
from the O'Cormell v. City of Stockton cese, the subject matter of stormwater fees has not been

“so fully and completely covered by general law as to clearly indicate that it has become
exclusively a matter of state concem.”'> The Water Code’s single fee statute for state permit
holders does not rise to that level. Second, the Commission cannot find that “the subject matter
has been partially covered by general law couched in such terms as to indicate clearly that a
paramount state concern will not tolerate further or additional local action.”"*® No clear
indication of & paramount state concern can be found on the face of the Water Code fee statute.
And the third instance does not apply because the subject is riot “of such a nature that the adverse
effect of a local ordinance on the transient citizens of the state outweighs the possible benefit to
the locality.” -

The legislative history of the Water Code provision does not indicate any intent to occupy the
field. The legislative history of the amendment to require 50 percent of the fees to be used for
stormwater inspection and regulatory compliance issues indicated as follows:

...California's 1994 Water Quality Inventory Report states that storm waters and
urban run-off are the leading sources of pollution in California estuaries and
ocean waters. Proponents argue that non-compliance is rampant, with
approximately 10,000 industries in the Los Angeles area alone who are required
but have failed to obtain storm water permits. Further, proponents point out that
the Los Angeles Regional Water Quality Control Board has only two staff to
contact, educate, and control each site and question whether adequate revenues
are returned to the regional boards for this program.'*’

The Leglslature acknowledged that the state inspections at the time the statute was
enacted were inadequate to prevent the pollutlon that the statewide permits were intended
to preveat.

And the regional board, via the permit, aclcnowlcdges the role of both local regulation and state
regulation under the general permits. Page 11 of the permit states:

135 O'Connell v. City of Stockton, supra, 41 Cal.4th 1061, 1068.

18 Ibid

- 137 Senate Rules Committee, Office of Senate Floor Analyses, third reading analysis of Assem.
Bill No. 1186 (1997—1998 Reg. Sess. ) as amended August 6, 1997.
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The U.S, EPA guidance anticipates coordination of the state-administered
programs for industrial and construction activities with the local agency program
to reduce pollutants in stormwater discharges to the MS4. The Regional Board is
the enforcement authority in the Los Angeles Region for the two statewide
general permits regulating discharges from industrial facilities and construction
sites, and all NPDES stormwater and non-stormwater permits issued by the
Regional Board. These industrial and construction sites and discharges are also
régulated under local laws and regulations..

As to inspection of construction sites, section 4E of the permit states:

If compliance has not been achieved, and the site is also covered under a
statewide general construction stormwater permit, each Permittee shall enforce
their local ordinance requirements, and if non-compliance continues the Regional
Board shall be notified for further joint enforcement actions.

Moreover, the Water Code statute provides broader fee authority than a local inspection fee, The
statiute requires the regional board to “spend not less than 50 percent of that money solely on
stormwater inspection and regulatory compliance issues associated with industrial and
construction stormwater programs.” (Wat. Code, § 13260, subd. (d)(2)(iii). Emphasis added.)
Because the fees for GIASP and GCASP permit holders may also be spent on “regulatory
compliance issues” in addition to the inspections, the Commission cannot find that a local fee
ordinance would duplicate or be “coextensive™ with state fee authority, and therefore cannot find
that the state fee statute occuples the field. A local fee would merely partiglly overlap with the
state fee.

As for the phase I facilities'*® subject to inspection, the inspections do not occupy the field
because the permit specifies that these need not be inspected if the regional board has inspected
them within the past 24 months.

According to the State Board’s April 2008 comments, the overlapping fees were envisioned by
U.S./EPA.

In addition to the reqmrements for permits issued to municipalities, the Water
Boards are also mandated to issue permits to entities that discharge stormwater
“associated with industrial activity.” (fo. CWA § 402(p)(2)(B)). As part of its~
responsibilities for its in lien program, the State Boards must administer and
enforce all of its permits. (ft. CWA § 402(p).) The State Water Board has issued

158 On page 62 of the permit, U.S, FPA Phase I Facilities are defined as “facilities in specified
industrial categories that are required to obtain an NPDES permit for storm water discharges, as
required by 40 CFR 122.26(c). These categories include: (i) facilities subject to storm water
effiuent limitation guidelines, new source performance standards, or toxic pollutant effluent
standards (40 CFR N); (if) manufacturing facilities; (iii) oil and gas/mining facilities;
(iv) hazardous waste treatment, storage, or disposal facilities; (v) landfills, land application sites,
and open dumps; (vi) recycling facilities; (vii) steam electric power generating facilities;
(viii) transportetion facilities; (ix) sewage or wastewater treatment works; (x) light
manufacturing facilities.
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permits for industrial and construction dlsc.harges of stormwater, and the

Los Angeles Water Board administers those pemmits within its jurisdiction.
Therefore, the Los Angeles Water Board does conduct inspections at businesses
in Los Angeles County to ensure compliance with the state permits. In addition,
the MS4 Permit requires the permittees also to conduct inspections. This
approach, which may result in two different entities inspecting the same
businesses to review stormwater practices, was specifically envisioned and
required by U.S. EPA in adopting its stormwater regulations.

U.S./EPA, in its “MS4 Program Evaluatlon Guidance” document, acknowledged regulatmn at
both the local and state levels as follows

In addition to regulation of construction site stormwater at the local level, EPA
regulations also require construction sites disturbing greater than one acre to
obtain an NPDES permit. This permit can be issued by the state permitting ‘
authority or EPA, depending on whether the state has been delegated the NPDES
authority. This dual regulation of construction sites at both the local and state or
federal level can be confusing to permittees and construction operators.’ %

In fact, as to inspection duties and costs under two perrmt systems, one court has stated regarding
a permit similar to the one in this claim:

Rancho Cucamonga and the other permittees are responsible for inspection
construction and industrial sites and commercial facilities within their jurisdiction

. for compliance with the enforcement of local municipal ordinance and permits.
But the Regional Board continues to be rcspons1blc under the 2002 NPDES
permit for inspections under the general permits.'

The reasoning of the City of Rancho Cucamonga case is instructive because a local regulatory
fee could be used for local-government inspections, and the state fee is for state or regional
inspections under the general statewide permits.

The state permit program and local inspection program under the regional board’s permit can be
viewed as two programs with similar, overlapping goals. Viewed in this way, the fees for two
sets of inspections for construction sites (or for phase I facilities not inspected by the regional
‘board within the past two years) would not necessarily exceed the costs of both sets of
inspections.

In short, a local i‘egulatory fee ordinance that provided for inspections of the industrial facilities
and construction sites specified in the permit (parts 4C2a, 4C2b & 4E) would not be preempted

19 State Water Resources Control Board, comments submitted April 18, 2008, attachment 33.
160 pp :
Ibid,

'8! City of Rancho Cucamonga v. Regional Water Quality Control Board, supra, 135
Cal.App.4th 1377. The test claim record is silent as to the number of facilities within the permit
area that are subject to the General Industrial Activity Storm Water Permit, or how many
construction sites within the permit area are subject to the General Construction Activity Storm
Water Permit.
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by the state fee authonty in Water Code section 13260 or in title 23 of the California Code of

. Regulstions.

' 4. Local fee anthority to inspect industrial or construction sites covered under the state
permits would not be a “special tax” under arficle XIII A, section 4, of the California
Constitution

In their June 2008 rebuttal comments, the city claimants assert that they do not have sufficient
fee authority under Government Code section 17556, subdivision (d). They focus on facilities
that hold state-issued general industrial or construction stormwater permits and pay the state-
imposed fees pursuant to Water Code section 13260, arguing that an additional local fee for
inspecting these facilities would be considered a special tax, According to the city claimants:

In order for a fee to be considered a “fee” as opposed to a “special tax,” the fee
cannot exceed the reasonable cost of providing the services necessary for which
the fee is charged. See Mills v. County of Trinity (1980) 108 Cal App.3d 656,
659-660. Any fee assessed by the Cities or the County for inspection of these
facilities would be a double assessment, and thus num afoul of this rule.

The city claimants, in their June 2009 comments on the draft staff anglysis, again assert that
forcing claimants to recover their costs for inspecting the state-permitted GIASP and GCASP
facilities and sites, the regional board is creating a special tax on holders of those state permits.

Special taxes are governed by article XIII A, section 4, of the California Constitution:

Cities, Counties and special districts, by a two-thirds vote of the qualified electors
of such district, may impose special taxes on such district, except ad valorem .

. taxes on real property or a transaction tax or sales tax on the sale of real property
within such City, County or special district.

Government Code section 50076 states that a fee is not a special tax under artlcle XII A,
section 4, if the fees are: (1) “charged in connection with regulatory activities which fees do not
exceed the reasonable cost of providing services necessary to the acﬁvity for which the fee is
charped.” and (2) “are not lewed for unrelatcd revenue purposes.” The California Supreme
Court has reaffirmed this rule.’®? - '

- The Commission finds that a local regulatory stormwater fee, if appropriately calculated and
charged, would not be a special tax within the meaning of article XIII A, section 4. There is no
evidence in the record that a local regulatory fee charged for the stormwater inspections would
exceed the reasonable cost of providing the inspections and related services or would otherwise
violate the criteria in section 50076.

* As the court staied in the Connell v. Suﬁeriof Court case discussed above:

12 Sinclair Paint v. State Board of Equalization, supra, 15 Cal.4th at p. 876: “[TThe term
“special taxes™ in article XIII A, section 4, does not embrace fees charged in connection with
regulatory activities which fees do not exceed the reasonable cost of providing services
necessary to the acnwty for which the fee is charged and which are not levied for unrelated

 revenue purposes.” '
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The [Water] Districts argue any fees levied by the districts “cannot exceed the
cost to the local agency to provide such service,” because such excessive fees
would constitute a special tax. However, the districts fail to explain how this is an
issue. No one is suggesting the districts levy fees that exceed their costs. '

Similarly, in this claim no one is suggesting that the local agencies levy regulatory fees that
exceed their costs. Therefore, the Commission finds that a local regulatory fee for stormwater
would not be a “speclal tax” under article XI]I A, secuon 4, of the California Oonstltutlon for the
activities at issue in the permit.

5. The local fee to inspect industrial and construction sites would not be subject to voter
approval under article XIII D (Proposition 218) of the California Constitution

-Some local government fees are subject to voter approval under article XIII D of the California
Constitution, as added by Proposition 218 (1996). Article XII D defines a property-related fee
or charge as any levy other than an ad valorem tax, a special tax, or an assessment, imposed by
an agency on a parcel or a person as an incident of property ownership, including a user fee or
charge for a property-related service. Among other things, new or increased property-related
fees require a majority-vote of the affected property owners, or two-thirds registered voter
approval, or weighted ballot approval by the affected property owners (article XIII D, § 6, subd.
(c)). Exempt from voter approval, however, are property-rela:ted fees for sewer, water, or refuse
collection services (Ibid).

In 2002, an appellate court decision in Howard Jarvis Taxpayers Association v. City of Salinas
(2002) 98 Cal.App.4th 1351, found that a city's charges on developed parcels to fund stormwater
management were properfy-relaled fees, and were not covered by Proposition 218's exemption
for "sewer" or "water" services. This means that an election would be required to impose storm
water fees if they are imposed “as an incident of property ownership.”

The Commission finds that local fees for inspections of phase I facilities, restaurants, retail
gasoline outlets, automotive dealerships, etc., would not be subject to the vote requirement of
Proposition 218. In a case involving inspections of apartments in the City of Los Angeles in
which a fee was charged to landlords, the California Supreme Court ruled that the regulatory fee
for inspecting apartments was not a “levy ... upon a parcel or upon a person as an incident of
property ownership, including a user fee or charge for a property-related service” ' within the
meaning of Propos1tlon 218, The court interpreted the phrase “incident of property ownership”
as follows:

The foregoing language means that a levy may not be imposed on a property
owner as such-i.e., in its capacity as property owner-unless it meets constitutional
prerequisites. In this case, however, the fee is imposed on landlords not in their

_ capacity as landowners, but in their capacity as business owners, The exaction at
issue here is more in the nature of a fee for a business license than a charge

1€ Connell v. Superior Court, supra, 59 Cal. App.4th 382, 402.
Y64 That is the definition of “fee” cr “charge™ in article XIII D, section 2, subdivision (e).
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against property. It is imposed only on those landowners Who choose to engage in
the residential rental business, and only while they are operating the business.®* -

..[] In other words, taxes, assessments, fees, and charges are subject to the
constltutlona] strictures when they burden landowners as landowners. The [City
of Los Angeles’] ordinance does not do so: it imposes a fee on its subjects by
virtue of their ownership of a business-i. e, because they are landlords

Following the reasoning of the Apartment Asa'oc case, the mSpectlon fees on restanrants retail
gasoline outlets, automotive dealerships, pha.sel faclhtaes, etc., like the fee in Apartment Assoc.,
would not be imposed on landowners as landowners, nor as an incident of property ownership,
but by virtue of business ownership. Thus, the inspection fee would fall outside the voter
requirement of Proposition 218.

As to the fees for inspecting construction sites, the Commission finds that they too would not be
subject to Proposition 218°s voter requirement. Article XIII D of the California Constitution
states that it shall not be construed to “affect existing laws relatmg to the imposition of fees or
charges as a condition of property development.”!®’ .

Moreover, the California Supreme Court, in determining whether water connection fees are
within the purview of Proposition 218, reasoned that “water service” fees were within the
meaning of “property-related services™ but “water connection® fees were not.

Rather, we conclude that a water service fee is a fee or charge under article XIII D
if, but only if, it is imposed “upon a person as an incident of property ownership.”
(Art. XTI D, § 2, subd. (e).) A fee for ongoing water service through an existing
connection is imposed “as an incident of property ownership” becanse it requires
nothing other than normal ownership and use of property. But a fee for making a
new connection to the system is not imposed “as an incident of property
ownership” because it results from the owner's voluntary decision to apply for the
connection. *®

The Supreme Court’s reasoning applies to local stormwater fees for inspecting construction sites.
That is, the fee would not be an incident of property ownership because it results from the
owner’s voluntary decision to buiid on or develop the property. Therefore, the Commission
finds that local i mspectlon fees for stormwater compliance at constrizction sites would not be
within the purview of the election requirement of PrOposmon 218. A recent report by the Office
of the Legislative Analyst concurs with this conclusion.’®

195 dpartment Assoc. of Los Angeles County v.City of Los Angeles (2001) 24 Cal 4th 830, 839-
840.

1% Jd. at 842 [Emphasis in original.]
197 Article XIII D, section 1, subdivision (b).
1% Richmond v. Shasta Community Services Dist. (2004) 32 Cal.4th 409, 427,

19 “ ocal governments finance stormwater clean—up services from revenues raised from a
variety of fees and, less frequently, through taxes. Property owner fees for stormwater services
typically require approval by two—thirds of the voters, or 2 majority of property owners.
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In its June 2009 comments, the County disagrees that stormwater pollution fees would not be
subject to the voter requirement in Proposition 218, or that fee authority exists. In support, the
County points to unadopted legislation pending in the current or in past legislative sessions that
‘would provide fee authority or expressly exempt stormwater fees from the Proposition 218
voting requirement. For example SCA 18 (2009) would add “stormwater and urban runoff
management” fees to those expressly exempted from the vote requirement in article XIII D,
putting them in the same category as trash and sewer fees. SB 2058 (2002) would have required
. the regional water boards to share their fees with counties and cities. And SB 210 (2009) would
provide cities and counties with stormwater regulatory or user-based fee authority.

The Commission finds that the unadopted legislative proposals cited by the County are
unconvincing to show a lack of regulatory fee authority for business inspections as discussed
above. First, courts have said that “As evidence of legislative intent, unadopted proposals have
been held to have little value.”!’® Second, if they were enacted, the legislative proposals would
grant broader fee authority than is found in this analysis. For example, SCA 18, by adding a

+ stormwater exception from the vote requirement in Proposition 218, would authorize user fees
on residential property for stormwater and urban runoff programs, whereas this analysis
addresses the much narrower issue of regulatory fees on businesses for inspections. Likewise,
SB 2058 would have required the State Board’s permit fees to be shared with “counties and
cities” for the broad purpose of carrying out stormwater programs rather than for the narrower
purpose of inspecting businesses. And SB 210 would likewise provide fee authority that is
broader than regulatory fees; as the May 28, 2009 version expressly states in proposed section
16103, subdivision (c), of the Water Code: “The fees authorized under subdivision (a) may be
imposed as user-based or regulatory fees consistent with this chapter.” In short, the legislative
proposals cited by the County do not indicate that fee authority does not exist. Rather, the
proposals would, if enacted, provide broader fee authority than now exists.

In comments received June 3, 2009, the Bay Area Stormwater Management Agencies
Association (BASMAA) contends that many permit requirements relate to local communities
and their residents rather than specific business activities, and require public services that are
essentially incident to real property ownership, and/or may only be financed via fees that remain
subject to the voting requirements of Proposition 218 or increased property taxes. BASMAA
also states that many permit activities would fall on joint power authorities or special districts
that have no fee authority, or for which exemptions from Proposition 218 would not be
applicable. BASMAA requests that the analysis be revised to revisit the conclusions regarding
“funded vs. unfunded” requirements, and to recognize and distinguish the many types of
stonmwater activities for which regulatory fees would not apply.

£ 8, L
for stormwater services require approval by two—thirds of the electorate.” Office of the
Legislative Analyst. California’s Water: An LAO Primer (October 22, 2008) page 56.

17 County of Sacramento v. State Water Resources Control Board (2007) 153 Cal. App.4th 1579,
1590. :
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The Commission disagrees. BASMAA raises issues that are outside the scope of the portions of
the Los Angeles stormwater permit (parts 4C2a, 4C2b, 4E & 4Fc3) that were pled by the test

. claimants. Because the Commission’s jurisdiction is limited by those parts of the permit pled in
the test claim, it cannot opine on other issues outside the pleadings, even if it would raise issues
closely related to other NPDES permits (or even other parts of this NPDES permit).

In sum, the Commission finds that the inspections and related activities at issue in the Los
Angeles stormwater permit are not subject to voter approval in article XIIT D of the California
Constitution (Proposition 218), so a regulatory fee ordinance for stormwater inspections would
not be subject to voter approval.

Given the existence of local regulatory fee authority under the police power (Cal, Const, art. XL,
§ 7), and lacking any evidence or information to the contrary, the Commission finds that the
claimants’ authority to adopt a regulatory fee is sufficient (pursuant to Gov. Code, § 17556,
subd. (d)) to pay for the inspections of restaurants, automotive service facilities, retail gasoline
outlets, automotive dealerships, phase I facilities, as defined, and construction sites, and related
activities specified in the permit. Therefore, for the inspections and related activities at issue, the
Commission finds that there are no “costs mandated by the state™ within the meaning of
Government Code sections 17514 and 17556.

CONCLUSION

For the reasons discussed above, the Commission finds that the following activity in part 4F5¢3
of the permit is & reimbursable state mandate within the meaning of Government Code sections
. 17514 and 17556: For local agencies subject to the permit that are not subject to a trash
TMDL'" to: “Place trash receptacles at all transit stops within its jurisdiction that have shelters
. no later than August 1, 2002, and at al| transit stops within its jurisdiction no later than
February 3, 2003. All trash receptacles shall be maintained as necessary.”

The Commission also finds that the remainder of the permit (parts 4C2a, 4C2b & 4E) does not
impose costs mandated by the state within the meaning of article XIII B, section 6 of the
Califomia Constitution because the claimants have fee authority (under Cal. Const.

article XI, § 7) within the meamng of Government Code section 17556 subdivision (d),
suﬁiclcnt to pay for the actmtles in those parts of the pcnmL ”

7 1 A Total Maximum Daily Load, or TMDL, is a calculation of the maximum amount of a
. pollutant that a waterbody can receive and still safely meet water quality standards.
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Abbreviations

BMP - Best management practice

CWA —Clean Water Act .
GCASP - General Construction Activity Storm Water Permit
GIASP - General Industrial Activity Storm Water Permit
MS4 - Municipal Separate Storm Sewer Systems

NOI - Notice of Intent for coverage under the GCASP
NPDES - national pollutant discharge elimination system
RGO - Retail Gasoline Qutlet

ROWD — Report of Waste Discharge

SQMP - Storm Water Quality Management Program
SWPPP - Storm Water Pollution Prevention Plan

TMDL - Total Maximum Daily Load

U.S. EPA - United States Environmental Protection Agency
WDID - Waste Discharger Identification -

71

Municipal Storm Water and Urban Runaff Discharges

03-TC-04, 03-TC-19, 03-TC-20, 03-TC-21
Statement of Decision




Tab 4



16

In addition to the congestion management plan, local agencies are also required to
develop a deficiency plan when roadway level of service standards are not maintained.
However, when analyzing the cause to the deficiency, local agencies shall not consider
“traffic signal coordination by the state or multi-jurisdictional agencies” (Gov. Code,
$65089.4, subd. (f){4)).

Finally, Government Code section 65089.5, subdivision (c), describes how the local
agency shall use the gas tax funds apportioned to them. Funds are to be used for
projects included in the seven-year capital improvement program or for projects
included m the deficiency plan adopted by the agency. The local agency has the
discretion to prioritize the projects to be funded within the above categories.

In the present case, Caltrans contends that since the standardization of traffic control
communication is entirely a part of the CMP process, the nine cent tax is already
available to cover whatever increased cost might result from conforming to a standard
protocol.

The claimant disagrees with the above assertion. The claimant contends that traffic
signal coordination by multi-jurisdictional agencies is specifically excluded from
deficiency plans and, therefore, any monies apportioned to local governments for the
purpose of funding congestion management plans cannot be used to pay for two-way
communication.

The Commission agreed that funds apportioned to local agencies for projects included
in their deficiency plans cannot be used to pay for the installation of the standard two-
way traffic signal communication software. Government Code section 65089.4,

subdivision (f)(4) provides that traffic problems related to signal coordination between
Jurisdictions are not considered deficiencies.

However, local agencies are receiving funds for seven-year capital improvement
projects that benefit their congestion management plans. (Govt. Code § 65089.5,
subd. (c).) Funding is provided to local agencies for amy project, at the discretion of
the local agency, that will increase the capacity of the multimodal system.

Since the congestion management legislation addresses traffic coordination,
cooperation between jurisdictions and standardization of traffic control, goals that are
also outlined mn the test claim legislation, the Commission found that the
standardization of two-way traffic signal communication is part of the CMP process
and can be included as a seven-year capital improvement project.

multimodal system. 1t is the intent of the Legislature that, when roadway projects are identified in the
program, consideration be given for maintaining bicycle access and safety at a level comparable to that
which existed prior to the improvement or alternation. The capital improvement program may also
include safety, maintenance, and rehabilitation projects that do not enhance the capacity of .the system
but are necessary to preserve the investment in existing facilities.” (Emphasis added.)



However, there is no mandate requiring local agencies to use the gas tax funds
specifically for the two-way communications program. Rather, local agencies have the
discretion to prioritize the projects to be funded. "

Therefore, the Commission concluded that the funds received by local agencies from
the gas tax may be used to fund the cost of obtaining the standard two-way traffic
signal communications software. Accordingly, reimbursement is not required to the
extent local agencies use their gas tax proceeds to fund the test claim legislation.

Federal Funding

As part of the Federal Highway Administration’s efforts to achieve systematic
upgrading of traffic control devices on streets and highways, certain federal-aided
highway funds are available for the installation of traffic control devices that conform
with the Federal Manual (23 CFR, sections 655.605 and 655.607).

Therefore, the Commission found that reimbursement is not required to the extent local
agencies receive federal funds and use them for the activities required under the test
clajm legislation.

CONCLUSION

The Commission concluded that Vehicle Code section 21401, subdivision (b), and the
executive order issued by Caltrans on October 15, 1995, impose a reimbursable state
mandated program upon local governmental entities within the meaning of article XIIT
B, section 6, of the California Constitution, by requiring that non-exempt traffic signal
controllers which are “newly installed or upgraded” (as defined by Caltrans) due to
damage or an approved congestion management plan have two-way traffic signal
communication capabilities after January 1, 1996. Reimbursement shall be limited to
the following activities:

« Obtaining the sofiware feature capable of two-way communications by either:

(a) Accepting Caltrans’ free offer by downloading the program from the internet
and testing the program to ensure compatibility;

(b} Developing and testing their own software program which provides the limited
subset of messages identified on page 5 of Caltrans’ executive order dated
October 15, 1995;

(c) Purchasing a new controller which contains software with the standard two-way
communications feature; or

"'In this respect, the Commission disagreed with Caltrans’ assertion that the funds received by local
agencies from the gas tax increase fully fund and must be used toward the two-way communications
progra.
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