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Brentwood Union School District, Claimant

EXECUTIVE SUMMARY

The test claim statute requires a school district, before acquiring property for a new schoolsite in

an area designated for agricultural use and zoned for agricultural production, to make specified

findings regarding consultation with other local agencies, evaluation of the site, and

minimization of public health and safety issues resulting from neighboring agricultural uses. A

separate test claim statute requires that if a school district wishes to apply for state funds under

the Leroy F. Greene School Facilities Act of 1998, it must perform a number of specified -
‘ activities, as discussed below.

Staff finds that the test claim statutes, Education Code sections 17215.5 and 17213.1, do not
impose a reimbursable state-mandated program on school districts within the meaning of article
XII B, section 6 of the California Constitution and Government Code section 17514. This
conclusion is based on the following findings:

» For Education Code section 17215.5, the specified findings the school district must make if
the proposed school site is on land zoned for agricultural use is not state-mandated because
the decision to build a school, as well as where to locate it, including the acquisition of

agricultural land for a school, is a discretionary decision left to local school districts by state
law.

¢ For Education Code section 17213.1, the procedures a school district must follow when it
seeks state funding pursuant to the Leroy Greene School Facilities Act of 1998 (commencing
with Ed. Code, § 17070.10) are not state-mandated because the school district is not required
to request state funding under section 17213.1.

Recommendation

Staff recommends that the Commission adopt this analysis and deny the test claim.




STAFF ANALYSIS
Claimant

Brentwood Union School District
Chronology

07/22/98 Claimant Brentwood Union School District files original test claim with the
Commission on State Mandates (Commission)

01/26/99 Department of Finance (DOF) files comments on the test claim

09/18/01 Claimant Brentwood Union School District files amendment to test claim to add
Education Code section 17215.5 (formerly section 39006, renumbered by Statutes
2000, chapter 135) and section 17213.1, as added by Statutes 1999, chapter 1002

12/05/01  DOF files comments on amendment to test claim

07/28/04 Commission staff issues draft staff analysis

07/29/04 Claimant files authorization for Schools Mandate Group to act as claimant
representative ' :

08/19/04 Claimant files comments on the draft staff analysis

09/09/04 Commission staff issues final staff analysis

Background

Test claim legislation: The amended test claim includes claims made under two separate sections
of the Education Code.

Education Code section 17215.5' requires that prior to acquiring property for “a new schoolsite
in an area designated ... for agricultural use and zoned for agricultural production, the governing
board of a school district shall make all of the following findings:”

o That the district has “notified and consulted” with the local zoning agency (city and/or
county) that has jurisdiction over the proposed school site; and,

» That the final selection has been evaluated “based on all factors affecting the public
interest and not limited to selection on the basis of the cost of the land,” and,

e That the district will “attempt to minimize any public health and safety issue resulting
from the neighboring agricultural uses....”

The California Farm Bureau sponsored the test claim legislation because restrictions imposed on
pesticide use on agricultural land bordering schools resulted in a net loss of profitable land from
the neighboring parcel. The sponsor argued that school districts locate schools in agricultural
areas often, and that the intent of the legislation is not to stop siting schools in these areas, but

! Former Education Code section 39006 enacted by Statutes 1996, chapter 509, was renumbered
to section 17215.5 by Statutes 2000, chapter 135, between the time of the original and amended
test claim filings.
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rather to, ... require dialogue and exchange of information between the school district and the
city or county when a school is proposed for an agricultural area,””

Education Code section 17213.1° requires that if a school district wishes to apply for state funds
under the Leroy F. Greene School Facilities Act of 1998, it must perform a number of specified
activities. The Leroy F. Greene School Facilities Act established a new state program in which
the State Allocation Board would provide state per pupil funding for new school facilities
construction and school facilities modernization. The act included Proposition 1A, passed by
voters in November 1998, that authorized the sale of $9.2 billion in general obligation bonds for
K-12 schools ($6.7 billion) and higher educational facilities (32.5 billion.) The proposition also
limited, with some exceptions, the fees school districts could levy on developers and
homeowners to finance school facilities. * The activities required by section 17213.1 include the
following: :

1) Prior to acquiring the site, the school district must contract with an environmental assessevr5

(assessor) to supervise the preparation of, and sign, a Phase I environmental assessment® or
the school district may choose to forgo a Phase I assessment and proceed directly to a
preliminary endangerment assessment.’

2) If the district chooses to complete a Phase I environmental assessment and the assessment
concludes that further investigation of the site is not necessary the district must then submit
the assessment to the Department of Toxic Substances Control (DTSC).

a) Ifthe DTSC finds the assessment sufficient, it will notify the California Department of
Education (CDE) that the assessment has been approved.

b) If the DTSC does not find the assessment sufficient, it will instruct the district on what
steps need to be taken to complete the assessment.

? Senate Committee on Education, Analysis of Assembly Bill No, 1724 (1995-96 Reg. Sess.) as
amended June 12, 1996, page 2.

* Education Code section 17213.1 was amended by Statutes 2001, chapter 865 and Statutes 2002,

chapter 935 subsequent to the amended test claim filing to make public review voluntary under
subdivisions (a)(6)(A)-(a)(7).

“Office of the Legislative Analyst, analysis of Proposition 1A, Class Size Reduction
Kindergarten-University Public Education Facilities Bond Act of 1998, pages 3-4.
<http://www.lao.ca.gov/ballot/1998/1A_11_1998.htm> [as of July 19, 2004].

* Defined by Education Code section 17210, subdivision (b).
$ Defined by Education Code section 17210, subdivision (2).

” Defined by Education Code section 17210, subdivision (h), as an “activity that is performed to
determine whether current or past hazardous material management practices or waste
management practices have resulted in a release or threatened release of hazardous materials, or
whether naturally occurring hazardous materials are present, which pose a threat to children’s
health, children’s learning ability, public heath or the environment.”
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¢) The DTSC may also conclude that a preliminary endangerment assessment is required
based on the findings of the Phase I environmental assessment.

3) If the Phase I environmental assessment concludes that further investigation of the site is
necessary or if the district chooses to forgo a Phase I assessment and to move directly to a
preliminary endangerment assessment, the district has two options:

a) it must either contract with an assessor to supervise the preparation of, and sign, a
preliminary endangerment assessment, or,

b) it must enter into an agreement with the DTSC to prepare this assessment (including an
agreement to compensate DTSC for their costs for this assessment).

4) The preliminary endangerment assessment shall conclude EITHER:
a) further investigation is not required; or,

b) that a release of hazardous materials has occurred or there is a threat of a release of
hazardous materials at the site.

5) The school district must publish notice that the preliminafy endangerment assessment has
been submitted and shall make the assessment available for public review according to
guidelines provided by subdivision (a)(6).2

6) The DTSC shall then either find:
a) that no further study of the site is required; or,

b) that the preliminary endangerment assessment is not satisfactory and further action is
necessary; or,

¢) if arelease of hazardous materials has been found to have occurred and the district
wishes to go forward with the project the district must:

i) prepare a financial analysis of the costs of reéponse action required at the school site;
and,

ii) assess the benefits of the site; and,
iii) obtain approval from the CDE for the site.

Further, section 17213.1°, subdivision (11) states that “costs incurred by the district” may be
reimbursed in accordance with section 17072.13. Section 17072.13, which is also part of the
Leroy F. Greene School Facilities Act of 1998, allows for 50% of costs incurred by the district
during the proposal and siting process to be reimbursed under the act. Section 17213.1 was
enacted in response to Joint Legislative Audit Committee (JLAC) hearings, held in 1992, which
concluded that the existing procedures for approval of school site acquisition must be
“immediately reconfigure[d]... to ensure local compliance with the laws.” Specifically, the bill
was in response to the actions of the Los Angeles Unified School District, which a legislative

8 Since the filing of the amended test claim, Statutes 2001, chapter 865 amended this to make
public review voluntary under section 17213.1, subdivisions (2)(6)(A)-(a)(7).

% All statutory references are to the Education Code unless otherwise indicated. .
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committee report alleged requested state approval for at least nine schools with knowledge that
the sites may have contained toxic contamination."’

School District Facilities: Under current California law, school facilities can be constructed with
or without state financial assistance. The School Facility Program (SFP) was created in 1998
under the Leroy F. Greene School Facilities Act'' to administer state funds for school facility
construction. The SFP was created to streamline the process for receiving state bond money for
public school facilities construction. The program, which involves the State Allocation Board
(SAB), Office of Public School Construction (OPSC), the School Facilities Planning Division
(SFPD) of the CDE and the Division of the State Architect (SA), allocates funding to local
school districts from statewide general obligation bonds passed by the voters of California.

The first funding for the SFP came from Proposition 1A, approved in 1998, which provided
$6.7 billion for K-12 facilities. The second funding came from Proposition 47, which included
$11.4 billion for K-12 facilities. An additional $12.3 billion was added to this fund with the
passage of Proposition 55 in March 2004.

A school district wishing to receive state funding submits a funding application package to the
SFP. The OPSC then reviews and evaluates the package under its regulations and policies.
Approval of the 2plans by both the SA and the SFPD are required before the SAB approves the
apportionment.’“ The money is then released to the district, which is required to submit
expenditure reports to the OPSC, which audits all allocations."

In order to receive the required approval of the CDE, the school district must follow the
appropriate guldellnes under California Code of Regulations, title 5, division 1, chapter 13,

subchapter 1."* These regulations include guldehnes on site selection,® destgn of education
facilities'® and procedures for plan approval.'’

'® Conference Report on Senate Bill No. 162 (1999-2000 Reg. Sess.) as amended July 12, 1999,
page 4.

1! This statute (Stats. 1998, ch. 407), among others, is the subject of test claim 02-TC-30, School
Facilities Funding Requirements.

'2 The New Construction Program provides 50% state funds for public school projects while the
Modemization Program provides 60% state funds.

13 See School Facility Program Guidebook. <http://www.documents.dgs.ca.gov/OPSC/ PDF-
Handbooks/SFP_GdBk.pdf> [as of July 19, 2004]. This document is also part of test claim
02-TC-30, School Facilities Funding Requirements.

" See School Site Selection and Approval Guide. <http://www.cde.ca.gov/ls/fa/sf/
schoolsiteguide.asp> [as of July 19, 2004].

' California Code of Regulations, title 5, section 14010.
18 California Code of Regulations, title 5, section 14030.
1 California Code of Regulations, title 5, sections 14011 and 14012.
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Claimant’s Position

Claimant contends that the test claim legislation constitutes a reimbursable state-mandated 0

program pursuant to article XIII B, section 6 of the California Constitution and Government
Code 17514, In the original claim, claimant alleges that the test claim legislation requires school
districts to engage in the following reimbursable state-mandated activities:

1.

Develop and adopt policies and procedures in accordance with Education

Code section 39006 (now § 17215.5) for the acquisition of real property for a
school site.

Train school district personnel regarding the requirements of acquiring real
property designated as agricultural land.

Evaluate the property based on all factors affecting the public interest, not
limited to selection based on the cost of the land.

Prior to the commencement of purchasing property for any school site:

a. research city and/or county general plans to determine if the desired
parcel of land is designated in either document for agricultural use;
and,

b. research city and/or county zoning requirements to determine if the
desired parcel of land is zoned for agricultural production.

If the Jand sought to be purchased by the school district is designated in a city,
county, or city and county general plan for agricultural use and zoned for
agricultural production:

a. notify the mty, county, or city and county w1th1n which the prospective
school site is located; and,

b. consult with the city, county or city and county within which the
prospective school site is located.

Prepare a report for the governing board that will allow the governing board to
make the following findings:

a. the school district has notified and consulted with the city, county, or
city and county within which the prospective school site is to be
located; and,

b. the final site selection has been evaluated by the governing board of
the school district based on all factors affecting the public interest and
not limited to selection on the basis of the cost of the land; and,

c. the school district will attempt to minirize any public health and
safety issues resulting from the neighboring agricultural uses that may
affect the pupils and employees at the school site.

7. Conduct a meeting of the governing board to make the findings required by

Education Code section 39006 (now § 17215.5).
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. 8. Prepare and draft a board resolution with the following findings:

a. the school district has notified and consulted with the city, county, or
city and county within which the prospective school site is to be
located; and,

b. the final site selection has been evaluated by the governing board of
the school district based on all factors affecting the public interest and
not limited to selection on the basis of the cost of the land; and,

c. the school district will attempt to minimize any public health and
safety issues resulting from the neighboring agrlcu]tural uses that may
affect the pupils and employees at the school site. '8

In the amended test claim, claimant states that based on the Department of Finance (DOF) letter
filed on January 26, 1999," the claimant now believes that the following activities “were part of
prior law and therefore removes them from [the] amended test claim filing:” (3) evaluating the
property based on all factors, (4) researching city and/or county zomng requ1rements and current
use, and (5) notifying the city and/or county within which the site is located.?® Further, claimant
amended the test claim to add new alleged state-mandated activities, as follows:

1) contract with an environmental assessor to supervise the preparation of and sign a-
Phase I environmental assessment of the proposed school site unless the
governing board dectides to proceed directly to a preliminary endangerment
assessment (§ 17231.1, subd. (a)); or,

. 2) if the governing board of the school district decides to proceed directly to a
preliminary endangerment assessment, the school district shall contract with an
environmental assessor to supervise the preparation of and sign a preliminary
endangerment assessment of the proposed school site and enter into an agreement
with the DTSC to oversee the preparation of the preliminary endangerment
assessment (§ 17213.1, subd. (a)(4)). 2

Claimant commented on the draft staff analysis as follows. Under the Education Code, a school
district must house and educate all students that establish residency in the district in a manner
that does not risk the health or safety of its students. Claimant argues that the activities related to
section [7515.5 are reimbursable if all discretion 1s removed from the district for siting and
building a new school. Claimant states that school districts that are grossly overpopulated or

'® Original test claim (98-TC-04), pages 13-14,

"% In a letter dated J anuary 26, 1999, the DOF advised that activities [1] and [2] were
reimbursable mandates, that activities [3], [4] and [5] were activities already required by state
law and therefore not reimbursable mandates and that activities [6], [7] and [8] where not
required by section 17215.5 and therefore also not reimbursable mandates.

2 Amended test claim (01-TC-03), page 7.

2! Amended test claim (01-TC-03) page 16. A different numbering scheme is assigned to these

activities on pages 9-10 of the amended test claim, but for this analysis the numbering scheme on
o page 6 will be used.
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facing an influx of students due to new development in the districts’ boundaries have no choice

but to build new school sites to house and educate pupils. Under circumstances of gross 0
overcrowding in the district, claimant argues, the decision to build a new school site is

practically compelled. Those districts that face overcrowding and have no choice but to seek out

agricultural land for building a school site, according to claimant, are mandated to comply with

section 17515.5 because there is no discretion afforded the district. Thus, claimant requests

Commission staff to amend the analysis to include a limited exception to reimburse only those

districts that can establish they are practically compelled to build a new school site due to

* overpopulation or expected additional development and growth within the district and that the

only available option is to acquire agricultural land.

Claimant states that it does not dispute staff’s conclusions regarding section 17213.1,

State Agency Position

In its January 1999 comments on the original test claim statute (§ 39006, now § 17215.5), DOF
states that the alleged state-mandated activities of developing policies and procedures and
training staff both appeared to be state-mandated activities of minimal cost. DOF states that the
alleged state-mandated activities of evaluating the site on all factors and determining if the site is
zoned for agriculture are already incorporated into state law under Education Code section
17212. And the requirement that the district notifies and consults with a city and/or county is
also incorporated into state law under Education Code section 17213, subdivision (b). DOF
states that since all three are previously required activities they are not new programs or higher
levels of service. DOF also states that the alleged state-mandated activities of preparing a report,
holding a meeting, and, passing a resolution, were not required by Education Code section
17215.5. DOF states that section 17215.5 only requires the governing board to make a finding; it
does not rec;uire staff to prepare a report, conduct a specific meeting or prepare and pass a
resolution.’

In its December 2002 comments on the amended test claim statutes (§§ 17215.5 & 17213.1),
DQOF reiterates its prior statements on policy development and training, stating that both appear
to be state-mandated activities that impose minimal cost. DOF argues that the newly alleged
state-mandated activities, such as contracting for a Phase I environmental assessment, and
contracting for a preliminary endangerment assessment are not state-mandated. DOF points out
that the entire section 17213.1 begins with “As a condition of receiving funding pursuant to
Chapter 12.5...”% Therefore, DOF argues that section 17213.1 sets out the requirements for an
optional funding source and does not constitute state-mandated activities.

However, DOF reverses its position on the alleged state-mandated activities of preparing a report
and a resolution, arguing that although they are not specifically required by the section 17215.5,
these activities are “reasonable and consistent with the intent of the statute.”?* DOF states that,
in accordance with its previous comments, holding a meeting is not specifically required by

22 DOF comments on test claim 98-TC-04, dated January 26, 1999, pages 1-3.
3 Education Code section 17213.1.
% DOF comments on test claim 01-TC-03, dated December 3, 2001, page 3.
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section 17215.5 and the board could make the required finding at “a regularly scheduled board
meeting,”?’ '

Finally, DOF points out that, “[t]he appropriate period in the State Mandates process for
identifying reimbursable activities is the Test Claim phase ... [i]t is inappropriate to transform
the Parameters and Guidelines phase ... into a venue for Claimants to seek reimbursement for
activities they failed to identify in their test claims.”

Discussion

The courts have found that article XIII B, section 6 of the California Constitution?’ recogmzes
the state constitutional restriction on the powers of local government to tax and spend “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responstbllltles because of the taxing and spending limitations that articles XIII A and XIII B
impose.’ ? A test claim statute or executive order may impose a reimbursable state program ifit
orders or commands a local agency or school district to engage in an activity or task In
addition, the required activity or task must be new, constituting a “new program,” or it must
create a “higher level of service” over the previously required level of service.”!

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.’? To determine if the

2 DOF comments on test claim 01-TC-03, dated December 5, 2001, page 2.
% DOF comments on test claim 01-TC-03, dated December 5, 2001, page 3.

%7 Article XHI B, section 6 provides: “Whenever the Legislature or any state agency mandates a
new program or higher level of service on any local government, the state shall provide a
subvention of funds to reimburse such local government for the costs of such program or
increased level of service, except that the Legislature may, but need not, provide such subjection
of funds for the following mandates: (a) Legislative mandates requested by the local agency
affected; (b) Legislation defining a new crime or changing an existing definition of a crime; or
(c) Legislative mandates enacted prior to January 1, 1975, or executive orders of regulations
initially implementing legislation enacted prior to January 1, 1975.”

2 Department of Finance v. Commission on State Mandates (Kern High School District) (2003)
30 Cal.4th 727, 735.

¥ County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.
* Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

3 San Diego Unified School Dist. v. Commission on State Mandates (2004)__ Cal.4th __

{16 Cal.Rptr.3d 466, 477] (San Diego Unified School Dist.); Lucia Mar Unified School Dist. v.
Honig, (1988) 44 Cal.3d 830, 835.

% San Diego Unified School Dist.; supra, __Cal4th __[[16 Cal.Rpir.3d 466, 475); reaffirming

the test set out in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia
Mar, supra, 44 Cal.3d 830, 835.
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program is new or imposes a higher level of service, the test claim legislation must be compared
with the le%al requirement in effect immediately before the enactment of the test claim
legislation.”® A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public.”** Finally, the newly required activity or increased
level of service must impose costs mandated by the state.®

The Commission is vested with the exclusive authority to adjudicate disputes over the existence
of state-mandated programs within the meaning of article XIII B, section 6.°® In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

“equitable ;‘;:medy to cure the perceived unfairness resulting from political decisions on funding
priorities.”

Issue: Do the test claim statutes impose a state-mandated activity on school districts within
the meaning of article XIII B, section 6?

The courts have held that article XIII B, section 6 was not intended to entitle local agencies and
school districts to reimbursement for all costs resulting from legislative enactments, but only
those costs “mandated” by a new program or higher level of service imposed upon them by the

state.’® Thus, the issue is whether the test claim statutes impose a state-mandated activity on
school districts.

Education Code section 17215.5: This section requires the governing board of a school district
to make three findings if the board wishes to acquire and build a new schoel on land zoned for
agricultural use. The section states that before acquiring land zoned for agricultural use the
governing board of a school district must find:

1) that the school district has notified and consulted with the city and/or county
within which the site is located; and,

2) that the final site selection has been evaluated by the school governing board
based on factors other than costs; and,

3) that the school district will attempt to minimize any public health issue resulting
from neighboring agricultural uses.

33 San Diego Unified School Dist., supra, __Cal.4th __ [16 Cal.Rptr.3d 466, 477). Lucia Mar
Unified School Dist. v. Honig, supra, 44 Cal.3d 830, 835.

3 San Diego Unified School Dist., supra, __ Cal.4th __ [16 Cal.Rptr.3d 466, 477].

33 County of Fresne v. State of California (1991) 53 Cal.3d 482, 187, Coﬁnry of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code sections
17514 and 17556.

3% Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551 and 175352.

» County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817. :

38 Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 835; City of San Jose v. State of |
California, supre, 45 Cal.App.4th 1802, 1816. .
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Staff finds that this section is not subject to article XIII B, section 6 because the decisions to
construct a new school as well as where to site it are discretionary decisions made by the local
governing board of a school district. Section 17215.5 does not require the acquisition of any
land for a school, nor does it specify the type of land to be acquired (including land zoned for
agricultural use.)

Although California law does express the intent of the Legislature that public education shall be
a priority in the state and provided by the state,* there are no statutes or regulations requiring a
school district or county board of education to construct school facilities. School districts are
given the Fower by state law to lease *®or purchase41 land for school facilities, to construct school
facilities*” and to establish additional schools in the district.” However, in all of these statutes
permissive language is used when describing the role of the governing board of the school
district. In sections 17244 and 17245 the board “...is authorized...” and section 17342 states
that the, “governing board of any school, whenever in its judgment it is desirable to do so, may
establish additional schools in the district.”

California courts have also found that the construction of school facilities within a school district
is a discretionary decision of the school district. In People v. Oken, the court found that,
“[w]here, when or how, if at all, a school district constructs school buildings is a matter within
the sole competency of its goveminﬁg board to determine.”* This was reiterated in a state
Attorney General opinion in 1988.*

With the conventional construction of school facilties, the question of “where,
when or how, if at all, a school district shall construct a school building [ ] is a
matter within the sole competency of its governing board to determine .” (People
v. Oken (1958) 159 Cal. App.2d 456, 460.) The same is essentially true with the
construction of a school facility under the Leroy F. Greene State School Building
‘'Lease-Purchase Law.*

This language indicates that all aspects of new school facilities, including when they are
constructed and if they are constructed at all, is a decision left to local school boards.

In recent cases the courts have again held that the power to site a school belongs to the local
school district and not the state. In Town of Atherton v. Superior Court of San Mateo, the court
found that “[u]nder the statutes ... the state has expressly granted the power of location to its

* Education Code sections 16001, 16701 and 17001.
* Education Code section 17244,

*! Education Code sections 17340 and 35162,

2 Bducation Code sections 17245 and 17340,

* Education Code sections 17342,

* People v. Oken (1958) 159 Cal. App.2d 456, 460.

45 “Although Attorney General opinions are not binding, they are entitled to great weight.”
Freedom Newspapers, Inc. v. Orange County Employees Retirement (1993) 6 Cal.4th 829, 832.

%71 Opinions Attorney General of California 332,339 (1988).
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agencies, the school districts.”’ In City of Santa Clara v. Santa Clara Unified School District,
the court found that “the selection of a school site by a school district involves an exercise of

legislative and discretionary action and may not be challenged as to its wisdom, expediency or
reasonableness. ...

Additionally, there are no statutes that direct school districts where to place schools. Former
Education Code sections 37000 through 37008 did relate to the specific location of schools, but
were repealed by Statutes 1989, chapter 1256. Currently, the only section that pertains to state
agency involvement in school site selection is section 17521, However, section 17521 only
requires that the CDE create standards for use by school districts in the selection of school sites
and allows school districts to request advice on the acquisition of a proposed site.

Therefore, based both on statutes and case law, the decision to acquire land on which to site a
school and the decision as to which land to acquire are both decisions that are made at the
discretion of the school district. If a district’s decision is discretionary, no state-mandated costs
will be found.

In City of Merced v. State of Calrj"ornia,49 the court determined that the city’s decision to exercise
eminent domain was discretionary. The court found that no state reimbursement was required
for loss of goodwill to businesses over which eminent domain was exercised, the court reasoned
as follows:

We agree that the Legislature intended for payment of goodwill to be
discretionary. The above authorities reveal that whether a city or county decides
to exercise eminent domain is, essentially, an option of the city or county rather
than a mandate of the state. The fundamental concept is that the city or county is
not required to exercise eminent domain. ** [Emphasis added.]

In Kern High School District,’" the California Supreme Court found that costs associated with
notices and agendas required by state law were not entitled to reimbursement if the requirements
for notice and agendas were part of a program in which the school district had chosen to
participate. In that case, the California Supreme Court affirmed the reasoning of the City of

" Merced case as follows:

[T]he core point articulated by the court in City of Merced is that activities
undertaken at the option or discretion of a local government entity (that is, actions
undertaken without any legal compulsion or threat of penalty for nonparticipation)
do not trigger a state mandate and hence do not require reimbursement of funds —

47 Town of Atherton v. Superior Court of San Mateo (1958) 159 Cal.App.2d 417, 428.

“8 City of Santa Clara v. Santa Clara Unified School District (1971) 22 Cal.App.3d 152, 161,
footnote 4.

 City of Merced v. State of California (1984) 153 Cal.App.3d 777, 783.
* Ibid.
5! Kern High School District, supra, 30 Cal.4th 727,
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even if the local entity is obligated to incur costs as a result of its discretionary
decision to participate in a particular program or pt‘actice.52

The Supreme Court left undecided whether a reimbursable state mandate “might be found
in circumstances short of legal compulsion—for example, if the state were to impose a
substantial penalty (independent of the program funds at issue) upon any local entity that
declined to participate in a given program.” As explained below, there is no evidence
in the record that school districts are “practically compelled” to acquire agricultural land
to build schools. The test claim statute does not impose a penalty for noncompliance.

Although the Supreme Court declined to extend the City of Merced holding in a recent case,” its
core point stands: there is no state mandate where a local government or school district freely
undertakes activities at its option. The Commission is not free to disregard the clear statement of
the California Supreme Court interpreting mandates law. Thus, pursuant to state law, school
districts remain free to site new schools where they choose. The statutory duties imposed by
section 17215.5 flow from the decision to site a school on land zoned for agricultural use. Based
on the Kern High School Dist. case, since this decision is a local discretionary activity, any
requirements imposed by the state on the local decision do not constitute a reimbursable state
mandate.

Claimant argues that the Commission should find a limited exception to reimburse those districts
that can establish they are practically comnpelled to build a new school site due to overpopulation
or expected additional development and growth within the district and that the only available
option is to acquire agricultural land.

Staff disagrees because claimant does not submit any evidence as to the existence of this
situation. The Commission must base its findings on substantial evidence in the record.”

...[S]ubstantial evidence has been defined in two ways: first, as evidence of
ponderable legal significance ... reasonable in nature, credible, and of solid value
[citation]; and second, as relevant evidence that a reasonable mind might accept
as adequate to support a conclusion. [The finding must be supported by] ...all
relevant evidence in the entire record, considering both the evidence that supports
the administrative decision and the evidence against it, in order to determine
whether or not the agency decision is supported by "substantial evidence.”®

%2 I1d. at page 742.
5 Ibid.

* San Diego Unified School Dist., supra, __ Cal.4th _ [[16 Cal.Rptr.3d 466, 485-486]. The
Court reached its decision on alternative grounds not involving the City of Merced rationale. .

* Topanga Association for a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d 506,
3135; Government Code section 17559, subdivision (b).

%6 Desmond v. County of Contra Costa (1993) 21 Cal.App.4th 330, 335.
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Moreover, the Commission’s regulations require that all factual evidence be supported by either
a signed declaration and/or swomn testimony.’ 0

Since claimant has not submitted evidence describing a situation where a school district meets
the hypothetical criteria claimant suggests, the record does not support a finding of a state-
mandated program. Therefore, staff finds that section 17215.5 does not impose a state-mandated
activity on school districts within the meaning of article XIII B, section 6.

Education Code section 17213.1: This section, enacted in 1999, lays out the additional
requirements’® that school districts must satisfy in order to receive funding from the LeroyF.
Greene School Facilities Act of 1998.% It requires school districts to contract for a Phase I
environmental assessment or if necessary a preliminary endangerment assessment if the school
district wishes to request state funding for the facility. These requirements specifically address
the study of new school sites for natural, previous or potential releases of hazardous or toxic
substances.

When construing a statute, the Commission, like a court, must ascertain the intent of the
Legislature so as to effectuate the purpose of the law.

In determining such intent, a court must look first to the words of the statute
themselves, giving to the language its usual, ordinary import and according
significance, if possible, to every word, phrase and sentence in pursuance of the
legislative purpose [citation]. At the same time, we de not consider statutory
language in isolation [citation]. Instead, we examine the entire substance of the
statute in order to determine the scope and purpose of the provision, construing its
words in context and harmonizing its various parts [citation]. Moreover, we read
every statute with reference to the entire scheme of law of which it is part so that
the whole may be harmonized and retain effectiveness [citations].5

Section 17213.17s first sentence states, “As a condition of receiving state funding....” The plain
meaning of this section is that the requirements in section 17213.1 only apply to school districts
that decide to request funding through the Leroy F. Greene School Facilities Act of 1998, Thus,
the district’s decision to seek funds under this act is discretionary and not mandatory. DOF

37 California Code of Regulations, title 2, sections 1183.03, subdivision (b)(1) and 1187.5,
subdivision (b).

58 Basic requirements for school siting can be found in California Code of Regulations, title 5,
sections 14001-14012 and Education Code section 17251.

59 Section 17072.13 provides that a school district may request up to 50% of the cost of
implementing this section if it chooses to request funding from the State Funding Program (SF_P).
If a school district qualifies as eligible for financial hardship under section 17075. 10 or if the site
meets the environmental hardship criteria in section 17072.13, subdivision (c)(1), then up to
100% of this cost can be requested from the SFP.

0 ¢yate Farm Mutual Automobile Ins. Co. v. Garamendi (2004) 32 Cal.4th 1029, 1043.
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alleges that aPprommately 58% of districts do not apply for funding under the 1998 Leroy
. Greene Act.’®

As stated above, if a district’s decision is discretionary, no state-mandated costs will be found.®

Therefore, the requirements imposed on the conditional funding from the Leroy F. Greene
School Facilities Act of 1998 are not state-mandated activities, so section 17213.1 is not a
reimbursable mandate on school districts within the meaning of article XIII B, sectlon 6 of the
California Constitution.

Conclusion

Staff finds that the test claim statutes, Education Code sections 17215.5 and 17213.1, do not
impose a reimbursable state-mandated program on school districts within the meaning of article
XIII B, section 6 of the California Constitution and Government Code section 17514. This
conclusion is based on the following findings:

1) For Education Code section 17215.5, the specified findings the school district must make
if the proposed school site is on land zoned for agricultural use is not state-mandated
because the decision to build a school, as well as where to locate it, including the

acquisition of agricultural land for a school, is a discretionary decision left to local school
districts by state law.

2) For Education Code section 17213.1, the procedures a school district must follow when it
seeks state funding pursuant to the Leroy Greene School Facilities Act of 1998
(commencing with Ed. Code, § 17070.10) are not state-mandated because the school
. district is not required to request state funding under section 17213.1.

Recommendation

Staff recommends that the Commission adopt this analysis and deny the test claim.

8! DOF comments on test claim 01-TC-03, dated December 5, 2001, page 2.

62 Kern High School District, supra, 30 Cal.4th 727, 742; City of Merced v. State of California,
. supra, 153 Cal App.3d 777, 783.
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BN o S EXHIBIT A
BREi~TWOOD UNION SCHObL DISTRICT
J. DOUGLAS ADAMS. SUPERINTENDENT

255 GUTHRIE (ANE » BRENTWOOD, CA B4513
{510) 834-1168 + FAX (510} 634-8583

msmwoon §SCHOOL GARIN SCHOOL RON NUNN SCHOOL EDNA HILL BCHOOL WILLIAM B. BRISTOW MIDDLE 8sCHoOL
{610} 834-3408 (510) 834-5252 (610) 516-0131 (510) 634-3548 ' (510) 516-8720
Fax (510) £13-0607 Fax (510) 513-06D8 Fax (510} 513-0655 Fax (510) 513-0688 Fax {510) 516-8725 ,

RECFFD

July 22, 1998 | .\  AUG 141998

Paula Higashi, Executive Director ' \/,ESL’“"- e |
Commission on State Mandates -

1300 ¥I= Street, Suite 950 '

Sacramento, CA 95814

Re:  Test Claim of Brentwood Union School District
Chapter 509, Statutes of 1996 (AB 1724)
Education Code Section 39006 98‘ TC~O L‘.

Acqguisition of Agricuitural Land For a School Site
Dear Ms. Higashi:’

‘ . Attached please find the original and seven (7) copies of the test claim of the Brentwood Union |
School District alleging reimbursable costs mandated by the Staté for schools districts and county
offices of education to perform the administrative tasks associated with implementing the
requirements of Chapter 509, Statutes of 1996 (ﬂB"l 724), Education Code Section 39006.
Brentwood Union School District has retained Mandated Cost Systems, Inc. who will be assisting
us in processing this test ¢laim. Mandated Cost Systems Inc.’s representative is Paul C. Minney of
GRARD & VINSON. Should you have any questions or need additional information, please contact
Mr. Minney at (925) 746-7660.

Very truly yours, .

J. Douglas Adams
Superintendent

ce: Steve Smith, Mandated Cost Systems, Inc.
| Diana Halpenny, Chair, Education Mandated Cost Network Executive Committee
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" Paul C. Minney, Esg. '
. GIRARD & VINSON

1676 North California Blvd., Suite 450

Walnut Creek, CA 94596

Telephone: (925) 746-7660

Pax: (925) 935-7995

Attorney for Mandated Cost Systems, Inc., and
Test Claimant Representative
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L STATE’:MF;‘,NT' OF THE CLAIM
This test claim alleges State mandated reimbursable costs for school districts' to hﬁplemeiﬁ
the requirements-of Chapter 509, Statutes of 1996 (AB 1’?24) when acquiring agricultura} 1and for -
a school site. Chapter 509, Statutes of 1996 added Education Code §39006 which requires the
governing board of a school disttict which is acquiring real propert"y designated as agricultural land |
for a school site to make 'cértain findings prior to commerncing acquisition of the property.

1. SCURCE QF THE MANDATED COSTS

The mandates described in this test claim are contamed m Chapter 509, Statutes of 1996,%
which added §39006 to the Bducation Code.

0. ACTIVITIES RBQUIRED BY STATE PRIOR TO JANUARY 1, 1975

This section contains a summary of the law, pertﬁighg -to thé mandated activities claimed
herein, as of Decémbe‘r 31, 197 4,

The statutory scheme in existence in 1974 provided that prior to firial ;site selection, school
district governing boards were fcquired to investigate quspgct;h’te school sites to ensure that site
selection was determined by an evaluation of all f;acto'rs affecting the public interest and not Limited
to selection on the basis.of raw land cost only.

.The Education Code requmd that site investigation include geological and soil engmeenng
studies-as needed to prov1de m assessment of the site'and potential for earthquake damage The site .
myesugatmn was to be cond_ucted by comp:tqnt personnel.  The geologicdl and soil engmeermg
studies were required to be of such nature as to preclude siting a school in any location wﬁere the

geological characteristics were such that the construction effort required to make the site safe for

“School district” means any school district, community college district, or cmmty su;:ennte.ndent of

. ' schools, (See Government Code §17519),

A true and correct copy of Chapter 509, Stamtes of 1996 is attached hereto, marked as Bxhibit “A”
and fully incarparated by reference herem
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occupancy would be economically unfeasible. The site evaluation was also required to include the
location of the site with respect to population, transportation, water supply, waste disposal facilities,
utilities, traffic hazards, surface drainage conditions, and other factors that would affect the operating
césts, as well as the initial costs, of the total project. |

The statutes further required that no school building V"V_RS to be constructed or situated-on the -
trace of an active geological fault. An active geological fault is whcré surffl;ice ruptures can be
reasonably expected to oceur within the life of the building.

The statutes also required that similar geological and soil engineering investigations were to
be made as deemed necessary by the Department of General Services for the construction of any

school building. A study did not need to be made if the site or sites were the subject of an adequate

prior study.

A copy of the investigation report conducted pursuant to these sections was required to be

submitted to the Department of General Services and the Department of Education.

IV. HISTORY OF REQUIRED ACTIVITIES FROM JANUARY 1, 1975 TO
DATE OF MANDATE CLATMED HEREIN

The following is A chronology of the statutory authority affecting school site land acquisition

from January 1, 1975 to present:

Exhibit Year Title Notes
«g» | 1976 | Stats. 1976, c. 557, §1 ®  Amendment to Statute
: Education Code §15002.1°

2 A true and correct copy of Stats. 1976, ¢. 557, §1, Education Code §15002.1 is attached hereto,
marked as Exhibit “B” and fully incorporated by reference herein.
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. Exhibit | Year Tide | Notes

“B” 1976 | Stats. 1976, c. 557, §1 e Added language stating that where any
(Con’t) Education Code §15002.1 school site located within the
' (Con’t) boundaries of a “special studies zone”

or “within an area designated as
geologically hazardous in the seismic
safety element of local general plag,..”
the school district is required to
conduct an mvestigation which shall
_ include “such geological and soil
engineering studies by competent
persomme] as.are needed to provide an
assessment of the nature of the gite and
potential for earthqueke of other
geological hazard damage.”
L Amendment relocated within the |
: statute the language: “No such studies
need be made if the site or sites under
construction have been the subject of
, . - adequate prior studies.”
L o Statute now defines a “special study :
. : . : " zone” as one which is shown on any
map, or maps, compiled by the State
Geologist pursuant to the provisions of
the Public Resources Code Chapter 7.5
(commencing with §2621).
° Statute changed thie recipient of the.|
' investigation reports.  Only the
Department of Bducation is required to
receive a report.
. Deleted language regarding that no
. school building may be constructed or |
situated on the trace of an active
geological fault. Statute also deleted
. definition of “active geological fault.”
Language moved to Bducation Code
§15002.2.
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Exhibit

Year

_Title

Notes

uBsi
(Con't)

1976

| stats. 1976, <. 557, §1

Bducation Code §15002.1
(Con'’t)

Deleted language regarding “siroilar
geological and soil engineering
investigations” that are deemed
necessary by the Department of
General Services for the construction
of any school building, or if the
estimated costs exceeds ten thousand
($10,000) dollars. Language moved to
Education Code §15002.2.

f “C’ »

1976

Stats, 1976, c. 1010, §2

‘Bducation Code §39002*

Renumbered statute to Bducation Code
§39002.

Statute reverted to 1972 version.
Operative date is April 30, 1977, the
same operative date as Stats, 1977 C.
36, §141. :

(‘D”

1 1977

Stats: 1977, c. 36, §141
Education Code §39002°

Statute the same as Stats, 1976, c. 557,
§1 above.

Stats. 1976, c. 557, §1 is urgency
legisiation which amended a large
portion of Education statutes. Section
39002 is mcluded m c¢. 557. The
change was operative on April 30,

- 1977, the same date as Stats. 1976, c.

1010, §2 which is listed above.

“E“

1984

Stats. 1984, c., 1009, §1
Bducation Code §'_’.’90025

Amendment to statute.

Changed reference of local general
plan  from Government Code
§65302(f) to Government Code
§65302(g).

A true and correct copy of Stats. 1976, c. 1010, §2, Educa.non Code §39002 is attached hereto,
marked as Bxhibit “C" and incorporated fully by reference herein.

A true and carrect copy of Stats. 1977, c. 36, §141, Education Code §39002 is attached bereto,
markad as Exhibit “D” and incorperated fully by reference herein.

A true and correct copy of Stats. 1984, c. 1009, §1, Bducation Code §39002 is attached hereto,
marked as Bxhibit “E" and incarporated fully by reference herein.
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Exhibit | Year | .. Title Notes
3l 1994 | Stats. 1§94, c. 840, §10 . Deleted language that a copy of the

[AB 3562) investigation report is required to be
Bducation Code §390027 submittéd to the State Department of
Education. -

®  AB 3562 is a bill that deleted certain
' feports, certifications and submittals |
made by certain state agencies and

local educational entities. A
“G» | 1998 |Stats1996,c.27783  |® Renumbered statute from §39002 to
[SB 1562] _ Bducation Code §17212 without auny
Education Code §172128 substantive changes.

V. DESCRIPTION OF REQUIRED AC’ITVITIES IMMEDIATELY
' PRIOR TO NEWLY MANDATED ACTTVITIES

On December 31, 1996 (the day immediately prior to the effective date of Chapter 509,

statutes of 1996), school districts acquiring agricaltural land for a school site ﬁvere required to do the -

1

. following: ' N

A, Bvahiate Land At Public Heaning Pur suant Ta State Department of Education
Standards

Pnor to commencmg the acqmsmon of real property for a new school s1te or an
addmon, a school district governmg board was requlred to evaluate the property at a pubhc hsanng
. according to the standards set forth by the State Department of Bducation.® Those standards are set

forth in Title 5 of the California Administrative Code §14010,1

A true and carrect copy of Stats. 1994, c, 840, §10, [AB 3562}, Rducation Code §35002 is attached
hereto, marked as Bxhibit “F” and mcurpnrated fully by refm'ence he:em

A true and correct copy of Stats. 1996, c. 277 §3 [SB 1562], Educahon Code §17212 is attacﬁéd
hereto, marked as Exhibit “G" and incc:rpmated fully by reference herein.

A true and correct capy of Education Code §39001 is attached hercto marked as Exhibit ‘“H” and
. incorporated fully by reference herein.

1o A true and correct copy of §14010 of the Califarnia Administrative Code i attached hereto, marked
a5 Exhibit “T” and incarporated fully by reference herein.
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" B. Notice to Plannj:'ng Commission
* Under Public Resources Code §21151.2, pﬁor to acquiring title to reai property, the
school district governing board was required to give written notice of the proposed acqu:;Lsition to the
plannjng commission having jurisdiction. The planning pommission was then required to conduct
an investigation of the proposed site and within thirty (30) days after receipt of the notice, the
commission was required to submit to the governing board a written repoﬁ of the investigation and
its.recommcndations regarding the acquisition of title. (Public Resources Code §2>1 151.2).

The school disﬁ:i.ct governiﬁg board could not at:qui're title to the property until the
report was received. If the report did not favor acquisition éf title, the governing bo ardv could not
acquire title to the property until 30 days after the commission’s report was received. (Public
Re;sonrées Code §21151.2).

C. Site inﬁsﬁgation

As of December 31, 1996, Bducation Code §39002 provided that prior to final site
selection, | school district governing boards were required to have prospective séhool ‘sites
investigated by competent personnel to ensure that the final _site selection was dctermiﬁed by an
evaluation of all fac-tors affectiﬁg the public imeréét and was not limited to selection on the basis of
raw land cost only. (Education Code §39002).

If the prospective site was located within the boundaries of any special studies zone
or within an area designated as geologica]lj hazardous in the safety element of the local genefal plan,
then Education Code §39002 required the investigation to include geological'and soil engineering

stu&iea by competent personnel to assess the nature of the site and potential for earthquake or other
geological hazard dal:'nage.' (Bducation Code §39002).

| If the school district was required to conduct geological and soil engineering studies,
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the studies were required to bé of such nature as to prectude siting a school in any location where -
the geological characteristics were such that the construction effort required to make the site safe
for occupency would be economic'ally unfeasible. (Bducation Code §39002).

The site evalaation was also required to include the location of the site with respect
to population, iransportation, water supply, waste disposal facilities, utilities, n'afﬁc hazards, surface
drainage conditions, and othér factors that 'would affect the opérating costs, as well as the nitial
costs, of the total project. (Education Code §3%002).

. D. Geological and Soil Engineering Study

The Department of General Services may also have required a school district to
‘conduct geological and soil engineering studies for i)roperty located éutside a special studies zone,
(Educ’aﬁoﬁ Code §39002.5). ‘However, no such study wes required if the site hiad been the subject
. of an adequate prior study. ‘(Education Code.§39002.5).

E. Submit Geological and Soil Bngineering Study

‘Copies of any geological and soil engiueering investigation report were required to
be submitted to the Department of General Services and the Department of Bducation. (Bducation

Code §39002.5).

F, Environmental Imnachééoft

A school dlsmct was required to prepare and consider an éhviroﬁmental impact report
(*EBIR”) before aﬁy project was approved or disapproved. (fub]ic Resotirces 'Cocie §21151.8' and -
Education Code §39003). A school district could not approve an environmental impaqt report or
negative declaration for any project involving the purchase of a schoolsite (or the construction of a
new elemeéntary or secondary school) by a school district ﬁnlesS‘ gll of the foﬂowing occurred:

. 1. The environmental impact reéport or negatzve' declaration included
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information needed to determine if the property proposed to be purchased, or

to be constructed upon, was any of the following:

A

Current/Former Hazardous Waste Disposal Site: The site of a current
or former hazardous waste disposal site or solid waste disposal site
and, 1f 50, whether the wast-e,s had- been removed.

Hazardous Substance Release Site: A héza:dous substance release
site identified by the State Department of Health Services m a list
adopted pursuant to §25356 for removal or remedial action pursuant
to Chapter 6.8 (commencing with §25_30d) of Division 20 of the
Health and'Safety' Code.

Site With Pipelines Carrying Hazardous Materisls: A site which
contained one or more pipelines, situated underground or
aboveground, which carried hazardou-s substances, acutely hazardous
materials, or hazardous wastes, unless the pipeline was a natural gas

line used only to supply natural gas to that school or neighborhood.

2. Identification of Nejgl_lboring Hazardous Sites: The school district preparing

the environmental impact report or negative declaration has notified m

writing and consulted with the administering agency, in which the proposed

schoolsite was located, and with any air pollution.control district or air

quality management district having jurisdiction in the area, to identify

facilities within one-fourth of a mile of the proposed schoolsite which might

reasonably be anticipated to emit hazardous ernissions or handle hazardous

or acutely hazardous materials, substances, or waste. The notification by the
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lead agency was required to include a list of the locations for which
mmformation is sought. -

3. School District Governing Béard Written Findings: The governing board of

the school district makes ope of the following written findings:

a. Consultation identified no such facilities specified in parégraph (2),
above. |

b. The facilities specified in paragraph (2), above, exist, but one of the
following conditions applied:

i, The- health -risk's from the fa'ciﬁties do. not and will not
constitute an actual or potential endangerment of public
health to persons who would attend or be employed at the

. proposed school.

' ii. Corrective measures requifed under an existing order by
another agency having jurisdiction over the facilities will,
before the school is 6ecupied, result i the mitigation of all
chronic or accidental hazardous air emissions to levels that do
not constitute an actual or patential endangefment of public
health to pcfsons who would attend or be employed at the
proposed school. |

c. I the governing board makes such a finding, it was required to also

make a subsequent findihg, prior to 6ccﬁpancy of the school, .that the
emissions have been mitigated.

. ' "4, Each administering agency, air poilﬁtion control district, or air quality

. 3
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management district receiving written notification from a school district to
identify facilities pursuant to paragféph (2), above, was required to provide
the requested imformation and provide a written résponse to the lead agency
within 30 days of receiving the notification,

5. The envirénmenta] impact report or negative declaration was Tequired to be
conclusively presumed to comply with this section as to the area of
responsibﬂi@ of any agency which did not respond within thirty (30) days.

6. | If a school district carried out the consultation required by paragraph (2), the
environmental fmpact report or the negative declaration was conclusively
presumed to comply, notwithstanding amy failure of the consultation to
";dent.ify an existing facility specified in paragra;;h (2).

G.-  Acquisition of Contig@'us Real ProEertg

Under Bducation Code §39013, the governing board of a school district counld acquire
a site for a school building contiguous to the boundaries of the district and upon the acquisition of
the site, the site would become a part of the district. A school site is considered contiguous even if
the site is separated from the boundaries of the distfict by é.road, street, stream, or'other natural or
artificial barrier or right-of-way. (Bducation Code §39013).

However, under Education Code §-39013, a school district could not acquire a
contiguous site untll the county committee on school district organization of the county or of each
of the couﬁties concerned received the proposal for acquisition of the site, and thc committee
reported its recommendations to the goveming boards of the districts and each county superintendent
of schools concerned. The report of the county committee was required to be made within sixty (60)

days from the time the propdsal for acquisition of the site was submitted to it. (Bducation Code

TrST CLAM REGARDING ACQUISITION OF AGRICULT\LIR.AI.1 14 P' GE100r 19
LAND FOR A SCHOOL SITE .




§39013). |
" H Acouition of Property Near An Airport
‘ Under Bducation Code §17215, school district governing boards were required to
follov-v additional procedures prior to the purchase of property located within two miles of an ajrport.
The governing board of each schoo!l district was required to give the Department of
- Trausportation written notice of the propdsed acquisition. The board was also required to subrmit
aﬁy information required by the Department of Transportation if the proposed site was within two
miles, measured by air line, of an airport runway or a potential r'um'nay.
'The Department of Trausportation was required to iﬁvestigate the proposed site.
Within thirty (30) working days after receipt of the notice, the Department was required to submit
to the governing board a written report and its 'recounnenciations' concerning acquisition of the site.
. As part of the investigation, the Department of Transportation V;ifaS required to give notice to the
owner and operator of the airport who would be granted the opportunity to comment upon the
‘proposed schoolsite,
The governing board c‘ould not acquire title to the property until the report of the
Department of Transportation. wag réceive;d If the report did not favor the acquisition of the property
~ for a schoolsite or an addition to a present schoolsite, the governing board could not acquire title to
the property uatil thirty (30) days after the departments report wes 'rBCei;r‘ed and until the
department's report has been read at a public hearing duly called after 10 days notice published once
in a newspaper of general circulation within the school district or, if there was no newspaper of
genéral circulation within the school district, in a DEWSpaper of general circulation ﬁiﬁbjn the county
in which the property was located.

. If the recommendations of the Department‘ of TransportaﬁOn were not favorable, the
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recommendations could not be overruled without the expréss approval of the State Allocation Board.
 Bducation Code §17215 did not apply to sites acquired prior to January 1, 1966, nor
to any additions or extensions to those sites, |

L Public Hearing Regarding Property Acguisition Negatiations

Under »Govcrnmf:nt Code §54956.8, prior to the negotiations to purchase réal
propefty, school d1stnct goveming boards were required to ﬁold an open and public session in which
it identified the real property cor teal properties and the person or persons with whom its negotiator
may neg.otiate. Howew"er, the school district governing board could hold a closed session with its
negotiator to grant authority to its neg-otiator regariiing price and terms of payment for the purchase
of real property. (Government Code §54956.8).

~ V1. DESCRIPTION OF NEWLY MANDATED ACTIVITIES

A. School Districts Newly Mandated Activities

Chapter 509, Statutes of 1996 (which added §39006 to the Bducation Code and took

eﬂ’eét on Jamary 1, 1997) results in school districts incurring costs mandated by the State as defined

-in Govcrnﬁzent Code §17514," by creating new state mandated dﬁties relating to the uniquely
governmental fimction of providing public education to children. The statute applies only to public -

schools and does not apply. generally to all residents and entities in the State.

" The new duties mandated by the State upon school districts by Chapter 509, Statutes ‘

u Government Code §17514 states:

“Costs mandated by the State’ means any increased costs which a local

agency or school district is required to incur after July 1, 1980, as aresult.
of eny statute enacted on or after January 1, 1975, or any executive order

implementing any statute enacted upon or after January 1, 1975, which
mandates a new program’ or higher level of service of any existing
program within the meaning of Section 6 of Article XIUB of the
California Constitution.” ’ '
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of 1996 (Rducation Code §39006) which require state refmbursement are as follows:

1.

Develop and adc-pf policies and procedures in accordance with Bducation

Code §39006 for the acquisition of real property for a school site.

Train school district personnel regarding the requirements ovf acquiring real

prope;rty designated as agricultural land. |

Evaluate the property based upon all factors affecting the public interest, not

limited to selection on the basis of the cost of the land.

Prior to the commencement of purﬁhasing property for any school site:

a. Research ¢ity and/or county general plans to determine if the desired
parcel of 1and is designated in either document for agricultural use;
and

b. - -Research city and/or county zoning requirements to determine if the
desired parcel of land is zoned for agricultural production.

If the lanid sought to be purchased by the school district is designated in a

city, county, or city and county gen_éfai plan for agﬁﬁulhnal use and zoned for

agricultural production: |

a. Notify the city, county, or city aiid county within which the
prospective school site is located. =

b. Cotisult wjth the city, county, or éity and county within which the -
prospective school site is loééted.

Prepare a report for the governing board that will allow the governing board

12

The Legigiative Connsel has determined that Chapta' 309, Statutes of 1996 “imposes additional duties
on the governing boards of school districts” and therefore imposes a state mandated local program.
(See Legislative Counsel’'s Dlgest Chapter 509, Statutes of 1996, altached a8 Ex]:utnt J”}
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to make the following findings:

a.

The school district has notified and consulted with the city, county,
or city and county within which the prospective school site is to be
located.

The fmal site selection has been evaluated by the governing board of
the school district ba_éed on alt fac_:tors affecting the public interest and
not limited to selection on the basis of the cost of the land.

The school district will attempt to minimize any public health and
safety issues remﬂtmg from the ne_ighboﬁng agricultural uses that may

affect the pupﬁs and employees at the school site.

7. Conduct a meeting of the governing board go that the governing board may

make the findings required by Education Code §39006 (i.e., Chapter 509,

Statutes of 1996).

8. Prepare and draft a board resolution with the following findings:

a.

The school distn'ct.has notified and consulted with the city, county,
or city and county within which the prospective school site is to be
located.

The final site selection has been evaluated by the governing board of
the school district based on all factors affecting the public mterest and |
ﬁot limited to selection on the basis of the cost of the land.

The schoo! district will attempt to minimize any public health and

safety issues resulting from the neighboring agricultural uses that may

. affect the pupils and employees at the school site.
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VII. CONSTITUTIONAL PROVISIONS, FEDERAI REQUIREMENTS
AND COURT DECISIONS AFFECTING THE MANDATED ACTIVITIES

There are neither state nor federal constitutional provisions which impact the mandates which
are the subject of this test claim. There are no state or federal statutes or executive orders which
materially impact the mandated activities which are subject to this test claim. There are no court
decisions which impact the mandated activities which are the subject of this test claim. In addition,

none of the Government Code §17556" statutory exemptions to a finding of costs mandated by the

13 Government Code §17556 states, in pertinent part:

“The commission shall not find costs mendated by the state, as defined in
Section 7514, in any claim submitted by a Iocal agency or school district,
if, after a hearing, the commission finds that;

{a) The claim is submitted by a local agency or schoo! district which
requested legislative authority for that local agency or school
district to implernent the program specified int he statute, and

. that statute imposes costs upen that local agency or school
district requesting the legislative autherity. A resolution from
the governing body or a letter from a delegated representative of
the governing body of a lacal agency ar school district which

. requests authorization for that Jocal agency ar schoo! district to
implement a given program shall constitute a request within the
meaning of this paragraph.

fb) The statute or executive order affirmed for the state that which
had been declared existing law or regulation by action of the
courts,

(© The statute or executive order implemented a federal law or
regulation and resulted in costs mandated by the federal
government, unless the statute or executive order mandates costs
which exceed the mandate in that federal law or regulation.

(d) The local agency or school district has the authority to levy
_ service charges, fees, ar assessmoents sufficient to pay for the
mandated program Or increased level of service,

(e) The statute or executive arder provides for offsetting savings to
local agencies or school districts which result in no net costs to
the local agencies or school districts, or includes additicnal
revenue that was specifically intended to fund the costs of the
state mandate in an amount sufficient to fund the cost of the state
mandate.

) The statute or executive order imposed duties which were
expressly included in a ballot measure approved by the voters in
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State apply to these statutes. To the extent that school districts may have previously performed -
functions similar to those mandated by Chai)ter' 509, Statutes of 1996‘,- such efforts did not establish
8 pre-existing duty that would elleviate the State of its constitutional requirement to reimburse school
districts when these activities became mandated.**
VI ESTIMATED COSTS RESULTING FROM THE MANDATE
A, School Districts

It is estimated that the Claimant, Brentwood Union School District, will incur more that
$1,600 in personal services, contracted services, training, supp]tes, (and ctther direct and indirect
costs) in meeting the requirements mm:tdated by Chapter 509, Statutes of 1996 as further set forth
in the ﬁeclarations of Wﬂllam B. Bristow and Denise Wat{eﬁeld attached hereto and fully
incorporated by reference herem.

X. APPROPR_IATIONS

No finds are appropnated by the statutes for feimbursement of these new costs mandated by

the State and there is no other provision of law for recovery of costs for any other services.
XI. CLAIM REQUIREMENTS

The following elements of this claim are provided pursutmt to Section 1183, Title 2, California Code

of Regulations:

a gtatewide election.

(g) The statute créated a new crime ar infraction, eliminated a crime
or infraction, or changed the penalty for a crime or infraction,
but cnly for that portion of the statute relatmg directly to the
enfcrcemmt of the crime or infraction.”

14 Government Code §17565 states as foHOWS'

“Ifa local agency or schoal district, at its option, has been incurring costs
which are subsequently mandated by [he state, the state shall reimburse
the local agency or school district for those costs incurred after the
operative date of the mandate *
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EXHIBITS

Bxhibit “A”

DESCRIPTION

Chapter 509, Statutes of 1996
BExhibit “B” - Stats. 1976, c. 557, §1
Bducation Code §15002.1
Exhibit “C” Stats. 1976, ¢. 1010, §2
' Education Code §39002 -
Exhibit “D" Stats. 1977, c. 36, §141
Bducation Code §39002
Exhibit “B” Stats. 1984, c. 1009, §1
Education Code §39002
Bxhibit “F* Stats. 1994, c. 840, §10 [AB 3562]
- Bducation Code §39002
Exhibit “G” Stats. 1996, ¢. 277 §3 [SB 1562]
decation Code §17212
Bxhibit “H” . Bducation Code §39001
Exhibit “T” California Admunistrative que §14010
Exhibit 3 Legislative Counsel’s Digest, Chapter 509,
Statute of 1996
Exhibit “K” Declaration of William B..- Rristow of Brentwood
. Union School District in Support of Test Claim
Exhibit “L” Declaration of Denise Wakefield of Brentwood Union

Scheol District in Support of Test Claim
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XI. CERTIFICATION

I-certify by my signature below that the statements in this document are true and correct of

my own knowledge, and as to all other matters, I believe them to be true and corrected based upon

mformation and behcf

Executed on / 7//7 g/ 1998 at Walnut Creek, California, by:

GIRARD & VINSON

.

- “PaLZ. Minney, Esa/
Counsel for Claimarnt BRENTWOQOD
UNION SCHOOL DISTRICT on Behalf of

Representative Organization MANDATED
COST SYSTEMS, INC.
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AUTHORIZATION TO ACT AS REFRESENTATIVE
. FOR BRENTWOOD UNION SCHOOL DISTRICT'S TEST CLAIM

ACQUISITION OF AGRICULTURAL LAND FOR A SCHOOL SITB
CSM NO.: '

I, J. Douglas Adams, Superintendent of Brentwood Union School District, hereby authorize
Paul C. Minney of the Law Office of GIRARD & VINSON to act as the representative and sole contact
of Brentwood Union School District in the above-referenced test claim. All correspondence and

comumunications regarding this test claim should be forwarded to:

Paul C. Minney, Bsq.
GIRARD & VINSON |
1676 North California Blvd., Suite 450
Walnut Creek, CA 94596
Telephone: {(510) 746-7660
Fax: (510) 935-7995

Dated: {%g% ) [‘?'?aV I\f @U‘:&z&) Gbéh—'
_ UGLA.?ADAMS Superintendent
Brentwood Union School District

C\gandvBumes\irp\ag lend #2 tegl daimwpdluly 22, 1998 (9:06AM)
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Ch. 509' : ; .- STATUTES OF 1996

{1) Under existing law, prier to commencing the acquisition of real property for a new
schoolsite, the govermng board of a school distriet is required to evaluate the property at a
public hearing: using the site selection standarda established by the State Depart;ment of
Education.

This bill would provide that pnor ta commencmg the acquigition’ of real pruperty for a new
schuols:te in an ared desipnated in a city, county, or city and county general plan for
gricultural use and zoned for agricultural production, the governing board of the school
chstnct shall make certain findings, including a finding that the achool district will atiempt to
minimize any public health and safety issues resulting from the agricultural uses that may
affect the puplls and employees at the schoolsita. -

By imposing additional duties on the gmrammg beards of school dwmcts the bill would
impose a state-mandated local program,

(2) The California Constitution requires the state fo 1eunburse local agencies and school
distriets for eeitain costs mandated by the state. Statutory provisions establish procedures
for making that reimbursement, including the creation of a Btate Mandates Claims Fund to
pay the costs of mandaies that do not excaed $1000 000 st.atemde and uther procedures for
claims whose statewide costs exceed $1,000,000.

This bill would provide that, if the Commission on State Mandates debermmes that the bill
contains costs mandated by the state, rennbursement for those costs shall be made pursuant
to these statutory provisiona.

The people of the Stats of California do enact os follows:

CTION 1. Section 39006 is added to the Education Code, to re.ad

006. (a) Prior to commencing the acquisition of real property for a new schoolaite in an
area designated in a city, county, or city and ownty general plan for agrienltural use and
zoned for agiiciltural production, the governing bnard of a school district shall make all of the
following findings:

{1) The school district has notified and consulted with the city, cuunt.y, or city and county
within which the prospective echoolsite is to be located.

(2) The final site selection has been evaluated-ty the governmg board of the school district
based on all factors affecting the public interest end not limited to selection on the basis of
the cost of the land,

(3) The school district will attempt to' minfmize any public heéalth and- safety isaues
resulting from the nelghhonng agricultural uges that may affect the pupils and employees at
the achoolzite,

(b) Subdivision (a) shall not apply to any scho&mte approved by the State Department of
Edication pricr to January 1, 1997,

B8EC. 2. Notwithstanding Section 17610 of the Government Code, if the Commisgion on
State Mandates determines thet this act contains wsts mandated by the state, reimbursement
io local agencies and school districts for these eosts shall be made pmsuant to Part 7
{commencing with Section 17500) of Division 4 of Title 2 of the Government Code. If the
statewide cost of the claim for reimbursement does not exceed one million dollars ($1,000,000),
reimbursement shall be made from the State Mandates Claims Fund;

Notmthstandmg Section 17580 of the Government Code, unless otherwise specified, the
provisions of this act shall become operative on the same date that the act takes effect
pursuant to the California Constitution,
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Ch. .509

receipt of the notice in any case where a petition to declare the minor a dependent child of the
court pursuant to Section 300 was dismissed at or hefore the jurisdictional hearing,

(b) The liability established by this section, when combined with any liability arising under
Sectm ,_9,03 shall not exceed one hundred dollars ($100) for each 24-hour period, beginning
when notice of release was actually received, or beginning 48 hours after notice of release was
actually received in any case where a petition to declare the minor 2 dependent child of the
court pursuant to Section 300 was dismissed at or before the jurisdictional hearing, in which a
notified parent or guardian has failed to make a reasonable effort to take delivery of the
minor; in person or through a responsible relative, in accordance with the reguest and
instructions of the probation officer.

{c) The liability established by this section shall be limited by the ﬁnanma.l ability of the
parents; guardians, or other persons to pay. Any parent, guardian, or other person who is
assessed under this section shall, upon request, be entitled to an evaluation and determination
of ability to pay under the provisions of Section 903.45. Any parent, guardiam, or other

.person who is assessed under this section shall alse be entitled, upon petition, to a hearing

and determination by the juvenile cowrt on the- issues of liability and ability to pay.
SEC. 4. Section 803.3 of the Welfare and Institutions Code is amended to read:

903.3. (a) The father, mother, spouse, or other person liable for the support of a minor
person, the person himself or herself if he or she is an adult, or the estates of those persens
shall, unless indigent, be liable for the cost to the county for any investigation related to the
sealing and for the sealing of any juvenile court or arrest records pursuant to Section 781
pertaining to that person. The Hability of those persons and estates shall be a joint and
several liability. . ’

() In the event a petition-is filed for an order sealing a record, the father, mother, spouse,
or other person liable for the support of a minor, that person if he or she is an adult or the
ostate of Lhat per son, may be required to 1em1hu1~.r= tho county for the actual cont of serviees
rendered, whether or not the petition is granted and the records are sealed or expunged, at a
rate to be determined by the county board of supervisors not to exceed one hundred twenty
doliars ($120). Ability to make this reimbursement shall be determined by the court using
the standards set forth in paragraph (2) of subdivision (g) of Section 987.8 and shall not be a
prerequisite to 4 person ‘s eligibility under this section. The court may order reimbursement
in any case in which the petitioner appears to have the abﬂlty to pay, without undue harclshlp,
all or any portion of the cost for services.

{c) Noththstanchng subdivision (a), the father, mot.he1 gpouse, or other person ligble for
the support. of the niinor, the person himself or herself if he or she is an adult, the estate of
that person, or the estate of the rrunm, shall not be liabie for the costs descnbed in this
section f A petition to declare the minor a dependent child of the court pursuant Lo Sectlon
300 is dismissed at, or before the jurisdictional hearing.

SCHOOLS AND SCHOOL DISTRICTS—AGRICULTURAL
LAND—SCHOOLSITES

CHAPTER 509

AB. No. 1724

AN ACT to add Section 39006 to the Education Cade, relating to scheol facilities.
[Approved by Governor September 14, 1896.],

[Filed with Secretary of State September 16, 1996.)

LEGISLATIVE COUNSEL'S DIGEST -
AB 1724, McPherson. School facilities: areas zoned for agricultural produetion.
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1395 STATUTES OF CALIFORNIA - [ Ch. 555
CHAPTER 555

[

An act to amend Section 35786 of the Food and Agricultural Code,
relating to milk.

(Approved by Governor August 24, 1976. Filed with
Secretary of State August 23, 1976.]

The people of the State of California do enact as follows: !

amended to read: _ ,
35786, Market goat milk may be standardized to a milk fat

i content of not less than 3.0 percent. Market goat milk at the time of
delivery to the consumer shall contain not less than 8.15 percent of
solids not fat.

[ SECTION 1. Section 35786 of the Food and Agricultural Code is
i
[
!

1 ' . CHAPTER 556

v An act to amend Section 41522 of the Food and Agricultural Code,
IR relating to olives.

{Approved by Gevernor August 24, 1976. Filed with
Secretery of State August 25, 1976

SECTION 1. Section 41522 of the Food and Agricultural Cede is
» amended to read:
i 41529. In addition to any other marking or wording on the label,
the label which covers the walls of a container of olives shall bear a
i statement of the net drained weight of the olives contained therein
l and, except for olives which are packed in clear glass, shall show a
1" ’ cut or imprint which represents the approximate size of the fruit.
, :
I

s
1",. K The people of the State of California do enact as follows:

CHAPTER 557

An act to amend Section 15002.1 of, to amend and renumber
Section 15002.2 of, and to add Section 15002.2 to, the Education Code,

relating to school building sites.

[Abproved by Governor August 24, 1976. Filed with
Secretary of State August 25, 1976

The people of the State of California do enact as follows:

03R84 288640 TI2
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SECTION 1. Section 15002.1 of the Education Code is amended
to read: '

15002.1. The governing board of a school district, prior to
acquiring any site on which it proposes to construct any school
building as defined in Section 15452 shall have the site, or sites, under
consideration investigated by competent personnel to ensure that
the final site selection is determined by an evaluation of ell factors
affecting the public interest and is not limited to selection on the
basis of raw land cost only. If the prospective school site is located
within the boundaries of any special studies zone or within an area
designated as geologically hazardous in the seismic safety element of
the locel general plan as provided in subdivision (f) of Section 65302
of the Government Code, the investigation shall include such
geological and soil engineering studies by competent personnel as
are needed to provide an assessment of the nature of the site and
potential for earthquake or other geologic hazard damage.

The geological and soil engineering studies of the site shall be of
such a nature as will preclude siting of a schoal in any location where
the geological and site characteristics are such that the construction
effort required to make the school building safe for occupancy is

onomically unfeasible. No such studies need be made if the site or
q::s under consideration have been the subject of adequate prior

dies. The evaluation shall also include location of the site with
respect to population, transportation, water supply, waste disposal
facilities, utilities, traffic hazards, surface drainage conditions, and
other factors affecting the operating costs, as well as the initial costs,
of the total project. :

For the purposes of this erticle, a special studies zone is defined as
one which is shown on any map, or maps, compiled by the State
Geologist pursuant to the provisions of Chapter 7.5 (commencing
with Section 2621) of Division 2 of the Public Resources Code. A copy
of the report of each investigation conducted pursuant to this section
shall be submitted to the Department of Education.

SEC. 2. Section 15002.2 is added to the Education Code, to read;

15002.2. * Geological and sails engineering studies &s described in -

Section 15002.1 shall be made, within the boundaries of any special
studies zone, for the construction of any school building as defined
in Section 15452 or, if the estimated cost exceeds ten-thousand dollars
{$10,000}, the reconstruction or alteration of or addition to any such
school building for work which alters structural elements. The
Department of General Services may require similar geological and
soils engineering studies for the construction or alteration of any
school building on a site located outside of the boundaries of any
special studies zone. No such studies need be made if the site under
consideration has been the subject of adequate prior studies.

No school building shall be -constructed, reconstructed, or
relocated on the trace of a geological fault along which surface

rupture can reasonably be expected to occur within the life of the
‘al building. _

03884 28815 TS
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A copy of the report of each investigation conducted pursuant to
this section shall be submitted to the Department of General
Services pursuant to Article 4 (commencing with Section 15451) of
Chapter 2 of this division and to the Department of Education. The
cost of geological and soil engineering studies and investigations
conducted pursuant to this section may be lreated as a capital
expenditure.

SEC. 3. Section 15002.2 of the Education Code is amended and
renumbered to read:

15002.3. The reconstruction of any schoo! on all or a portion of a
site which has been used for public school purposes uninterruptedly
since prior to 1890 may be financed through the State School
Building Aid and Earthguake Reconstruction and Replacement
Bond Law of 1972 (Chapter 15.8 (commencing with Section 19946)
of Division 14), if the legal title to such site or a portion thereofis held
either by: (a) a city school district, or (b) a charter city, and a city
school district has obtained or is in the process of cbtaining a lease
of not less than 50 years on such site or portion thereof from the
charter city.

CHAPTER 338

An act to amend Section 31671.0! and Section 31671.6 of the
Government Code, relating to County Employees Retirement Law
of 1837.

[Appraved by Governor August 24, 1976, Filed with
Secretary of State August 23, 1976.)

The people of the State of California do enact as follows:

SECTION 1. Section 23167101 of the Government Code is
amended to read:

31671.01. This section shall apply to any county subject to the
provisions of Section 31676.11, 31676.13, 31676.14, or 31676.15. On

January 1, 1977, every member, who had attained age 65 shall be
retired forthwith. Thereafter, every member shall be retired as of
the Arst day of the calendar month next succeeding that in which he
attains age 65.

This section shall not apply to any officer holding an elective office.

SEC. 2. Section 31671.6 of the Government Code is amended to
read:

31671.6. Inany county subject to the provisions of Section 31676.1,
31676.11, 31676.12, 31676.13, 31676.14, or 31676.15 every officer
holding an elective office shall be retired at the end of the first term
to which he is elected which commences on a date following his 70th
birthday.

04006 28535 779
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Section 41330) of Chapter 3 of Part 24 of this division. In no event,
however, shall the school district receive apportionments in a total
amount in excess of the amount determined pursuant to this article.

37644. Any school district with an average daily attendance of
more than 500 which, prior to July 1, 1979, converts one or more
schools to a continuous school program pursuant to this chapter,
shall, upon the approval of the Superintendent of Public Instruction,
receive from funds appropriated for this purpose, a one-time grant
not to exceed twenty-five thousand dollers ($25,000). School distriets
already operating continuous school programs on effective date of
this section shall be eligible for the grant.

Any school district with an average daily attendance of 500 or less,
which, prior to July 1, 1979, converts one or more schools to a
continuous school program pursuant to this chapter, shall, upon the
approval of the Superintendent of Public Instruction, receive from
funds appropriated for this purpose, a one-time grant not to exceed
five thousand dollars ($5,000).

37645. The Superintendent of Public Instruction may require the
submission of such reports and information as designated by the
Department of Education to properly evaluate all programs
established pursuant to this chapter.

The Superintendentof Public Instruction shall compile and
disserninate evaluation( of the instructional and financial aspects of
these programs.

PART 23. SCHOOL FACILITIES
'CHAPTER 1. ScCHoOL SITES
Article 1. General Provisions

39000. The State Department of Education shall establish
standards for school sites. ' '

39001. The governing board of any schoo! district may, and when
so directed by a vote of the voters within the district shall, purchase
or improve school lands. o

39002. The governing board of a school district, prior to acquiring
any site on which it proposes to construct any school building as
defined in Section 39141 shall have the site, or sites, - under
consideration investigated by competent personnel to ensure that
the final site selection is determined by an evaluation of all factors
affecting the public interest and is not limited to selection on the

basis of raw land cost only. The investigation shall ‘include such

geological and soil engineering studies by competent persopnel as
are needed to provide an assessment of the nature of the site aqd

potential for earthquake damage. Wy

The geological and soil éngineering studies of the s:vt_g_,s.hall be of
such a nature as will preclude siting of a school in any location where
the geological characteristics are such that the construction effort

03100 286615 3%
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required io make the site safe for occupancy is economically

-unfeasibie The evaluation shall also inciude location of the site with

respect tupopulzation, transportation, water supply, waste disposal
facilities, ttilities, traffic hazards, surface drainage conditions, and
other factrs affecting the operating costs, as well as the initial costs,
of the tot project.

No sched building shall be constructed or situated on the trace of
an activegeological fault. For purposes of this section, an active
geologicdfault is defined as one along which surface rupture can be
reasonablyexpected to occur within the life of the building,

Similar geological and soil engineering investigations shall be
made as‘demed necessary by the Department of General Services
for the comiruction of any school building as defined in Section 39141
'or, if the =timated cost exceeds ten thousand dollars ($10,000), the
reconstruMon or alteration of or addition to any such school building

‘for workshich alters structural elements. No such study need be

‘made if tesite or sites under consideration have been the subject
of adequgt prior study.
A copy £the report of each investigation conducted pursuant to

‘this sectim shall be submitted to the Department of General

Services.ad the Department of Education pursuant to Article 3
(commenthg with Section 39140) of Chapter 2 of this part. The cost
of geologinl and scil engineering studies and investigations

-conductedpursuant to this section may be treated as a capital

expenditus=
"38003. e reconstruction of any school on all or a portion of a site
which hasBeen used for public school purposes uninterruptedly

‘since priorfo 1890 may be financed through the State School
‘Building #F and Earthquake Reconstruction and Replacement
‘Bond Law& 1972 (Chapter 19 (commencing with Section 17400) of
sPart 10 ofBvision 1 of Title 1), if the legal fitle to such site or a
“portion thezef is held either by: (a) a city schoo! district, or (b) a
~charter citgand a city school district has obtained or is in the process
- of obtaininga lease of not less than 50 years on such site or portion

‘thereof franthe charter city, , :
35004, b promote the safety of pupils and comprehensive

scomrmunityglanning the governing board of each school district
-before acgriing title to property for a new school site or for an

.addition togpresent school site, shal] give the planning commission
‘having juriffction notice in writing of the proposed acquisition. The
planning comnission shall investigate the proposed site and within
30 days aftemeceipt of the naotice shall submit to the governing board
a written =port of the investization and its recommendations
concerhingEquisition of the site,

"The govesing board shall not acquire title to the property until
the report«fithe planning cornmission has been received. If the
report doesset favor the acquisition of the property for a school site,
or for an addion to a present school site, the governing board of the
school distii# shall not acquire Htle to the property until 30 days
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pupil per week.

Attendance at classes conducted on Saturday or Sunday, or both,
shall be at the election of the pupil er, in the case of a minor pupil,
the parent or guardian of the pupil.

Except as otherwise provided in this code, any class which is
offered on a Saturday or Sunday shall be one offered during the
regular Monday through Friday school week.

The voluntary attendance of pupils in approved programs for
mentally gifted minors, as defined in Section 52200, in special
educational acitivities conducted on Saturday or Sunday shall not be
included in the computation of the average daily attendance of the
district. .

SEC. 141. Section 39002 of the Education Code as enacted by
Chapter 1010 of the Statutes of 1976 is amended to read:

39002. The governing board of a school district, prior to acquiring
any site on which it proposes to construct any school building as
defined in Section 39141 shall have the site, or sites, under
consideration investigated by competent personnel to ensure that
the final site selection is determined by an evaluation of all factors
affecting the public interest end is not limited to selection on the
basis of raw land cost only. If the prospective school site is located
within the boundaries of any special studies zone or within an area
designated as geologically hazardous in the seismic safety element of
the local general plan as provided in subdivision (£} of Section 65302
of the Government Code, the investigation shall include such
geological and soil engineering studies by competent personnel as
are needed to provide an assessment of the nature of the site and
potential for earthquake or other geologic hazard damage.

The geological and soil engineering studies of the site shall be of
such a nature as will preclude siting of a school in any location where
the geological and site characteristics are such that the construction
effort required to make the school building safe for odcupancy is
economically unfeasible. No such studies need be made if the site or
sites under consideration have been the subject of adequate prior
studies. The evaluaton shall also include location of the site with
respect to population, transportation, water supply, waste disposal
facilities, utilities, traffic hazards, surface drainage conditions, and
other factors affecting the operating costs, as well as the initial costs,
of the total project. )

For the piirpases of this drticle, a special studies zone is defined as’
one which is shown 6n_any map, or thaps, compiled by.thé State
Geologist pursuant to the provisiois of ‘Chapter 7.5 {commencing
with Section 2621) of Divisiori 2 of the Public Resources Code. A copy
of the report of each investigition conducted pursuant to this:section
shall be submitted to the Department of Education, - *."% -

SEC. 142. Section 39140 of the Education Code as enacted by
Chapter 1010 of the Statutes of 1976 is amended to read:

39140. The Depa.tment of General Services under the police
power of the state shall supervise the design and construction of any

Ch. 36] §1
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CHAPTER 1009

An act to amend Sections 38002 and 81003 of the Education Code,
to amend Sectons 27720, 51115, 65300, 85301, 65302, 65302.3, 63400,
65403, 65583, 65587, 65854, 63856, 65858, §3867, 65901, 66451.3, 66477,
66479, 656484, and 66484.5 of, to add Sections 63010, 65300.9, 65303, and
65903 to, to add Chapter 2.7 (commencing with Section 63090) to
Division 1 of Title 7, and to add Article 6 {commencing with Section
65350) and Article 8 {commencing with Section 65450) to Chapter
3 of Division 1 of Title 7 of, to repeal Sections 65302.2, 65302.4, 65302.5,
65302.6, 65302.7, 65303, 65304, 65303, 65306, 65801, 65854.5, 65503,
66451 4, and 86451 5 of, to repeal Article 6 (commencing with Section
65350), Article 7.5 {commencing with Section 65420), Article 8
{commencing with Section 65450), Article 9 {commencing with
SecHon 63500), and Article 10 {commencing with Section 65550) of
Chapter 3 of Division 1 of Title 7 of, and to repeal Chapter 5
(commencing with Section 86100) of Division 1 of Title 7 of, the
Government Code, to amend Sections 56032 and 56037 of the Health
and Safety Code, and to amend Sections 21080.7, 21080.10, 30108.55,
and 30500 of the Public Resources Code, relating to planning.

{Approved by Governor September 11, 1984, Filed with
Secretary of State September 11, 1884}

The people of the State of California do enact as follows:

SECTICN 1. Section 35002 of the Education Code is amended to
read:

39002. The governing board of a school district, prior to acquiring
any site on which it proposes to construct any school building as
defined in Section 39141 shall have the site, or sites, under
consideration investigated by competent personnel to ensure that
the final site selection is determined by an evaluation of all factors
affecting the public interest and is not limited to selection on the
basis of raw land cost only. If the prospective school site is located
within the boundaries of any special studies zone or within an area
designated as geologically hazardous in the safety element of the
local general plan as provided in subdivision (g) of Section 63302 of
the Governmment Code, the investigation shall include any geological
and soil engineering studies by competent personnel needed to
provide an assessment of the nature of the site and potential for
earthquake or other geclogic hazard damage.

The geological and soil engineering studies of the site shall be of
such a nature as will preclude siting of a school in any location where
the geological and site characteristics are such that the construction
effort required to make the school building safe for occupancy is
economically unfeasible. No studies are required to be made if the
site or sites under consideration have been the subject of adequate
prior studies. The evaluation shall also include location of the site
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with respect to population, transportation, water supply, waste
disposal facilities, utilities, traffic hazards, surface drainage
conditions, and ¢ther factors affecting the operating costs, as well as
the inital costs, of the total project, '

For‘the purposes of this article, a special studies zone is an area
which is identified as a special studies zone ori any map, or maps,
compiled by the State Géologist - pursuant to Chapter 7.5
(commencing with Section 2621) of Division 2 of the Public
Resources Code. A copy of the report of each investigdtion
conducted pursuant to this section shall be submittéd to the State
Departrnent of Education. - i
SSIC. 1.1. Section 81033 of the Education Code is amended to
read: '

81033. The governing board of a comriunity college district,
prior to.acguiring any site on which it proposes to construct any
school building as defined in Section 81131 shall have the site, or sites,
under consideraton investigated by competent personnel to ensure
that the final site selection is determined by an evaliation of all
factors affecting the public interest and is not limited to selection on
the basis of raw land cost only. If the prospective college site is
located within the boundaries of any special studies zone or within
an area designated as geologically hazardous in the safety element of
the local general plan‘as provided in subdivision (g} of Section 65302
of the Government Code, the investigation shall include any
geological and soil engineering studies by competent personnel
needed to provide an assessment of the nature of the site and
potential for earthquake or other geological hazard damage.

The geological and soil engineering studies of the site shall be.of -
such a nature as will preclude siting of a college in any location where
the geological and site characteristics are such that the construction
effort required to make the school building safe for occupancy is
econornically unfeasible. No studies are required: to be made if the
site or sités under consideration have been the subject of adequate
prior studies. The evaluation shall also include location of the site
with respect to population, transportation, water supply, waste
disposal facilities, utilities, traffic hazards, surface - drainage
conditions, and other factors affecting the operating costs, as well as
the initial costs, of the total project.

For the purposes of this article, a specia! studies zone is an area
which is identified as a special studies zone on any map, or maps,
compiled by the State Geologist pursuant to. Chapter 7.5
(commencing with Section 2621) of Division 2 of the Public
Resources . Code. A copy of the report of each investigation
conducted pursuant to this section shall be submitted te the board:

of governors. ' . . :
SEC..12. Section 27720 of the Government Code is amended to
read: - . o o .
977920. The board of supervisors of any county may establish the -
office of county.hearing officer: The duties of the office are to
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commission chairpersen to the Superintendent of Pub‘h'(.‘:_Inst.ruct.ion, the Governor, and to
appropriate Members of the Legisiature, S,

SEC. 9. Section 35276 of the Education Code is amehdgd to read:

85276, The governing board of any school district shall meet with appropriate loc;a]
government recreation and park authorities to review all possible methods of coordinating
planning, design, and construction of mew school facilities and * * * schoolsites or major

additions to existing school facilities and recreation and park facilities in the community.
® x &k .

SEC. 10. Section 39002 of the Education Code is amended to read:

39002. The governing board of a school distriet, prier to acquiring any site on which it
proposes to construet any school building as defined in Section 39141 shall have the site, or
sites, under consideration investigated by competent personnel to ensure that the final site
selection is determined by an evaluation of all factors affecting the public interest and is not
limited to selection on the basis of raw land cost only. If the prospective * * * schoolsite is -

- located within the boundaries of any speclal studies zone or within en area designated as

geologically hazardous in the safety element of the local general plan as provided in
subdivision (g) of Section 65302 of the Government Code, the investigation shall include any
geological and soil engineering studies by competent personnel needed to provide an
assessment of the nature of the site and potential for earthquake or other geologic hazard
damage, :

The geological and soil engineering studies of the site shall be of such a nature as will
preclude siting of & school in any location where the geclogical and site characteristics are
such that the construction effort required to make the school building safe for oceupancy is
economically unfeasible. No studies ere required to be made if the site or sites under
consideration have been the subject of adequate prior studies. The evaluation shall also
include location of the site with respect to population, transpertation, water supply, wasta
disposal facilities, utilities, traffic hazards, surface drainage conditions, and other factors
affecting the operating costs, as well as the initial costs, of the total project.

For the purposes of this article, a special studies zone is an area which iz identified as a

‘special studies zone on any map, or maps, compiled by the State Geologist pursuant to

Chapter 7.5 (commencing with Section 2621) of Division 2 of the Public Resources Code.
& ¥ %

8EC. 11. Section 41375 of the Educetion Code iz amended to read:

41376. It is the intent and purpose of the Legislature to encourage, by every means
possible, the reduction of class sizes and the ratio of puplls to teachers in all prade levela'in
the public achools, and to urge every effort to this end to be undertaken by the loeal school
administrative anthorities. * * * '

SEC. 12. Section 41380 of the Education Code iz amended to read:

41380, The Covina Valley Unified School District may conduct an experimental kindergar-
ten program pursuant to this seetion, )
- The provisions of Section 46342, of subdivision (a} of Section 45347, and of Sections 1 41378
* * % are not applicable to the experimental kindergarten program which may be conducted
by the Covina Valley Unified School District in three schools which has been approved by the
Superintendent of Public Instruction. . , .

® & W - K

SEC. 18. Section 42127.8 of the Education Code is amended to read:

42121.8. (a) The governing board provided for insubdivision (b) shall establish & unit to
be known as the County Office Fiscal Crisis and Management Assistance Team. The team
shall consist of persons having extensive experience in school district budgetm_g. accounting,
data processing, risk management, food services, pupll transpo::tqtion. Jpurchasing aqd ware-
housing, facilities maintenance and operation, persennel adn}mmtratmn, organization, and
staffing. The Superintendent of Public Instruction mey appoint one employee of the State
Department of Education to serve on the unit. The unit shall be operated under the

150 in enrollzd bill. , )
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17199.2. An action may be commenced uncder Chapter 3 (commencing with Section 860) of
Title 10 of Part 2 of the Code of Civil Procechure to determine the validity of any issuance or
proposed issuance of revenue bonds, the loan of the proceeds thereof, the sale, purchase, or
lease of facilities under this chapter, or the legality and validity of any proceedings previously
taken o1 propesed in a resolution of the authority to be taken for the authorization, issuance,
sale, and delivery of the bonds, for the use of the proceeds thereof, or for the payment of the
principal and interest thereon. '

17199.3. (a) The total amount of revenue bonds which may be issued and outstanding at
any time under this chapter shall not exceed four hundred million dollars ($400,000,000).

{(b) For purposes of subdivision (a), bonds which meet any of the following conditions shall

not be deemed to be outstanding;
(1) Bonds which have been refunded pursuant to Section 17188.

(2) Bonds for which money or securities in amounts necessary to pay or redeem the
principal; interest, o any redemption premium on the bonds have been deposited in trust.

{3) Bonds which have been issued to provide working capital.

SEC. 3. Part 10.5 (commeneing with Section 17211} is added to the Education Code, to
read: :

PART 10,5. SCHOOQL FACILITIES
CHAPTER 1. SCHOOLSITES

Article 1. General Provisions

17211, Priew to enmmencing the acquisition af veal jproperty for n noew schanlsite o an
wddition Lo an existing schuolsite, the governing board of a school district shall evaluale the
property at a public hearing using the site selection standards estoblished by the State
Department of Education pursuant to subdivision (b} of Section 17251, The governing boar
may direct the distriet's advisory committee established pursuant to Section 17338 to evaluate
the property pursuant to those site selection standards and to report its findings to the
governing board at the public hearing.

17212, The governing board of a school district, prior to acguiring any site on which it
proposes to construct any school building as defined in Section 17283 shall have the site, o
sites, under consideration investigated by competent personnel to ensure that the final site
selection is determined by an evaluation of all faetors affecting the public interest and s not
limited to selection on the basis of raw land cost only. If the prospective schoolsite is located
within the boundaries of any special studies zone or within an area designated as geclogically
hazardous in the safety element of the local general plan as provided in subdivision (g) of
Section 65302 of the Government Cade, the investigation shall include any geological and soil
engineering studies by competant personnel needed to provide an assessment of the natwre of
the site and potential for earthquake or other geclogic hazard damage.

The geological and soil engineering studies of the site shall be of such a nature as will
preclude siting of a school in any location where the geological and site characteristics are
such that the construction effort required to make the school building safe for ocenpancy is
econcinically unfeasible. No studies are required to be made if the site or sites under
consideration have been the subject of adequate prior studies. The evaluation shall aiso
inelude location of the site with respect to population, transportation, water supply, waste
disposal facilities, utilities, traffic hazards, swface drainage conditions, and other factors
affecting the operating costs, as well as the initial costs, of the total project. .

For the purposes of this article, a special studies zone is an avea which is identified as a
special studies zone on any map, or maps, compiled by the State Geologist pursuant to
Chapter 7.5 (commencing with Section 2621) of Division 2 of the Public Resources Code.

17212.5. Geological and soil engineering studies as described in Section 17212 shall be
made, within the boundaries of any special studies zone, for the construction of any sehool
building as defined in Section 17283, or if the estimated cost exceeds twenty thousand dollars
($20,000}, for the reconstruction or alteration of or addition to any school building for work

1760 Addillons or changes indicated by underline; delellons by asterisks * * *




EXHIBITH

EDUCATION CODE §39001

143




CA EDUC s 39001 Page 6
West's Ann.Cal.Educ.Code § 39001 ’
WEST'S ANNOTATED CALIFORNIA CODES
EDUCATION CODE
TITLE 2. ELEMENTARY AND SECONDARY EDUCATION
DIVISION 3. LOCAL ADMINISTRATION
PART 23. SCHOOL FACILITIES
CHAPTER 1, SCHOOL SITES -
ARTICLE 1. GENERAL PROVISIONS

Copr. © West Group 1998. All rights reserved.
Current through 1997 portion of 1997-98 Reg. Sess. and 1st Ex, Sess,
§ 39001. Public hearing for evaluation prior to acquisition in accordance with site selection standards
Prior to commencing the acquisition of real property for A new school site or an addition to an existing school site,
the poverning board of a schoal district shall evaluate the property at a public hearing using the site selection
standards estublished by the State Department of Education pursuant to subdivision (b) of Section 39101. The
governing board may direct the district's advisory committes established pursuant to Section 39296 to evaluate the

property pursuant to those site selection standards and to report its findings to the governing board at the public
hearing.

CREDIT(S)
1993 Main Volume
(Added by Stats. 1991, ¢. 846 (A.B.1603), § 12.)
< <PART 23, SCHOOL FACILITIES > »
< <REPEAL> >
< Part 23 is repealed by Stats. 1996, c. 2'77- (5.B.1562), § 6, operative Jan. 1, 1998.>

<For another Past 23, Supplemental Services, added by Stats,1996, c. 277 (8.B.1562), § 5, operative Jan. 1, 1998, -
see Education Code § 38000 et seq. >

REPEAL

<Part 23 is repenled by Stats. 1996, c. 277 (8.B.1562), § 6, operahve Jan. 1, 1998. See Disposition Table
preceding § 39000, > )

West's Ann. Cal. Educ. Code § 39001
CA EDUC § 39001

END OF DOCUMENT
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5 CA ADC s 14010 Page 3
5 CCR s 14010 '
Cal. Admin. Code tit. 5, s 14010

BARCLAYS OFFICIAL CALIFORNIA CODE OF REGULATIONS
_ Title 5. Education’
Division 1. State Department of Education
Chapter 13, Schoot Facilities and Equipment
Subchapter 1. School Housing
Article 2. School Sites

s 14010, Standards for School Site Selection,

All districts shall select a school site that provides safety and that supports learning. The following standards shall
apply: :

() The acreage and enrollment for A new school site shall be consistent with the numbers of acres and enroliment
established on pages 14-20 of the 1966 Edition, "School Site Analysis and Development” published by the California
State Department of Education as last ammended in 1987 and incorporated into this section by reference, in toto, unless
sufficient land iz not available or circumstances exist due to any of the following:

(1} Urban or suburban development results in insufficient available land even after considering the option of eminent
comain.

{2) Sufficient acreage is available but it would not be economically feasible to mitigate geological or environmental
hezards or other site comiplications which pose a threat to the health and/or safety of students and staff.

(3) Sufficient acreage is available but not within the attendance area of the unhoused students or there is an extreme
density of population within a given attendance area requiring & school to serve more students on & single site.
Choosing an alternate site would result in extensive long-term bussing of students that would cause extreme financial
hardship to the district to transport students to the proposed school site.

{4) Geographic barriers, traffic congestion, or other constraints would cause extreme financial hardship for the
district to transport students to the proposed school site.

(b) If a school site s less than the recommended ncreage required in subsection (a) of this section, the district shall
demonstrate how the students will be provided an adequate ecducational program including physical education as

. deseribed in the district's adopted course of study,

(c) The property line of the site even if it is a joint use agreement as described in subsection (0) of this section shall
be at least the following distrnes from the edge of respective power line easements:

(1) 100 feet for 50-133 KV line.

(2) 150 feet for 220-230 KV line.

{3) 350 feet for 500-550 K\;V line.

(d) The site shall be a sufficient distance from a raiiroad track easement, as ascertained by an analysis of the cargo,
spoed, grade, curves, and/or typé of ‘track (mainline or spur) t6 determine that it poses rio parsonf\l injury or property

damnage risk on the school site in the event of a derailment or other disaster,

(e) The sits shall not be adjacent to a toad or freeway that_any - site-related treffic and sound level studies have
determined will have safety problems or sound levels which adversely affect the echicational program.

() The site shail not contain an active earthquake fault or fault trace.
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3] The site is not within sn area of flood or dam flocd inundation unJess the cost of mitigating the flood or

- mundation impact is reasonable.

(h) The site shall not be located near an sbove- ground water or fuel storage tank that can pose a safety hazard as

: datemnned by a risk analysis study.

{i) The site is not subject to moderate to high liqllafnction or landslides.

() The shape of the site shall have s proportionate length to width ratio to accommodats the building layout, parking
and playfields that can be safely supervised and does not exceed the allowed passing time to classes for the district.

{k) The site shall be easily accessible from arterial roads and shall allow mintmum peripheral visibility from the
planned driveways in accordance with the Sight Distance Standards established in the "Highway Design Maoual,”
Table 201.1, published by the Depa.rtment of Transportation, July 1, 1990 edition, and incorporated into this section
by reference, in toto.

(1) The site shall not be on mnjor arterial strests with a heavy traffic pattern as determined by site-related traffic
studies inchuiling those that require student crossings unless mitigation of traffic hazards and a plan for the safe arrival
and departurs of students appropriate to the grade level has been provided by city, county or other public agency in
accordance with the "School Area Pedestrian Safety” manual published by the California Department of
Transportation, 1987 edition, incorpiorated into this section by reference, in-toto. '

(m) Existing or proposed zoning of the surrounding properties shall be compatible with schools in that it would not
pose a potential health or safety risk to students or staff in accordance with Education Code Section 39003 and

Government Code Section 65402 and available studies of traffic surrounding the site.

{n) The site shall be located within the propesed attenclance area to encourage student walking and avoid extensive
bussing unless bussing is used to promote ethuic diversity.

(o) The site shall be selected to promaots joint use of parks, libraries, museums and other public services, the acreage
of which may be inctuded as part of the recommended acreage as stated in subsection (a) of this section.

(p} The site shall be conveniently located for public services including but not fumited to fire protection, police
protection, public transit and trash disposal whenever feasible.

(@) The district shall consider environmental factors of light, wind, noise, aesthetics, and air pollution in its site
selection process.

(r) Easemnents on or adjacent to the site shall not restrict access or building placement,

{s) The cost and complications of the following shall be considered in the site selection process and should not
result in undue delays or unreasonable costs consistent with State Allocation Board standards:

(1) Distance of utilities to the site, availability anc-affordability of bringing utilities to the site,

(2) Site preparation including grading, drainage, demolition, hazardous cleanup, including cleanup of indigenous
material such as serpentine rock, and off-site development of streets, curbs, gutrers and lights.

&) Eminent domain, relocation costs, severance damags, title clearance and legal fees.

{4) Long-term high landscaping or maintenance costs.

(5) Existence of any wildlife habitat that is on a protected or endangered species list maintained by any state or

federal ngency, existence of any wetlands, natural waterways, or areas that may suppert migratory species, or
evidence of any environmentally sensitive vegetation.

Copr. © West 1998 No Claim to Orig. U.8. Govt, Works
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(t) At the request of the governing board of a schoal district, the State Superintendent of Public Instruction may

grant exemptions to any of the standards in this section if the district can demonstrate that mitigation of specific
circumstances cverrides a standard without compromising & safe dnd supportive school environment,

Note:  Authority Gitéd: Section 39101(b), Education Codo, Reference: Sections 39002, 39003, 39101(a),. and

39101(f), Education Code; Section 65402, Government Code; Sections 21372, 22350, 22352, 22358.4, and 22358.5,

Vehicle Code, . : :
History

1. Renumbering of former section 14010 to'se'ciion 14011 and cew section filed 11;12-93; operative 12-13-93
(Register 93, No. 46). For prior history, see Register 77, No. 39.

5 CA ADC s 14010
END OF DOCUMENT
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CA LEGIS 509 (1996) . ’ CA-LEGIS-0L
1996 Cal. Legis. Serv. Ch. 509 (A.B. 1724) (WEST)

CALIFORNIA 1996 LEGISLATIVE SERVICE
1996 Portion of 1995-96 Regular Session
Copr. ® West 1996. All rights reserved.

Additions are indicated by <<+ Text +>>; deletions by
<L~ * * * 3>, Changes in tables are made but not highlighted.

CHAPTER 509
A.B. No. 1724 .
SCHOOLS AND SCHOQL DISTRICTS--AGRICULTURAL LAND--SCHOOLSITES

h. 509

AN ACT to add Secticon 39006 to the Education Code,

relating to school
facilities. :

[Approved by Governor September 14, 1996.)
[Filed with Secretary of State September 16, 1996.)
LEGISLATIVE COUNSEL'S DIGEST ) o

AB 1724, McPherson. School facilities: areas zoned for agricultural
production.

(1) Under existing law, prior to commencing the acquisition of real property
for a new schoolsite, the governing bcard of a school district is required to
evaluate the property at a public hearing using the site selection standards
established by the State Department of Education.

This bill would provide that prior to commencing the acquisition of real
property for a new schoolsite in an area designated in a city, county, or city
and county general plan for agricultural use and zoned for agricultural
production, the governing board of the school district shall make certain
findings, including a finding that the school district will attempt to minimize
any public health and safety issues resulting from the agricultural uses that
may affect the .pupils and employees at the schoolsite.

By imposing additional duties on the governing boards of school districts,
the bill would impose a_state—mandated logal program.

(2) The California Constitution requires the state to reimburse local
agencies and school districts for certain -costs mandatéd by the state: Statutory
provisions establish procedures for making that reimbursement, including the
creation of a State Mandates Claims Fund to pay the costs of mandates that do .
not exceed $1,000,000 statewide and other procedures for claims whose statewide
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gsog
rs exceed $1,000,000.

" This bill would provide that, if the Commission on State Mandates determines
that the bill contains costs mandated by the state, reimbursement for those
costs shall be made pursuant to these statutory provisions.

The people of the State of California do enact as follows:

Ch. 509 § 1
1.

! X .
SECTION Section 39006 is added to the Education Code, to read:

<< CA EDUC § 39006 >>

39006. (a) Prior to commencing the acquisition of real property for a new
schoolsite in an area designated in a city, county, or city and county general
plan for agricultural use and zoned for agricultural production, the governing
board of a school district shall make all of the following findings:

(1) The school district has notified and consulted with the city, county, or
city and county within which the prospective schoolsite is to be located.

(2) The final site selection has been evaluated by the governing board cf the
school district based on all factors affecting the public interest and not
limited to selection on the basis of the cost of the land.

{3) The school district will attempt to minimize any public health and safety -
i s resulting from the neighboring agricultural uses that may affect the
P s and employees at the schoolsite.

{(b) Subdivision (a) shall not apply to any schoolsite approved by the State
Department of Education prior to January 1, 1997.

Ch. 508 , § 2 ‘ :

SEC. 2..Notwithstanding Section 17610 of the Government Code, if the :
Commission on State Mandates determines that this act contains costs mandated by
the state, reimbursement to local agencies and school districts for those costs
shall be made pursuant to Part 7 {commencing with Section 17500} of Division 4
>f Title 2 of the Government Code.  If the statewide cost of the claim for

reimbursement does not exceed one million dollars ($1,000,000), reimbursement
shall be made from the State Mandates Claims Fund.

Notwithstanding Section 17580 of the Government Code, unless otherwise
pecified, the provisions of this act shall become operative on the same date

hat the act takes effect pursuant to the California.Constitution.
A LEGIS 509 (1996) : .
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‘BEFORE THE COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

Test Claim Of

BRENTWOOD UNION SCHOOL
DISTRICT

)
)
)
)
)
)
)
)
)
)

CSM NO.

DECLARATION OF WILLIAM B. BRISTOW OF
BRENTWOOD UNION SCHOOL DISTRICT IN
SUPPORT OF TEST CLAM CsMNoO.

| (ACQUISITION OF AGRICULTURAL LAND

FOR A SCHOOL SITE)

1, William B. Bristow, Constraction and Facilities Consultant to the Brentwood Union School

District, make the following declexation and statement.

1. In my capacity as a consultant to the Brentwood Union School District for

construction and facilities, I am responsible for land acquisition. I am familiar with the new

requirements of Education Code §39006, as added to the Bducation Code by Chapter 509, Statutes

of 1996 (effective Jamuary 1, 1997). Education Code §39006 requires the Brentwood Union School

District to perform additional duties prior to the commmencement of purchasing land for use as.a

school site. These duties are:

1. Develop and adopt policies and procedures in accordance with Bducation

Code §39006 for the acquisition of real property for a school site.

2. Train school district personnel regarding the requirements of acquiring real

property designated as agricultural land.

3. Bvaluate the property based upon all factors affecting the public interest, not

hmited to selection on the basis of the cost of the land.

0 4 Prior to theeommencement of purchasing property for any school site:
DECLARATION IN SUPPORT OF
Test CLamM, CSM No : Piciions
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Research city and/or county general plans to determine if the desired
parcel of land is designated in either document for agricultural use;
and |

Research city and/or county zonjng. requirements to determine if the

desired parcel of land is zoned for agricultural production.

3. If the land sought to be purchased by the school district is designated in a

city, county, or city and county general plan for agricultural use and zoned for

agricultural production:

a,

Notify the city, county, or city and county within which the
prospective school site is Jocated.
Comnsult with the city, county, or city and county within which the

prospective school site is located,

6. Prepare a report for the governing board that will allow the governing board
to make the following findings: o

a.

The school district has notified and consulted with the city, county,
or 'city and county within which the prospective school site is to be

located. .

" The final site selection has been evaluated by the governing board of

the school district based on all factors affecting the public interest and
not limited to selection on the basis of the cost of the land,

The school district will attemmpt to minimize any public health and
safety 1ssues resulting from the neighboring agricultural uses that may
affect the pupils and empldyees at the school site.

7. Conduct & meeting of the governing board so that the governing board may

make the findings required by Bducation Code §39006 (ie., Chapter 509,

Statutés of 1996).

8. Prepare and draft a board resolution with the following findings:

a.

The school district has notified and consulted with the city, county,

DRCLARATION 1IN BUPPORT OF
TasT CLAMM, CSMNO

—154

PAGE20F 3




v ~ or city and county within which the prospective school site is to be
. - located.

b. The final site selection has been evaluated by the governing board of
the school district based on all factors affecting the public interest aﬁd
not limited to selection on the basis of the cost of the land.

c. The school district will attempt to minimize any public health and

- safety issues resulting from the neighboring agricultural uses that may
affect the pupils and employees at the school site.

3. It is estimated that the Breatwood Union School District incurred more in $1,600 in
staffing, contracting costs, training and notice requirements for the fiscal year 1996/97, i meeting
the duties mandated by Chapter 509, Statvtes of 1996. The District has not been reimbursed for
these costs, nor is it -.eljgible for reimbursement by any federal, state or local governmental agency.

The foregoing facts are kn_owx; to me personally and if so required; I could testify to the
. staternents made herein. I hereby deciare under penalty of perjury under the laws of the State of
California that the foregoing is true amd correct except where stated upon information and belief and
where so stated I declare that I believe them to be true.

Executed this _2 A day of July, 1998, m Brentwood, California.

%ﬂ% antow, G’ nsultant

DECLARATION IN SUPPORT OF
TesT CLAIM, CSM No
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BEFORE THE COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

Test Claim Of:

BRENTWOOD UNION SCHOOL
DISTRICT

Lvuuvuvvvv

CSM NO.

DECLARATION GF DENISE WAKEFIELD OF -
BRENTWOOD UNION SCHOOL DISTRICT IN
SUPPORT OF TEST CLADM CsM NoO.

(ACQUISITION OF AGRICULTURAL LAND
FOR A SCHOOL SITE)

1, Denise Wakefield, Finance and Facilities Analyst, Brentwéod Union School District, make

. the following declaration and stateinent,

1. . In my capacity as Finance and Facilities Analyst, I am responsible for the site

acquisition process and obtaining approvals by the appropriate state and local agencies. I am familiar

with the new requirements of Education Code §39006, as added to the Education Code by Chapter

509, Statutes of 1996 (effective January 1, 1997). Education Codé §39006 requires the Brentwood

Union School District to perform additional duties prior to the commencement of purchasing land

for use as a school site. These duties are;

1. Develop and adopt policies and procedures in accordance with Education

.Code §39006 for the acquisition of real property for a school site.

2. Train school district personne] regarding the requirements of acquiring real

property designated as agricuitural land.

3. Bvaluate the propény based upon all factors affecting the public interest, not
limited to selection on the basis of the cost of the land.
. 4. Prior to the commencement of purchasing property for any school site:
157
DECLARATION IN SUFPORT OF

Test CLAM, CSM No _
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a Research city and/or county general plans to determine if the desired
parcel of land is designated in either document.for agricultural use;
and

b. Research city and/or county zoning requirements to determine if the
desired parcel of land is zoned for agricultural production.

If the land sought to be purchased by the school district is designated in a

city, county, or city and county general plan for agricultural use and zoned for

. agricultural production:

a. Notify the city, county, or city and county within which the
prospective school site is located. '

b. Consult with the city, countf/, or city and county within which the
prospective school site is located.

Prepare a report for the governing board that will allow the governing board

to make the following findings: |

a. The school district has notified and consulted with the city, county,
or city and county within which the prospective school site is to be

* located.

b. The fmal site selection has been evaluated by the governing board of
the school district based on all factors affecting the public interest and
not limited to selection on the basis of the cost of the land.

c. - The school district will attempt to minimize any public health and

' safety issues resulting from the neighboring agricultural uses that may
affect the pupils and employees at the school site.
Conduct a meeting of the governing board so that the governing board may
meke the findings required by Bducation Code §39006 (ie., Chapter 509,
Statutes of 1996).
Prepare and draft a board resolution with the following findings:
. The school district has notified and consulted with the city, county,

DECLARATION IN SUPPORT OF

cs
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or city and county within which the prospective school site is to be
located.

b. The final site selection has been evaluated by the governing board of
the school district based on &ll factors affecting the public interest and
pot limited to sélection oﬁ the basis of the cost of the land.

T e The school district will attempt to minimize any pub]ic health and
sefety issues resulting from the neighboﬂng agricultural uses that may
affect the pupils and employees at the school site. _

3. It is estimated that the Brentwood Union School Disu;ict meurred more m $1,6{)0. m
staffing, contracting costs, training and notice requiremeﬁts for the fiscal year 1996/97, i meeting
the duties mandated by Chapter 509, Statutes of 1996. The District has not been reimbursed for
these costs, nor is it eligible for réimbursemﬂnt by any ‘federal, state or local governmental agency.

The foregoing facts are known to me personally and if so required, T could testify to the
. statements made herein. I hereby declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct except where stated upon mformation and belief and
where so stated I declare tilat I believe them to be true. |

Executed this 5[ day of July, 1998, in Brentwood, California.

L8

)

Denise Wakefield, Finance hgd Facilities
Analyst
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TATE OF CALIFORNIA S Y
MMISSION ON STATE MANDATES ﬁ‘é’t‘fﬁ W gb
NINTH STREET, SUITE 300
SACRAMENTO, CA 95814 ' ' - S

(916) 323-3562 ' SEP 18 2001

COMMISSION ON
TesT CLAIM FORM | TEST CLAIM NUMBER:
98-TC-04

L.OCAL AGENCY OR SCHOOL DISTRICT SUBMITTING CLAIM -
Brentwood Union School District

CONTACT PERSON : TELEFHONE NO.

Paul C. Minney, Esq. | (916) 646-1400
Attomney for Mandated Cost Systems, Inc.

ADDRESS

SPECTOR, MIDDLETON, YOUNG & MINNEY, LLP
7 Park Center Drive
Sacramento, California 95825

REPRESENTATIVE ORGANIZATION TO BE NOTIFIED

ated Cost Systems, Inc.
Steve Smith
2275 Watt Avenue, Suite C
Sacramento, California 95825

THIS TEST CLAIM ALLEGES THE EXISTENCE OF A REIMBURSABLE STATE MANDATED PROGRAM WITHIN THE MEANING OF SECTION
17514 OF THE GOVERNMENT CODE AND SECTION 6, ARTICLE XITI B OF THE CALIFORNIA CONSTITUTION. THIS TEST CLAIM 1§
FILED PURSUANT TO SECTION 17551(A) OF THE GOVERNMRNT CODE.

IDENTIFY SPECIFIC SECTION(S) OF THE CHAI’TER.ED BILL OR EXECUTIVE ORDER A.LLEGED TO CONTAIN A MANDATE, INCLUDING
THE PARTICULAR STATUTORY CODE SECTION(S) WITHIN THE CHAPTERED BILL, [F APPLICABLE.

Statutes of 1996, Chapter 509 (AB 1724) . Education Code Sections 17213.7, 17215.5, and 39006
Statutes of 1999, Chapter 1602 (5B 162)
Statues af 2000, Chapters 135 (AB 2539) and 443 (AR 2644)

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON THE REVERSE SIDE.

NAME AND TITLE OF AUTHORIZED REPRESENTATIVE ’ TELEPHONE NO.
Paul C. Minney, Attorney (916) 646-1400 -
SIG}U‘RE OF AUTHORIZED REPRESENTATIVE DAYE

f// /,W i J% : | September 18, 2001
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Brentwood Union School District
255 Guthrie Lane

Brentwood, California 94513
Telephone: (925) 634-1168
Facsimile: (925) 634-8583

Paul C. Minney, Esq.

SPECTOR, MIDDLETON, YOUNG & MINNEY, LLP
7 Park Center Drive.

Sacramento, California 95825

Telephone: (916) 646-1400

Facsimile: (916) 646-1300

Attomney for Mandated Cost Systems, Inc. and
Authorized Representative of Claimant,
Brentwood Union School District

BEFORE THE

COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

IN RE AMENDED TEST CLAIM:

Brentwood Union School District

CSM No. 98-TC-04

Statutes of 1996, Chapter 509 (AB 1724)
Statutes of 1999, Chapter 1002 (SB 162)
Statutes of 2000, Chapters 135 (AB 2539) and
443 (AB.2644) '

Bducation Code Sections 17213.1, 17215.5,
and 39006

Acquisition of Agricultural Land for a School
Site
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() TEST CLAIM EXECUTIVE SUMMARY

TR
ah

SUMMARY OF THE ORIGINAL TEST CLAJM FIL]NG

On August 14, 1998 Brentwood Unified Schoot Dlstnct filed the Acquzsmon of
Agricultural Land for a School Site Test CIalm (CSM 98-TC-04). The original test claim filing
alleged that Statutes of 199"6, Chapter 509 imposed a reimbursabl;a state-mandated program upén
school districts. On January.ZG, 199l9, the Department of Finance (DOF) filed a letter outlining
its position on the ciaimed activities. DOF agfeed that several activities were state-mandated.
However, DOF contended that somé of the activities clai_med were either required under prior
law or where not required under thg' test c‘i_'aim legislation and therefore did not constitute
rclmbursable state-mandated actlvmes | o

. _ OVBRVIE'.W OF THE NEW TEST CLATM LEGISLATION

Statutes of 1999, Chépter 1002 and Statutes of 2000, Chapter 443 added and amended
Education Code section 17213.1, which requires the govemiﬂg board of a school district to
engage in one of the following activities before acquiring a school site:

a. Contract with an environmental assessor to supervise the preparation of and

sign a Phase I environmental assessment of the proposed school site unless the

governing board decides to proceed direcily to a preliminary endangerment
assessment; or

b. If the governing board of the school district decides to proceed directly to a
preliminary endangerment assessment, the school district shall contract with
an environmental assessor to supervise the preparation of and sign a
prelu'nmary endangerment agsessment of the proposed school site and enter
into an agreement with the Department of Toxic Substances Control to
oversee the preparation . of the prehmmary endangerient assessment

Statutes of 2000, Chapter 135, section 39 (AB' 2539) renumbered EdUGation Code section 39006

to section 17215.5.
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OVERVIEW OF MANDATES LAW
For the Commission on State Mandates (Commission) to find that the test claim
legislation imposes a reimbursable state mandated ﬁrogram, the legislation:‘ ¢)) must be subjéct
to article XIII B, section 6 of the California Constitution, or iﬁ other words, the legislation must
impose a “program” upon local gove_mmental enﬁﬁeé; (2) the “pfogram” must be new; thus
constituting a “new program,” or it must create an increased or “higher level of servfce” over the
former reqpired level of service; and (3) the n_ewly required program or increased level of se_rviéc
must be state mandated within the meaning of Government Code section 17514,
QUESTIONS PRESENTED
1. Does the Test Claim Legislation Impose a “i‘fogram” Upon School Districts Within
the Meaning of the Article XIII B, Section 6 of the California Constitution by
lgitzgriring Additional Activities Before Acqulrmg Agricultural Land for a School
Short Aqswer: YES. The test claim legislation requires s;hodl districts to perform
numerous activities when acquiring agricuitural land for a school site. Public education
in California is a peculiarly -govermncntal function administered by local agencies as a
service to the public. Furthermore the. test claim Ieglslatmn only applies to public
schools and as such i nnposes unique requu‘ements upon school districts that do not apply
generally to all residents and entities of the state. Therefore, these activines constltutg a
“program” within the meaning of articlé XIII B, section 6 of the California Constitution.
2, Does the Test Claim Legislation’s “Program” Represent a “New Program” -or a
“Higher Level of Service” Imposed Upon ‘School Districts Within the Meaning of
Article XIII B, Section 6 of the California Constitution by Requiring Additional
Activities Before Acquiring Agricultural Land for a School Site?

Short Answer: YES. The test claim legislation activities are in excess of the

requirements_outlined in prior law, which required school districts to perform several
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. E activities before a governing board of a school district could acquire agricultural land for
a school site. However, the test claim legislation ‘imposed additional activities upon
school districts not reciuired under prior law. Therefore, the activities associated with
acquiring agricultural land for a school site imposed upon school districts by the test

_claim legislation represents a “new program” or “higher level of service"’ within the
.méaning of article ){[ﬁ‘B,:'secﬁon 6 of the California Constitution,

3. Does the Test Claim Legislation’s “Program,” Which Represents a “New Program”
or “Higher Level of Service,” Impose “Costs Mandated by the State” Upon School
Districts Within the Meaning of Government Code Section 17514?

Short Answer: YES. ﬁone of the “exceptions™ listed in Government Code section

17556 apply and state law was not enacted in response to any federal requirement.

Therefore, the test claim legislation does impose costs mandated by the state upon school

. districts,.

CONCLUSION

The following acti\}ities represent reimBﬁrsable state-mandated activities imposed upon
school districts within the meaniﬁg of article XIIT B, section 6 of the California Constitution and
Government Code section 17514.

1. Developing and adopting policies and procedures in accordance with Education Code
section 17215.5 (formerly § 39006) for the acquisition of real property for a school
sité; |

2. Training of school district personnel regarding the requirements of acquiring real
property for a school site designated as agricultiral land;

3. Before acquiring a school site:
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a. Coniracting with an environmental assessor to supervise the preparation of and

sign. a Phase I environmental assessment of the proposed school site unless the
governing board decides to proceed directly to a preliminary endangerment
assessment; (Ed. Code, § 17213.1, subd. (a).) or

b. If the governing board of the school district a'ecz'de_s_t_g proceed directly to a
preliminary endangerment assessment, thé school district shall contract with an
environmental assessor to supervise _zft_e prepgran’or_: of and sign a prelimir_;ary
endangerment assessment of the proﬁo&’éd school  site and enter -z"nto'l an
agreement with the Department of Toxic Substénces Control to oversee‘the
preparation of the preliminary endangerment assessment; (Ed. Code, § 17213.1,
subd. (a)(4).)

4. Preparing a report for the governing board that will allow the governing board to

make the following findings:

a. The school district has notified and consulted with the city, county, or city and
county within which the prospective school site is to be located;

b. The final site selection has been evaluatéd by the governing board of the school

- district based on all factors affecting the public interest and not limited to

selection on the basis of the cost of the land; and |

¢. The school district will attempt to minimize any public health and safety issues
from the neighboring agricultural uses that may é.ffect the pupils and employees at

the school site; (Ed. Code, § 17215.5.)
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. 5. Conducting a meeting of the governing board so that the governing board may make
| the findings required by Education Code section 17215.5 (formerly § 39006); (Ed.

Code, § 17215.5))

6. Preparing and drafting a board resolution with the following findings:

a, The schodl ’district has notified and consisted with the city, county, or c.ity and
clounty within which the prospective school site is to be located;

b. The final site selection has been evaluated by the governing board of the school
district based on all factors affecting the public interest and not limited to
selection on the basis éf the cost of the land; and

¢. The school district will attempt to minimize any public health and safety issues
resulting from the neighboring agricultural ﬁées that may affect the pupils and

. employees at the school site; (Ed. Code, § 17215.5)) and
7. Any additional activities identified as reimbursable during the Parameters and

Guidelines phase.
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TEST CLAIM ANALYSIS

SUMMARY OF THE ORIGINAL TEST CLAIM FILING
On August 14, 1998, Brentwood Unified School District filed the Acquisition of
Agricultural Land for a School Site Test Claim (CSM 98-TC-04). The original test claim filing

alleged that Statutes of 1996, Chapter 509 imposed a reimbursable state-mandated program upon

school districts for the following activities:

1. Developing and adopting policies and procedures in accordance with
Education Code section 39006 for the acquisition of real property for a school
site;

2. Training school district personnel regarding the requirements of acquiring real
property designated as agricultural land;

3. Evaluating the property based upon all factors affecting the public interest, not
limited to selection on the basis of the cost of the land;

4. Before the commencément of i:uurchasing property for any school site:

a. Research city and/or county general plans to determine if the desired
parcel of land is designated in either document for agricultural use;
" and

b. Research city and/or county zoning requirements to determine if the
desired parcel of land is zoned for agricultural production;

5. If the land sought to be purchased by the school district is designated in a city,

county, or city and county genmeral plan for agricultural use and zoned for
agricultural production:

a. Notify the city, county, or city and county within which the
prospective school site is located: and

b. Consult with the city, county, or city and county within which the
prospective school site is located;

6. Preparing a report for the governing board that will allow the governing board
to make the following findings:

a. The school district has notified and consulted with the city, county, or
city and county within which the prospective school site is to be
located;

b. The final site selection has been evaluated by the governing board of
the school district based on all factors affecting the public interest and
not limited to selection on the basis of the cost of the land; and .
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. “"&"'The school district will atternpt to minimize any public bealth and
safety issues from the neighboring agricultural uses that may affect the
..pupils and employees at the school site;

7. Conducting a meeting of the governing board so that the governing board may
make the findings required by Education Code section 39006; and -

8. Preparing and drafting a board resolution with the following ﬁpdings:

a. The school district has notified and consisted with the city, county, or
city and county within which the prospective school site is to be
located,;

'b. The final site selection has been evaluated by the governing board of
the school district based on all factors affecting the public interest and
not limited to selection on the basis of the cost of the land; and

c. The school district will attempt to minimize any public health and
safety issues resulting from the neighboring agricultural uses that may
affect the pupils and employees at the school site.

On January 26, 1999, the Department of finance (DQF) filed a letter outlining its
position on the claimed activities. DOF agrees that activities [1] and [2] constitute reimbursable
. state-mandated activities. Héwever, DOF coﬁtend; that éctivities [3], [4], and [5] were reqﬂifcd
under prior law and therefore do ;not constitute féimbursable s;tate-mandated activities.
Furtherm:ci)re, DbF contends that activities [6], [7]; and [8] are not required under Educétion
Code--scction 39006. The Claimant finds that activities [3], [4], and [5] were part of prior law.
and therefore removes them from this amended Test Claﬁn filing. However, legislation enacted
since the original Tcs’é Claim filing requires school districts to engége in additional activities

when acquiring agricultural land for a school site.

OVERVIEW OF THE NEW TEST CLAIM LEGISLATION

Statutes of 1999, Chapter 1002 and Statutes of 2C00, Chapter 443 added and amended
Education Code section 17213.1, which~ requires the governing board of a school district to
engage in one of the following activities before acquiring a school site:

. a. Contract with an environmental assessor to supervise the preparation of and
sign a Phase I environmental assessment of the proposed schoot site unless the
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governing board decides to proceed directly to a preliminary endangerment
assessment; or : :

b. If the governing board of the school district decides to proceed directly to a
preliminary endangerment assessment; the-school district shall contract with
an environmental assessor to supervise the preparation of and sign a
preliminary endangerment assessment of the proposed school site and enter
into an agreement with the Department of Toxic Substances Control to
oversee the preparation of the preliminary endangerment assessment.
Statutes of 2000, Chapter 135, section 39 (AB 2539) renumbered Education Code section 39006
to section 17215.5.

-ANALYSIS
In order for a statute or executive order, which is the subject of a test claim, to impose a
reimbursable state maﬁdated ﬁrogram, the language: (1) must impose a-program upon local
- governmental en;cities; (2) the program must be new, thus cqnstituting a “new program,” or it

must create an increased or “higher level of service” over the former required level of service;

and (3) the newly required program or increased level of service must be state mandated.

The court has defined the term “program” to meaﬁ programs that carry out the
governmental function of providing services to the public, or a la:w, which t;o implement a state
policy, imposes unique requireménts on local agencies or school districts that do not apply
generally to all residents and entities in the state. To determine if a required program is “new” or_
imposes a “higher level of service,” a comparison must Se undertaken be‘:cwcen the test claim
legislation and the legal requirements in effect immediately before the enactment of the test
claim legislation.' To determine if the new program or higher léve] of service is state mandated,

a review of state and federal statutes, regulations, and case law must bq undertaken.

' County of Los Angeles v. State of California (1587) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist. v, State
of California (1987) 190 Cal.App.3d 521, 537, Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835. .

2 City of Sacramento v. State of California (1990) 50 Cal.3d 51, 76; Hayes v. Commission on ‘State Mandares (1992)
11 Cal. App.4th 1564, 1594; Government Code sections 17513, 17556.
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. 1. Does the Test Claim Legislation Impose a “Program” Upon School Districts Within
. the Meaning of the Article XIII B, Section 6 of the California Constitution by
Requiring Additional Activities Before Acquiring Agricultural Land for a School

Site?

The test claim legislation added and amended sections to the Education Code, which
require school districts to perform the folIowing activities before acqﬁiring agricultural land for a

school site:

1. Develop and adopt policies and procedures in accordance with Education
Code section 17215.5 (formerly § 39006) for the acquisition of real property
for a school site;

2, Train school district persofinel regarding the requlrements of acqulrmg real
property designated as agricultural land;

3. Contract with an environmental assessor to supervise the preparation of and
sign a Phase I environmental assessment of the proposed school site unless
the governing board decides to proceed directly to a preliminary
endangerment assessment; (Ed. Code, § 17213.1, subd. (a).) or

4. If the governing board of the school district decides to proceed dzrecrly to a
. preliminary endangerment assessment, the school district shall contract with
an environmental assessor. t0 supervise the preparation of and sign a
preliminary endangerment assessment of the proposed school site and enter
into an agreement with the Depariment. of Toxic Substances Control to
oversee the preparation of the preliminary endangerment assessment; (Ed.
Code, § 17213.1, subd. (a)(4).)

5. Prepare a report for the governing board that will allow the goveming boa_rd
to make the following findings:

a. The school district has notified and consulted with the city, county, or city
and county within which the prospective school site is to be located;

b. The final site selection has been evaluated by the governing board of the
school district based on all factors affecting the public interest and not -
limited to selection on the basis of the cost of the land; and

c. The school district will attempt to minimize any public health and safety
issues from the neighboring agricultural uses that may affect the pupils
and employees at the school site; (Ed. Code, § 17215.5.)

6. Conduct a meeting of the governing board so that the governing board may
make the findings required by Education Code section 17215.5 (formerly §
39006); (Ed. Code, § 17215.5.) and

. 7. Prepare and draft a board resolution with the following fmdings:
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a. The school district has notified and consisted with the city, county, or city
and county within which the prospective school site is to be located;

b. The final site selection has been evaluated by the governing board of ihe
schoo] district based on all factors affecting the public interest and not
limited to selection on the basis of the cost of the land; and

c. The school district will attempt to minimize any public health and safety
issues resulting from the neighboring agricultural uses that may affect the
pupils and employees at the school site. (Ed. Code, § 17215.5.)

The California Supreme Court in County of Los Angeles v. State of California, defined
“program” as;

" “Programs that carry out the governmental function of providing services to the
public, or laws which, to implement a state policy, impose unique requirements

on local governments and do not apply generally to all residents and entities in the
state,”

The California Appellate Court in Carmel Valley Fire Protection District v. State of California,
found the followipg regarding the County of Los Angeles “program” holding;

“The [Supreme] Court concluded that the term ‘program’ has two alternative
meanings: ‘programs that carry out the governmental function of* providing
services to the public, or laws which, to implement a state policy, impose unique
requiremnents on local governments and do not apply generally to all residents and
entities in the state.” (Citation omitted.) [OFnly one of these findings is necessary
to trigger reimbursement.”” (Emphasis added.)

The test claim legislation cleérly passes both tests outlined by_County of Los Angeles and
reiterated in Carmel Valley. First, the test claim legislation requires school districts to perform
certain activities before acquiring agricultural land for a public school site. Public education in
California is a peculiarly governmental function adrrﬁﬁis’tered by local agencies as a service to

the public.” Second, the test claim legislation only’applies to public schools and as such imposes

3 County of Los Angeles, supra (1987) 43 Cel.3d 46, 56.
4 Carmel Valley Fire Protection Dist., supra (1987) 190 Cal.App.3d 521, 537.

5 Long Beach Unified School Dist, supra (1990) 225 Cal.App.3d 153, 172 (The court fuum':l that although numerous
private schools exists, education in the state is considered a peculiarly governmental function and public education is
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. unigue requirements upon school districts that do not apply generally to all residents and entities
of the state. Therefore, performing these activities before acqiiiring agricultural land for a school
site constitufes a “program” within the meaning of article XIII B, section 6 of the California
Constitution.

2. Does the Test Claim Legislation’s “Program” Represent 2 “New Program” or a

“Higher Level of Service” Imposed Upon School Districts Within the Meaning of

Article XXII B, Section 6 of the California Constitution by Requiring Additional

Activities Before Acquiring Agricultural Land for a Schqol Site?

To determine if a ;equired program is “new” or imposes a “higher level of service,” a
comparison must be undertaken between the test claim legislation and the legal requirements in
effect immediately before the enactment of the test claim legislation.®
Prior Law: Acquisition of Agricultural Land

Before acquiring agricultura! land for -a school site, a school district governing board was

. required to engage in the following activities under prior law: (1) evaluate the property at a
public hearing; (2) give written notice of the proposed acquisition fo the planning commission
having jurisdiction over the property. The planning commission then prepared and submitted a
report to the governing board. The governing board could not acqulire title to the property until

the report was received; (3) investigate the proposed site to ensure that the selection was
determined by an evaluation of all factors affecting the public interest and was not limited to
selection based on land cost only; (4) have vgeo-grap‘hical and soil engineering studies prepared if

the land was within certain areas. Copies of all geographical and soil engineering studies must

administered by local agencies to provide a service to the public. Based on these findings, the court held that public
education constitutes a “program” within the meaning of article XIII B, section 6 of the California Constitution.)

§ Lucia Mar Unified School Dist, supra (1988) 44 Cal.3d 830, 835 (The court found legislation that shifts activities

. from the state to & local entity represents & new program especially when the local entity was not required to perform
that activity at the time the legislation was enacted. The court concluded that under these circumstances the activity
is “new" insofar as the local entity is concerned.)
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be filed with the Department of Gené_ral Services and Department of Education;(5) prepare and
consider an environmental impact.report before the project was approved or denied; and (6)
consult with the administering agf-:ncl-y in which the proposed school site was located that might
reasonab_ly be contaminated.

Although prior law 'Irequires school districts to engage in certain activities before
acquiring agricultural land for a scﬁéol site, the test clé{im legislation added additional activities
that districts must engage in :before acquin'ng.agricul_tural land.

Current Requirements: The Test Claim Legislation

The test claim legislation added and amended several sections of the Education Codé
related to the activities school districts must engage in before acquiring agricultural land for 2
‘'school site. The following activities are new or impose a higher level of service when compared'
to prior law. |

Test Claim Legislation Activity: Before acquiring a school site the governing board

shall:

a. Contract with an environmental assessor to supervise.the preparation of and
sign a Phase I environmental assessment of the proposed school site; (Ed.
Code, § 17213.1, subd. (a).) or

b. If the governing board of the school district decides to proceed directly to a
preliminary endangerment assessment, the school district shall contract with
an environmental assessor to supervise the preparation of and sign a
preliminary endangerment assessment of the proposed school site and enter
into an agreement with the Department of Toxic Substances Control to
oversee the preparation of the preliminary endangerment assessment. (Ed.
Code, §17213.1, subd..(a)(4).) » -

Although prior law required school districts to have an environmental impact report
prepared before acquiring agricultural land for a school site, the activities listed above are in
addition to preparing such a report since the test claim legislation has not remqved the

environmental impact report requirement. Under current law, school district must complete the
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. envz‘reﬁmeri?éil zmpact rep"eft and contract with an environmental ds_ls'esser to supervise and sign
a Phase I envirbﬁr;zenttzf asseesme'nt or prepare the énvironiental impact repott and preparé a
preliminary endangerment assessment. Based on the foregomg, these activities represent a new
program zmposed upon school dzstncts wzthm thé meanirg of artzc:le XUI B, sectzon 6 of the
California Constitution.

Test Claxm Leglslatlon Activity: Prepare a report for the govemmg board that will
allow the board to make the following ﬁndmgs |

a. The school d1stnct has notlﬁed a.nd consulted w1t.h the city, county, or city and county
w1thm Wthh the prospective school site is to be located;

b. The final site selection has been evaluated by the govemmg board of the school
district-based on all factors affecting the public interest and not hnnted to selection on
the basis of the cost of the land; and- : = :

c. The school district will attempt to minimize aﬁ&'iﬁublie health and sa'fefy"issues from
: ~ the neighboring agricultural uses that may affect the pupils and employees at the
. " school site: (Ed. Code, § 17215.5.)

While Ediication Code seei.:i'bﬁr.vl’/'ZIS.S does not specifically t’-equ'ife the govemiing board
to preﬁﬁfe'e reﬁerf of thé'preééding ﬁn:&ings, district staff involved in the consultation withi the
city, cotinty, of ity and county would need to ei:implete the report for the governing boatd to
review. Without 4 report prepared for the govérning boatd to review ahd act upon, the board
could riot méet thé ‘requiréments' outlined in section 17215.5. Thérefore, thé activitiés associdted
with preparing a report outlining the findings detailed in section 17215.5 represents a neﬁr
program ifipdséd upon school districts within thé meaning of atticle XIII Bi“section 6 of the
California Constitution.

Test (::'l'aiﬁi'Legis'lﬂﬁoh‘ Aetiirit'y: .’Condii’et' a iﬁéet'i'n’g":of "t‘he ‘ g'ﬁviérﬁiiié b'bair"d'so.that the
govemmg board may ma.ke the ﬁndmgs requued by Education. Code sectlon 17215 5 Sectlon

. 17215.5 requires the governmg board to make specxﬁc ﬁndmgs but it does not expressly provide
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that the board hold a spécific meeting relative to this issue. The claimant contends that the .
governing board must meet to make the findings required by the test claim legislation,

Education Code section 35145 provides:

“All meetings of the governing board of any school district shall be open to the

public and shall be conducted in accordance with [the Ralph M. Brown Act]. Al

actions authorized or required by law of the governing board shall be taken at the
" meetings and shall be subject to the following requirements:

“(a) Minutes shall be taken at all those meetings, recording all actions taken
by the governing board. The mmutes are pubhc records and shall be
available to the public.

“(b) An agenda shall be posted by the governing board, or its designee, in
accordance with the rcqulrements of Secuon 54954 2 of the Govemment
Code. Any interested person may comimence an action by mahdamus or
injunction pursuant to Section 54960.1 of the Government Code for the
purpose of obtaining judicial determination that any action: taken by the
governing board in violation of this subdivision or Section 35144 is null
and void.” (Emphasis added.)

As required by Education Code section 15145, the .govefnifxg ‘l;oé_ifd'of a school district must

meet in apcord_gnce with fhe requirements outlined in th;: Brown Act, ta}ce minutes of the
meeting, and prepare and post an agenda of the meeting in order to m_ake the ﬁndiggs'rquired
by the test claim legislation. Therefore, the activities a_s_sociated with board meetings to make
the findings requiired by the test claim legislation represent a higher level of service imposed
upon school districts within the meaning of Varticle XII1 B, section 6 of the Califqrnia
Constitution.

Test Claim Legislation Activity: Prepare and draft a board resolution with the following
findings:

a. The school district has notified and consisted with the city, county, or city and county
within which the prospective school site is to be located;

b. The final site selection has been evaluated by the governing board of the gchool
district based on all factors affecting the public interest and not limited to selection on _ .
the basis of the cost of the land; and
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. c. The school district will attempt to minimize any public health and safety. issues
resulting from the neighboring agricultural uses that may affect the pupils and
employees at the school site. (Ed. Code, § 17215.5.)
Although section 17215.5 does not specifically require a board resolution of the
information outlined above, the claimant finds that a board resolution is a necessity to fulfill the
intent of the test claim legislation. As previously discussed, Education Code section 35145
requires governing boards to meet to make the findings mandated by section 17215.5. The
claimant contends that the board’s findings must be memorialized in some fashion. A resolution
is the most effective wéy to ensure that the govemning board has met the requirements outlined in
section 17215.5, Therefore, these activities represent a new program imposed uplon school
districts within the meaning of article XIII B, section 6 of the California Constitution.
3. Does the Test Claim Legislation’s “Program,” Which Represents a “New Program”
. or “Higher Level of Service,” Impose “Costs Mandated by the State” Upon School
Districts Within the Meaning of Government Code Section 175147
None of the “exceptions” listed in Government Code section 17556 apply’ and state law
was not enacted in response to any federal requirement, Therefore, the test claim legislation

does impose costs mandated by the state upon school districts.

CONCLUSION

The following activities represent reimbursable state-mandated activities imposed upon
school districts within the meaning of article XIII B, section 6 of the California Constitution and

Government Code section 17514.

7 Government Code section 17556 provides several exceptions to reimbursement. Specifically, section 17556
provides that the Commission shall not find costs mandated by the state if it concludes that the test claim legislation:
(1) is issued in response to a specific request by a local governmental entity; (2) implements a court mandate; (3)
implements federal law; (4) can be financed through a fee or assessment charged by a local governmental entity; (5)
provides for offsetting savings that result in no net costs to local governmental entities or includes additional revenue

. specifically intended to fund the costs of the mandate in an emount sufficient to fund the mandate; (6) implements a
ballot proposition; or (7) creates a new crime or infraction, eliminates a crime or infraction, or changed the penalty
for a crime or infraction related to the enforcement of the crime or infraction.
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1. Developing and adopting policies and procedures in accordance with Education Code

section 17215.5 (formerly § 39006) for the acquisition of real property for a'scho_ol
site; | |

2. Training of school district personnel regarding the requirements of acquiring real
property for a school site designated as agricultural land,

3. Before acquiring a school site:

a. Contracting with an environmental assessor to supervise the preparation of and
sign a Phase I environmental assessment of the proposed school site unless the
governing board decides to proc_éed directly to a preliminary endangerment
assessment, (Ed. Code, § 17213.1, subd. (a).) or

b. If the governing board of the school district decides to proceed directly to a

preliminary endangerment assessment, the school district shall contract with an
environmental assessor to supervise thg preparation of and sign a preliminary
endangerment assessment of the proposed school site and enter into an
agreement with the Department of Toxic Sub.s‘;ancés éontrol to oversee the
préparation_of the preliminary endangerment assessment; (Ed. Code, § 17213.1,
subd. (a)(4).)
4, Pfeparing a report for the governing board that will allow the governing beard to
make the following findings:
a. The school district has notified and consulted with the city, county, or city and

county within which the prospective school site is to be located;
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. b, The final site selection has been evaluated by the governing board of the school
district based’onall factors affecting the public interest and not limited to
selection on the basis of the cost of the land; and

‘¢. The school district will attenipt to minimize any public health and safety issues
from the neighboring agriculturai uses that may affect the pupils and employees at

the school site; (Ed. Code, § 17215.5.)
5. Conducting a meeting of the governing board so that the governing board may make
the findings required by Education Code section 17215.5 (formerly § 39006); (Ed.

Code, § 17215.5.)

6. Preparing and drafting a board resolution with the following findings:
a. The school district has notified and consisted with the city, county, or city and
. county within which the prospective school site is to be located,

b. The final site selection has been evaluated by the governing board of the school
district based on all factors affecting the public interest and not limited to
selection on the basis of the cost of the land; and

c. The school district will attempt to minimize any public health and safety issues
resulting frb';n the neighboring agricuitural uses that may affect the pupils and
employees at the school site; (Ed. Code, § 17215.5.) and

7. Any additional activities identified as reimbursable during the Parameters and

Guidelines phase.
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AUTHORITY FOR THE TEST CLAIM

The Commission on State Mandates has the authority pursuant to Government Code
Section 17551, subdivision (a), to hear and decide a claim by a local agency or school district
that the local agency or school disirict is entitlled to reimbursement by the staie for costs
malindated by the state as required by article XIII B, section 6 of the California Constitution.
Brentwood Union School District is a “school district” as defined in Government Code section
17519. This test claim is filed pursuant to Title 2, California Colde of Regulations, section 1183.
ESTIMATED COSTS RESULTING FROM THIS MANDATE

It is estimated that Brentwood Union School District will incur costs in excess of $200.00
te comply with the requirements outlined in the amended Acquisition of Agricultural Land for a
School Site Test Claim.

APPROPRIATIONS

Any funds appropriated by the test claim legislation will be identified as offsetting
savings against claimed costs at the Parameters and Guidelines phase.

CERTIFICATION
I certify by my signature below that the statements made in this document are true and
correct of my knowledge, and as to all other matters, I believe them to be true and correct based

on information or belief,
Executed on September 18, 2001 at Sacramento, California, by:

;ZEEOR, MIDDLETON, YOUNG & MINNEY, LLP

e ’ // 1/ e
aut [ Wb,
QUL C.MINNEY, ESQ.
Attorney for Mandated Cost Systems, Inc. and
Authorized Representative of Brentwood Union
School District o

. . oprin e . d Sehool Sit
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. Brentwood Union School District
255 Guthrie Lane

Brentwood, California 94513
Telephone; (925) 634-1168
Facsimile: (925) 634-8583

Paul C. Minney, Esq.

SPECTOR, MIDDLETON, YOUNG & MINNEY, LLP
7 Park Center Drive

Sacramento, California, 95825

Telephone: (916) 646-1400

Facsimile: (916) 646-1300

Attorney for Mandated Cost Systems, Inc. and

Authorized Representative of Claimant,
Trinity Union High School District

BEFORE THE
'COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

CSM No. 98-TC-04

In Re Amended Test Claim: . DECLARATION OF DENISE WAKEFIELD
Brentwood Union School Disfrict Acquisition of Agricultural Land for a School
Site , .

I, Denise Wakefield, make the following declération and statement. As Finance and
Facilities Analyst, I have knowledge of Brentwood Union School District’s (claimant’s) school
site acquisition procedﬁes and requirements .l 1 aﬁ;l familiar with the provisions and requirements
of Statutes of 1996, Chéiatér 509, Stz;tutes of 1999, Chal;ter 1002, and Statutes of 2000, Chapters

. 135 and 443, which require school districts to perform the following activities:
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1.- Develop and adopt policies and procedures in accordance with Education Code

section 17215.5 (formerly § 39006) for the acquisition of real property for a sch,é,ol

site;

2. Train school district personnel regarding the requirements of acquiring real property
designated as agricultural land,
3. Before acquiring a school site:

a. Contract with aﬁ environmental assessor to supervise the preparation of and sign a
Phase I environmental assessment of the proposed school site unless the
governing board decides to proceed direc‘:tly to a preliminary endangerment
assessment; (Ed. Code, § 17213.1, subd. (a).) or

b. If the governing_board of the school district decides to proceed directly to a

preliminary endangerment assessment, the school district shall contract with an

environment.al assessor to supervise the preparation of and sign a preliminary
endangerment assessment of the proposed school site and enter into an agreement
with thé Department of Toxic Substances Control tc; oversee the preparétion of
the preliminary endangerment assessment; (Ed. Code, § 17213.1, subd. (a)(4).)
4, Prepare a report for the governing board that will allow the governing board to make

the following findings:

a. The school district has notified and consulted with the city, county, ot Eity and
county. within wﬁich the pll'ospec’give school site is to be located;

b. The- final site selt.acti;'m has been evaluated by the governing board of the school
district based oﬁ all factors affectiﬁg the public interest and not limited to

selection on the basis of the cost of the land; and 0
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. c. The school district will attempt to minimize any public‘heélth- and safety issues
from the nieighboring agricultural uses that may affect the pupils and employees at
the school site; (Ed. Code, § 17215.5.)
5. Condupt a m;:eting of the governing board so that the governing board may make the
findings required by Education Code section 17213.5 _(formerly § 39006); (Ed. Code,
§ 17215.5.) and'
6. Prepare and draft a board resolution with the following findings: |
a. The school district has notified and consisted with the city, county, or city and
county within which the prospective school site is to be located;
b. The final site selection has been evaluated by the governing board of the school
district based on all factors affecting the public interest and not limited to
. selection on the basis of the cost of the land; and
c. The school district will aFtempt to minimize any pub]ic_: health and safety issues _
resulting from the neighboring‘agric':ultural uses that may affect the pupils and
employees at the school site. (Ed. Code, § 17215.5.)

I am informed and believe that before the test claim legislation, there was no
responsibility for the claimant to engage in the activities set forth above. It is estimated that the
claimant will/has incurred significantly more than $200.00 to implement these new activities
mandated by the state for which the claimant has not been reimbursed by any federal, state, or
local agency, and for which it cannot otherwise obtain reimf)ursement. |

I know the foregoing facts personally and if so required, I could testi'fy to the statements
made herein. I hereby declare under penalty of perjury under the laws of the State of California

. that the foregoing is true and correct except where stated upon information and belief and where
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so stated I declare that I belieye them fo be frue, _ 0
Executed on Septemberfg, 2001 in Brentwood, Californie. -
| WLPM\JM
' DENISE WAKEFIELD
Finance and Facilities Analyst
Brentvwood Union School District

Amended Test Claim of Breatwood Unien School District Acquisition of Agricultural Land for a School Site
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Senate Bill No. 162

CHAPTER 1002

An act to add Secticns 17210, 17210.1, and 17213.1 to, the Education
Code, relating to schootl facilities.

[Approved by Govemor October 10, 1999. Filed
with Secrclary of State Octaber 10, 1999.]

R LEGISLATIVE COUNSEL'S DIGEST

SB 162, Escutia.  Schocl facilities: contamination,

Under the Leroy F. Greene School Facilities Act of 1998, an eligible
school district may receive funding for mew construction of school
facilities.

Existing law prohibits the governing board of a school district from
approving a project involving the acquisiion of a schoolsite or the
construction of a school by the schoo! district unless specified actions
are taken with regard to potential contamination of the site,
including @ determination by the lead agency, as defined, that the
property purchased or to be built upon is not the site of a current or
former hazardous waste disposal site or solid wasts disposal site, or a
hazardous substance release site,

This bill would provide that, as a condition of receiving funding
under the Leroy F. Greene School Facilities Act of 1998, the
governing board of a school district is prohibited from epproving the
acquisition of a schoolsite, or if the school district owns or leases a
schoolsite, from proceeding with the construction of a project, unless
the governing board causes certain environmental assessments to be
conducted that are reviewed and approved by the Department of
Toxic Substances Control.

This bill would require the school district to reimburse the
Department of Toxic Substences Control for all of its response costs
and would provide thet thess costs may be reimbursed under the
Leroy F. Greene School Facilities Act of 1998,

This bill would provide that a school district is not hable in any
action filed against the district for meking & preliminary
endangerment assessment available for public review.

This bill would provide that the Carpenter-Presley-Tanner
Hazardous Substance Account Act applies to schoolsites of school
districts electing to receive state funds where naturally occurring
hazardous materials are present, regardless of whether there has
been a release of a hazardous material.

This bill would provide that it would not become operative unless
and until AB 387 is chaptered and becomes operative.
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The people of the State of California do enact as fal't‘aw.s':

SECTION 1. Section 17210 is" added to Chapter 1 (commencing
with Section 17210) of Part 10.5 of the Education Code, to read:

17210. As used in this article, the following terms have the
following meanings:

(a) “Administering agency'’ means eny agency designated
pursuant to Section 25502 of the Health and Safety Code.

(b) “Environmental assessor” means a class II  environmental
assessor registered by the Office of Environmental Health Hazard
Assessment pursuant to Chapter 6.98 (commencing with Section
25570) of Division 20 of the Health and Safety Code or a licensed
hazardous substance contractor certified pursuent to Chapter 9
(commencing with Section 7000} of Division 3. of the Business and
Professions Code. A licensed hazardous substance contractor’ shall
bold the equivalent of a degres from an accredited public or private
college or university or from a private posisécondary educational
institution approved by -the Bureau for Private Postsecondary and
Vocational Education with ot least 60 units,  in environmental,
biological, chemical, physicel, or soil science; engineering; geology;
environmental or public health; or a directly related science field. In
addition, a contractor who conducts Phase I environmental
assessments shall have a leest two years experience in the preparation
of those assessments and a contractor who conducts a prahmmary
::ndangcrment assessment shall have at least ﬁu_'pe years experience
in conducting those assessments,

{c) “Handle” has the meaning the term is glven in" Article 1
(commencing with Section 25500) of Chapter 6.95 of Division 20 of
the Health and Safety Code.

(d) “‘Hazardous air emissions’’ means enussmns into the ambient
air of air contaminents that have been identified as a toxic air
contamninant by the State Air Resources Board or by the air pollution
control officer for the _]urlsd.l(:tlol‘l in which the project is located. As
' determined by the air poliution control officer, hazardous air
cmissions also means emissions into the ambient aif from any
substance identified in subdivisions (e) to (f), inclusive, of Section
44321 of the Heelth and Safety Code.

(e} "“Hazardeus material” has the meaning the term is given in
subdivision (d) of Section 25260 of the Health and Safety Code.

) “Operation and maintcnﬂncc." “removal action work plan,”
“respond,”  “'response,” “response action™ and  “site™ have the
meanings those terms are given in Article 2 (commencmg with
Section 25310) of the state act.

(g) "“Phase 1 environmental assessment” means & preliminary
agsessment of a property to determine whether there Las been or
tnay have been & release of @ hazardous material, or whether s
naturally  occurring  hazardous materiel is present, based on
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reasonably available information about the property and the area in
its viginity, A Phase I environmental assessment may includs, but is
not limited to, @ review of public and private records of current and
historical land uses, prior releases of 8 hazardous material, data base
searches, review of relevant files of federal, state, and local agencies,
visual end other surveys of the property, review of historical aerial
photographs of the property and the area in its vicinity, interviews
with current and previous owners and operators, end review of
regulstory comespondence and environmental reports.  Sampling or
testing is not required as part of the Phase I edvironmentsl
assessment. )

(h) "Preliminary endangerment assessment” 1means &n  activity
that is performed to determine whether current or past hazardous
material management practices’ or waste management practices
have resulted in & release or threatened reléase of haz&rdous
materials, or whether naturally occurring hazardous matenals
present, which pose a threat to children’s health, children’s ]eammg
abilities, public health or the environment. A  préliminary
endangerment assessment requires sampling and anelysis of e site, a
preliminary determination of the type and extent of hazardous
material contamination of the site, end a pralﬁmnary evaluatmn of
the risks that the hazardous material contamination of 8 site, tay
pose to children’s health, public health, or the environment, and shall
be conducted in & menner that complies with the gmdehnes
published by the Department of Toxic Substancés Control entltlcd
“Preliminary  Endangerment  Assessment:  Guidance Mahilal,’
including -any amendments that are determined by the Department
of Tq:u'c Substances Control to be appropriate to address issues that
are unique o schoolsites.

{i) “Proposed -schoolsite” meens real property acquired or to be
acquired cor propesed for use as a schoolsite, prior to its ocoupancy ‘as
a school.

(j% “Regulated substance” means any material defined in
subdivision (g) of Section 25532 of the Health and Safcty Caode.

(k) “Release™ has the same meaning the term is given in Article
2 {commencing with Section 25310) of Chapter 6.8 ¢f Division 20 of
the Health and Safety Code, and includes a release described in
subdivision (d) of Section 25321 of the Health and Safety Code.

() “Remedial action plan™ means a plan approved by the
Department of Toxic Substances Control pursuant to Section '—'53561
of the Health and Safety Code.

(m) “State ect” means the Carpenter—Presley-Tanner ‘Hazardous
Substance Account Act (Chapter 6.8 (commencing with Section
25300) of Division 20 of the Health and Safety Cods).

SEC.2. Section 17210.1 is added to the Education Code, to read:

17210.1. (a) Notwithstanding any other provision of law:

89

190




Ch. 1002 —f—

(1) For sites addressed by this article for which school districts
elect to receive state funds pursuant to Chapter 12.5 (commencing
with Section 17070.10), the state act applies to schoolsites where
naturally occurring hazardous ‘materials ore present, rogardless of
whether there has been 2 releasc or there iz a threatened release of
a hazardous material,

(2) For sites addressed by this article for which school districts
elect ‘to receive state funds pursuvant to Chapter 12.5 (commencing
with Section 17070.10), &Il references in the state act to hazardous
substances shall be deemed to include hazardous materials &nd all.
references in the state act to public health shall be deemed to include
children's health.

3) All risk assessments conducted by schoal districts that elect to
receive stete funds pursuant to Chapter 12.5 (commencing with
Section 17070.10} at sites addressed by this article shall include a focus
on the riske to children’s health posed by & hezardous materials
release or threatened release, or the presence of naturally occurring
hazardous materials, on the schoolsite.

(4) The response actions selected under this article shall, &t a
minimum, be protective of children's health, with an ample ma.rgm
of safety.

(b) In implementing this article, the Department of Toxic
Substances Control shall comply with Sections 25358,7 and 25358.7.1
of the Health and Safety Code.

(c) Nothing in this article shall be construed to limit the authority
of the Department  of Toxic Substances Control or the State
Department of Education to take any action otherwise authonzed
under any other provision of law.

(d) The Department of Toxic Substances Control shall comply
with Chapter 6.66 (commencing with Section 25269) of Division 20
of the Health and Safety Code when recovering its costs mcurred
carrying out its duties pursuant to this article.

(e) Article 11 {commencing with Section 25220) of Chapter 6.5 of
Division 20 of the Health and Safety Code does not apply to
schoolsites at which &ll necessary response actions havé been
completed.

SEC.3. Section 17213.1 is added te the Education Code, to read:

17213.1. As 8 condition of receiving staté funding pursuant to
Chapter " 12.5 (commencing with Section 17070.10) the govcmmg
board of a school district shall comply with subdivision (a), and is not
required to comply with subdivision (a) of Section 17213, prior to the
acquisition of a schoolsite, or if the school district owns ot ‘leases a
schoolsite, prior to the construction of a project,

(a) Prior to acquiring a schoolsite the pgoveining bosid shall -
contract with an environmental assessor to conduct a Phase I
environmental assessment of the proposed schoalsite,
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(1) The Phass I environmental assessment shall contein one of the
following recommendations;

(A) A further investigation of the site is not required,

(BY A preliminary endanperment assessment is needed, including
sampling or testing, to determine the following:

(i) If a release of hazerdous material has occurred end, if so, the
extent of the release.

(i) Ifthere is the threat of a release of hazardous materials.

{iii) Ifa naturally occurring hezardous material is present.

{2) If the Phase I environmenta]l assessment concludes that
further investigation of the site is not required, the assessment
together with all documentation related to the proposed acquisition
or use of the proposed schoolsite shall be submitted to the State
Departrment of Educstion. A school district may submit & Phase I
environmental assessment to the State Department of Education
prior to its Submission of other documentstion related to the
proposed schoolsite acquisition or use. Within 10 calendar days of .
receipt of the Phase I environmental asgessment, the State
Department of Education shall transmit the Phase 1 environmental
assessment to the Department of Toxic Substances Control for its
review and approval, which shall be conducied by the Depertment
of Teoxic Substances Control within 30 calendar. days- of its receipt of
the assessment. If the Department of Toxic Substances Control
concurs with the conclugion of the Phase I environmental assessment
that a further investigation of the sgita is. not required,. the
Departiment of Toxic Substances Control shall approve the Phase I
environmemnts] assessment and shall notify the State Department of
Education and the governing board of the school district of the
approval. .

(3) If the Phase I environmental assessment concludes that 2
preliminary  endangerment  assessment is  needed, or if the

Department of Toxic Substances Control concludes that a
" preliminary endangerment assessmemt 8 needed, the. school district
shall either contract with an environmental assessor to prepare &
preliminaty  endangerment assessment of the proposed schoolsite
and enter into an agreement with the Depariment of Toxic
Substances Control to oversee the preperstion of the preliminary
endangerment assessment or elect not to pursue the acquisition’ or
construction  project. The preliminary endangerment assessment
shall contain one of the following conclusions:

(A) A further investigation of the site is not required.

(B) A release of hazardous materials has occurred, and if so, the
extent of the release, that there is the threat of a release of hazardous
materials, or that & naturally occurring hazardous material is present,
or any combination thereof, .

(4) The school district shall subnit the preliminary
endangerment assessment to the Department of Toxic Substances
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Control for its review and approvel, The school district shall also
make the preliminary endangerment assessment available to the
public for review for not less than 30 calendar days.

{5) The Department of Toxic Substances Control shall complete
its Teview within 60 calendar days of receipt of the preliminary
endangerment sssessment and shall either approve or disapprove
the preliminary endangerment assessment. :

(6) If the Department of Toxic Substances Contro]l disapproves
the preliminary endangerment assessment, it shall inform the district
of the decision, the basis for the decision, and actions necessary to
secure the Department of Toxic Substances Control approval of the
preliminary endangerment assessment. The school district shall take
actions necessary to secure the approval of the Department of Toxic
Substances Contrel of the preliminary endangerment assessmenmt or
elect not to pursue the acquisition or construction project.

(7) If the preliminary endangemment assessment determines that
a further investigation of the site is not required and the Depariment
of Toxic Substances Control approves this determination, it shall
notify the State Department of Education and the school district of
its approvel. The school district may then proceed with the
acquisition or construction project, -

(8) If the preliminary endangerment assessment determines that
a release of hazardous material has occurred, that there is the threat
of 8 release of hazardous materials, that a naturally occurring
hazardous material is present, or any combination thereof, that
requires  further investigation, and the Department of Toxic
Substances Control approves this determination, the school district
may elect not to pursue the acquisition or construction project, If the
school district elects to pursue the acquisition er construction project,
it shall do all of the following:

(A) Prepare & financial analysis that estimates the cost of response
action that will be required at the proposed schoolsite.

(B) Assess the benefits that accrue from using the proposed
schoaolsite when compared to the use of alternative schoolsites, if any.

(C) Obtain the approval of the State Department of Education
that the proposed schoolsite meets the schoolsite selection standards
adopted by the State Department of Education pursuant to
subdivision (b) of Section 17251.

(D) Evaluate the suitability of the proposed schoolsite in light of
the recommended alternative schoolsite locations in order of merit
if the school district has requested the assistance of the State
Department of Education, based upon the standards of the State
Department of Education, pursuant to subdivision (a) of Section
17251,

(9) The school district shall reimburse the Department of Toxic
Substances Contro! for all of the department's response costs.
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(b) The costs incurred by the' school districts when complying
with this section are allowable costs for purposes of an applicant
under Chapter 12.5 (commencing with Section 17070.10) of Part 10
and may be reimbursed in accordance with Section 17072.13.

(c) A school "district that releases a preliminary endengerment
assessment, or information concerning a preliminary endangemment .
agsessment, required by this section, may not be held liable in eny
action filed against the school district for making the preliminsry
endangerment assessment available for public review.

SEC.-4. Sections | to 3, inclugive, of this act shall not become
operative unless and until Assembly Bill 387 of the 1999-2000 Regular
Session is chaptered and becomes operative.
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Assembly Bill No, 2539

CHAPTER 135

An act to amend Sections 651, 680, 4112, 4982, 4998, 4998.2, 4998 5,
4998.6, 6086.65, and 17537.11 of the Business and Professions Code, to
amend Sections 1102.2, 1103, and 2924c of the Civil Code, to amend
Sections 131.4, 703.140, and 704.115 of the Code of Civil Procedure,
amend Sections 1201, 2210, 2502, 9528, and %706 of the Commercial
Code, to smend Sections 5222, 7236, 14000, 14030, 14030.1, 14035,
14036, and 25207 of the Corporations Code, to amend Sections 1209,
17210, 17284.5, 17620, 23812, 24255, 35012, 35160.5, 37252, 44225.6,
44127, 44259, 44275.3, 44424, 47611.5,47612.5, 51871.5, 54685.2, 54685.3,
60200.2, 60855, 66293, and 81149 of, to amend and renumber Section
39006 of, and to amend and reoumber the heeding of Chapter 8
(commencing with Section 60850) of Part 33 of Division 4 of Title 2
of, the Education Code, to amend Section 8040 of the Elections Code,
to amend Sections 243, 2040, 3021, 4065, and 5002 of the Family Code,
to amend Section 18210 of the Financial Code, to amend Section
55702 of the Food and Agricultural Code, to amend Sections 3540.1,
7222, 15346.9, 18935, 19827.3, 20395, 20397, 20677, 21070.5, 21071,
21073.7, 21370, 21572, 22825.01, 22875, 31469.5, 51298, 53601, 53635,
54985, 69915, 721314.2, and 91007 of the Government Code, to amend
Sections 1357.50, 1368, 1368.04, 1370.4, 1374.32, 1386, 1507.3, 1596.7927,
25390.4, 321217, 33333.6, 3333417, 44287, 51451, 104550, 104556,
104557, 112040, 115813, and 128375 of, and to amend and renumber
Section 13933 of, the Health and Safety Code, to amend Scctions 384,
791.02, 1035, 1765.1, 1874.81, 10123.68, 101453, 10169, 10165.2,
10176.61, 11629.92, and 12967 of, and to amend and renumber Sections
1785.89, 10140, 10141, and 12698 of, the Insurance Code, to amend
Sections 1174.5, 1777.5, 1777.7, 3762, 6394.5, 6429, 6434, and 6650 of the
Labor Code, to amend Sections 273.84, 296.1, 487c, 666, 83032, 1443,
2062, 6129, 11166.3, 11170.6, 12000, end 13510 of the Penal Code, to
amend Section 2357 of the Probate Code, to amend Section 12102 of
the Public Contract Code, to amend Sections 2715.5, 31164, and 42923
of the Public Resources Code, to amend Sections 237, 2512, 2613, 6471,
and 6472 of the Revenue and Taxation Code, to amend Sections 426,
1666, 5204, 9980, 12808, 12815, 13377, 16020.1, 21051, 22511.56, 34505.9,
and 35790.1 of the Vehicle Code, to amend Sections 361.5, 727.3,
727.31, 827, 1788, 17B9.5, 9564, 14105.26, and 25002 of the Welfare and
Institutions Code, and to amend Section 1 of Chapter B68 of the
Statutes of 1998, and Section 7 of Chapter B4 of the Statuies of 1999,
relating to maintenance of the codes,

{Approved by Govemor uly 19, 2000, Filed with
Secretary of State July 19, 2000.]
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LEGISLATIVE COUNSEL'S DIGEST

AB 2539, .Committee on Judiciary, Maintenance of the codes.

Existing law directs the Legislative Counsel to advise the
Legislature from tme to time ag to legislation necessary to maintain
the codes.

This bill would restate existing provisions of law to effectuate the
recommendations made by the Legislative " Cownsel to the
Legislature for consideration during 2000, and would not make any
substantive change in the law. '

The people of the State of California do enact as follows:

SECTION 1. Section 651 of the Business and Professions Code is
amended to read:

651. (a) It is unlawful for any person licensed under this division
or under any injtiative act referred to in this division to disseminate
or cause to be disserninated any form of public communication
containing a false, fraudulent, misleading, or deceptive statement,
claim, or image for the purpose of or likely to induce, directly or
indirectly, the rendering of professional services or fumishing of
products in connection with the professional practice or businéss for
which he or she is licensed. A “public communication” as used in this
section includes, but is not limited to, communication by means of
mail, television, radio, motion picture, newspaper, book, list or
directory of healing arts practitioners, Intemet, or othér electronic
communication,

(b) A false, fraudulent, misleadmg. or deceptive statement, claim,
or image includes a statement or claim that does any of the following:

(1) Contains a misrepresentation of fact.

(2) Is likely to mislead or deceive because of a failure to disclose
material facts. ,

(3) (A) Is intendad or is likely to create false or unjustified
expectations of favorable results, including the use of any photograph
or other image that does not accurately depict the results of the
procedure bcmg advertised or that has been altered in any manner
from the image of the actual subject depicted in the photograph or
image.

(B) Use of any photograph or other image of a mode! without
clearly stating in a prominent location in easily readable type the fact
that the photograph or image is of & model is a vidlation of subdivision
(). For purposes of this paragraph, a model is anyone other than an
actual patient, who has undergone the procedure being advertised,
of the licensee who is advertising for his or her services.

(C) Use of any photograph or other image of an actusl patient that
depicts or purports to depict the results of any procedure, or presents
“before and “after” views of a patient, without specifying in a
prominent location i easily readable type size what procedures
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school are currently, or are likely to be, et capacity and, therefare,
those schools or grade levels sre uneble to accommodate any new
pupils ubder the open enrollment policy,

(4) It is the intent of the Legislature that, upon the request of the
pupil’s parent or guardian and demonsiration of financial need, each
school district provide transportation assistance to the .pupil to the
extent that the district otherwise provides ftransportation assistance
to pupils.

SEC. 38. Section 37252 of the Education Code is amended to read:

37252, (a) The goveming board of each district maintaining any
or all of grades 7 to 12, inclusive, shall offer and a charter school that
maintains any or all of grades 7 to 12, inclusive, may offer summer
school instructicnal programs, using the amount computed pursuant
to Section 42239, for pupils enrolled in grades 7 to 12, inclusive, who
do not demonstrate sufficient progress toward passing the exit
exmmnatlon required for high school gradustion pursuant to Chapter

8 (commencing with Section 60850) of Part 33. Sufficient progress
shall be determined on the basis of either of the following:

(1) The results of the assessments administered pursuant -to
Article 4 (commencing with Section 60640) of Chapter 5 of Part 33
and the minimum levels of proficiency recommended by the State
Board of Education pursuant to Section 60648.

(2) The pupils" grades and other indicators of academic
achievernent designated by the district.

(b) The summer school programs shall also be offered to pupils
who were enrolled in grade 12 during the prior school year after the
completion of grade 12,

{c) (1) For purposes of this section a pupil shall be considered to
be entolled in a prade immediately upon completion of the
preceding grade.

(2) For the purposes of this section, pupils who do not possess
sufficient English language skills to be asssessed as set forth in Sections
60850 and 60853, shall be considered pupils who do not demonstrate
sufficient progress towards passing the exit examination réquired for
high school graduation and shall receive supplemental instruction
designed to assist pupils to succeed on the high school exit
examination, '

(d) Instructional programs may be offered purswant to this section
during the summer, after school, Saturday, or during intersession, or
in any combination of summer, after scheol, Saturday, or interSession
instruction, but shall be in addition to the regular schoolday.

{e) This scction shall become operstive January 1, 2000.

SEC. 39, Section 39006 of the Education ‘Code is amended and
renumbered to read:

17215.5. (a) Pror to cummenci.ng the . acquisition of real
property for a new schoolsite in an area designated in a city, county,
or city and county gemeral plan for agricultural use and zoned for
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agricultural preduction, the povemning board of a school district shall
make all of the following findings:

"7 (1) The school district hes hotified and consulted with the city,

county, or city and county within which the prospective scheolsite is

to be located. ’

(2) The final site selection has been evaluated by the govemning
board of the school district based on all fectors affecting the public
interest and not limited to selection on the basis of the cost of the land.

(3) The school district will attenipt to minimnize any public hesith
and safety issues resulting from the neighboring agricultural uses that
may affect the pupils and employees at the schoolsite,

(b) Subdivision (2) shall not apply to any schoolsite approved by
the State Department of Education prior to January 1, 1997,

SEC. 40. Section 44225.6 of the Education Code is amended to
read: ‘

44225.6. (a) By January 10 of each year, the commission shall
report to the Legislature and the Govemor on the number of
‘classroom  teachers who teccived credentials, internships, and
emergency permits in the previous fiscal year _This report shall
include the fellowing information:

{1) The number of individuals recommended  for credentials by
institutions of higher education.

(2) The number of individuals recommended by school districts
operating district internship programs. )

{3} The number of individuals receiving apn initial credential
based on 8 program completed outside of Califomia,

{(4) The number of individuals serving in the following capacmes
by subject matter, county, and school district:

{A} University internship.

(B) District internship.

{C) Pre-Intemship,

(D) Emergency permit,

(E) Credential waiver,

(5) The specific subjects and tcaching areas in which there are a
sufficient number of new holders of credentials to fill the positions
currently held by individusals with emergency permits.

(b} The commission shell make this report available to school
districts and county offices of education to assist them in the
recruitment of credentialied teachers.

(c) A common measure of whether teacher preparation programs
are meeting the challenge of preparing increasing numbers of new
teachers is the number of teaching credentials ewarded. The number
of fteaching credentials recommended by these programs end
awarded by the commission are indicators of the productivity of
teacher preperation programs, The commission shall include in the
- report prepared for the Legislatere and Governor pursuant to
subdivision (a) the total number of teaching credentials
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this discussion occurs, provided that it is broadly inclusive of all
groups with an interest in universal health coverage.

{d) Interagency participation including, but not limited to, the
State Department of Heslth Services, the State Department of
Mental Health, the Department of Fipance, the Managed Risk
Medical Insurance Board, the Department of Consumer Affairs, the
Public Employees’ Retirement System, the State Department of
Social BServices, the Departmenmt of Corporations, the Department of
Insurance, and any other appropriate agencies which the secretary
determines can contribute to the effort to provide univefsal health
coverage. .

{e) Obtaining information from the United States Health Care
Financing Administration regarding whether federal waivers or
other forms of federal participation are necessary.

SEC. 174, Section 1 of Chapter 868 of the Statutes of 1998, ss
amended by Section 1 of Chapter 153 of the Statutes of 1999, is
amended to read; ,

Section 1, (a) Commencing with the 1999-2000 school year, the
arca of Eastview as delineated in subdivision (c) is an optional
attendance area. Parents and legal guardians residing in the area of
Eastview may meke mn election for eech pupil as to whether that
pupil will attend schools in the Palos Verdes Peninsula Unified School
District or the Los Angeles Unified School District. For the 1999-2000
school year, the parents or legal guardians of all pupils who reside in
the area of Eastview may make zn election by March 1, 1999, as to the
school district their child or children will attend. For the 2000-01
school year and each subsequent school year, the. parents or legal
guardians regiding in the area of Eastview shall make their initial
election as to the school district their child or children will atiend by
March 1 of the school year in which the pupil first enters elementary
school, and shall make a second election by March 1 of the school year
in which the pupil enters middle school, Perents and legal guardians
residing in the drea of Eastview may elect, for each of their children,
whether to attend schools in the Palos Verdes Peninsula Unified
School District or the Los Angeles Unified School District twice
during the time thet their child attends school. This election may be
made once during any time the child attends kindergarten or any of
grades 1 to &, inclusive, and be made once during the time the child
attends any of grades 9 to 12, inclusive, Parents or legal guardians who
newly move into the area of Eastview shall make their initial election
as to the school district their child or children will attend when the
parents or legal guardians first enroll their child or children in public
school. This section is applicable to all pupils who reside within the
erea of Eastview of Los Angeles County regardiess of whether the
pupil previously attended a private school,

{b) Any school facility belonging to the Los Anpeles Unified
School District that is located in the area delineated in subdivision (¢)
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shall remain the property of the Los Angeles Unified School District. -

The status of an employee as an employee of the Los Angeles Umﬁed' :

School District shall not be affected by this act.

{c) For the purposes of this gection, the fouowmg are t.he
bounderies of the area in Eastview in Los Angeles County: begin at
the southeast comer of Tract #19028 as shown on map filed in book
587, pages 83 and 84, of maps in the coffice of the Recorder of the -
County of Los Angeles, said comer being engle point in the boundary’
of the City of Rancho Palos Verdes as same existed on November I,
1978; thence northerly along the boundary of the City of Rolling Hilis
Estates ss same existed on seid date to its first intersection with the
boundary of the City of Lomite as same existed on sajd date; thenes
casterly along said less mentioned boundary and following the same
in all its various courses to the intersection of the northerly line of Lot
| of Tract #3192 as shown on map filed in book 44, pages 91 to 94,
inclusive; of said maps and the centerline of Western Avenue as
shown on map filed in book 77, page 88, of record of surveys, in the
office of said recorder; thence southerly along seid centerline and
continuing  southerly along the centerline of Weste.rn Avenue as
shown on map of Tract #24436 filed in book 653, ‘pages 96 to 100,
inclusive, of said maps to the centerline of Westmont Drive as shown
on map of parcel map #5375 filed in book 63, pages 92 and 93, of
parcel maps in the office of said recorder; themnce continuing
southerly along the centerline of Western Avenue as shown on said
last mentioned map a distance of 67 feet; thence easterly at right
angles from seid last mentioned centerline a distance of 50 feet to the
northerly terminus of that certain course having a bearing and length
of N1343 feet 42 inches East along that certain 27 foot radius curve
in said last mentioned boundary of the City of Ranche Palos Verdes,
thence northerly along said last mentioned boundary to the point of
beginning. .

SEC. 175. Section 7 of Chapter 84 of the Statutes of 1999, as
amended by Section 7 of Chapter 86 of the Statutes of 1999, is
amended to read:

Sec. 7. For purposes of allocating one-half of the moneys
sppropriated by Iem $210-118-0001 of the Budget Act of 1999, ail of
the following apply:

(a) A county is prohibited from receiving any portion of the
moneys unless the county complies with all of the following;

(1) No later than October 1, 1999, the county auditor reports to the
Controller and the Director of Finance the total amount of ad
valorem property tax revenue allocated  from  the coimty's
Educational Revenue Augmentation Fund to school districts,
community college districts, and county superintendents of schools
for the 1998-99 fiscal year.

(2) The county board of supervisors adopts an ordinance’ or
resolution that specifies each amount of ad valorem property tax
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revenue shifted from 2 Jocal agency within the county to the county's
Educational Revenue Augmentation Fund for the 1998-99 fiscal year,
and the chairperson of the county board of supervisors reperts those
revenue shift amounts’ to the ‘Controfler and the Director of Finance
in a manner that identifies the revenue shift emount for each local
agency in the county.

(3) The county board of supervisors adopts an ordinance or
resolution pursuant to which the county agrees to both of the
following:

(A) The county will allocate its share of the appropriated moneys
subject to this section in accordance with subdivision (c).

{B) The county will not, in connection with either parsgraphs (1)
or (2) of this subdivision or subdivision (c), make any claim for
reimbursement of state-mandated local costs.

No later than December 1, 1999, the county board of supervisors
shall transmit the ordinance or resolution adopted pursusint to this
paragraph  to  the Director of Finance. The Controller shall
promulgate guidelines for the meking of reports as required by this
subdivision,

(b) For each county that complies with all of the condntwns set
forth in subdivision (a), the Controller shall do both of the followmg

(1) Performn the following calculations:

(A) Divide the amount reported by the county sauditor in
accordance with paragraph (1) of subdivision (a) by the total of all
of the amounts reported by all county auditors in accordance with
paragraph (1) of subdivision (a),

(B) Divide the amount appropriated by ltem 9210-118.0001 of the
Budget Act of 1599 by two.

{C} Multiply the amount determined in eccordance  with
subparagraph (A) by the amount determined in accordance with
subparagraph (B).

For purposes of performing these calculations, the Controller shall
review the information submitted by the county.. If, consistent with
information available from any other reliable source, the Controller
-determines that the information may be inaccurate, the Controller
may request the Director of Finance to review the amount repoited
by the county in accordance with paragraph (1) of subdivision (a).
The Director of Finance may direct the Controller to edjust the
gmount reported to the Controller by the county in accordance with

paragraph (1) of subdivision (a). The Controller shall inforrh the *

county of any adjustment that is so made.

{2) No later than February 1, 2000, the Contmller shall, frém the
appropriated revenues subject to this section, allocate to the county
the amount determined for that county pursuant 10 paragraph (1),

(¢) In each county that receives revenue 1in accordance with
subdivision (b), the county auditor shall allocate that revenue to
those local agencies among the county, and cities and special districts
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in the county, that contributed a positive amount to the county’s
Educational Revenue Augmentation Fund for the 1998-99 fiscal year
The sallocation share for each recipient local agency shall be
determined pursuant to the following calculations:

(1) Divide the amount of revenue shifted for the 1998-9% fiscal
year from the local agency to the county's Educetional Revenue
Augmentation Fund by the total amount of revenue shifted for the
1998-99  fiscal year to the county's Educational Rsvenue
Augmentation Fund by =ll local agencies in the county contributing
a positive amount to that fund. _

(2) Multiply the ratio determined pursuant to paragraph (1) by
the amount of tevenues allocated to the county pursuant to
paragraph (2) of subdivision (b},

SEC. 176. Any section of any act enacted by the Legislature
during the 2000 calendar year that takes effect on or before January
1, 2001, and that amends, amends and renumbers, adds, repeals and
adds, or repeals a sectdon that is emended, amended and
renumbered, added, repealed and added, or repealed by this act,
shall prevail over thizs act, whether that act is enacted prior to, or
subsequent to, the enectment of this act. The repeal, or repeal and
addition, of any article, chapter, part, title, or division of any code by
this act shall not become operative if any section of any other act that
is enacted by the Legislature during the 2000 calendar year and takes
effect on or before January 1, 2001, amends, smends and renumbers,
adds, repeals and adds, or repeals any section contained in that
article, chapter, part, title, or division.

97

203







—13— Ch. 443

to eddress the release or threatened release of hazardous materals,
or presence of any naturaily occurring hazardous materials,

(3) The site conditions will not pose & significant threat to the
health and safety of workers involved with construction.

{g) The Department of Toxic Substances Contro! shall notify the
State Department of Education, the Division of the State Architect,
and the Office of Public School Construction when the Department
of Toxic Substances Control certifies that all necessary response
actions have been completed at a schoolsite. The Department of
Toxic Substances Control shall also notify the Division of the State
Architect whenever a response action has an impact on the design of
a school facility and shall specify the conditions that must be met in
the design of the school facility in order to protect the integrity of the
response action.

(h) The school district shall reimburse the Department of Toxic
Substances Contro! for all response costs incurred by the department.

(i) The costs incurred by the school districts when complying with
this section are allowable costs for purposes of an applicant under
Chapter 12.5 (commencing with Section 17070.10) of Part 10 and may
be reimbursed in accordance with Section 17072.13.

SEC. 6. Notwithstanding Section 17610 of the Govemment Code,
if the Commission on State Mandates determines that this act
contains costs mandated by the state, reimbursement to local
agencies and school districts for those costs shall be made pursuant
tc Part 7 (commencing with Section 17500) of Division 4 of Title 2 of
the Government Code. If the statewide cost of the claim for
reimbursement does noat exceed one million dollars ($1,000,000),
reimbursement shall be made from the Staie Mandates Claims Fund.

SEC. 7. This act is an urgency statute necessary for the injlmediate
preservation of the public peace, health, or safety within the meaning
of Article IV of the Constitution and shell go into immediate effect.
The facts constituting the necessity are:

In order to ensure that school districts receive state funding by
complying with the Phase I environmental assessment requirement,
it is necessary that this act take effect immediately.
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Assembly Bill No. 2644

CHAPTER 443

An act to amend Sections 17210, 17210.1, 17213.1, and 17213.2 of,
and to add Section 17072.18 to, the Education Code, relating to school -
facilities, and declaring the wurgency thereof, to take effect
immediately.

[Approved by Govemaor September 13, 2000, Filed
with Secretary of State September 14, 2000.)

) LEGISLATIVE COUNSEL'S DIGEST

AB 2644, Calderon. School facilities: contamination.

{1) Existing law defines ‘“‘environmental assessor” for purposes of
assessing proposed schoolsites for environmental hazards as a class IT
environmental assessor registered by the Office of Environmental
Health Hazard Assessment or a2 licensed hazardous substance
contractor.

This bill would include in that definition a registered professional
engineer, a registered geologist, and a registered ceriified engineer
geologist. .

(2) Existing law defines a *‘Phase I environmental assessment."

This bill would provide that a Phase I envircnmental assessment
conducted pursuant to the reguirements adopted -by the American
Society for Testing and Materials for due diligence for commercial
real estate trapsactions satisfies the requirements for condocting =&
Phase 1 environmental assessment unless and until the Department
of Toxic Substances Control adopts final regulations that establish
guidelines for a Phase 1 environmental assessment for purposes of
schoolsites that impose different requirements from those imposed
by the American Society for Testing and Materials.

(3) Existing faw requires the Department of Toxic Substances
Control o comply with provisions of Jaw regarding public
participation in response actions undertaken for certain listed sites
and community advisory groups established to review and comment
- on the response actions conducted in affected communities.

The bill would require a school district to provide a notice to
residents in  the immediate area, approved in form by the
Department of Toxic  Substances Control, prior to  the
commencement of wotk on a  preliminary  endangerment
assessment, thereby imposing a state-mandated jocal program.

(4) Existing law requires the Department of Toxic Substances
Control to comply with certain provisions of law when recovering its
costs incurred in carrying out its duties with regard to schoolsites.
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This bil] would make that requirement contingent on the
Legistature not otherwise funding the department’s costs for
overseeing the actions taken with regard to schoolsites.

(5) Existing law requires the goverming board of a school district,
as a condition of receiving state funding under the Leroy F. Greéne
School Facilities Act (Greene Act) of 1998, to have conducted & Phase
I environmental assessment of a proposed schooisite before acqumng
the site.

This bill would require the Department of Toxic Substances
Control, if it determines that the Phase 1 environmental assessment
is not complete or disapproves the Phase I environmental
assessment, to inform the school district of the decision, the basis for
the decision, and actions necessary to secure department approval of
the Phase I environmental assessment. The bill would require the
school distict to take actions necessary to secure the epproval of the
Phase 1 environmental assessment, elect to conduct a - preliminary
endangerment assessment, or elect not to pursue the acquisition of
the construction project. The bill would permit the State Allocation
Board to provide funding for response costs of the removal of
hezardous *waste or substances at schoolsites in a schocl district that
has not received Greene Act funds for site acquisition, but will
undertake construction on the site in accordance with the Greene
Act,

(6) Existing law immunizes a school district from lability in any
action filed against the school district for making a preliminary
endangerment  asSessment  or  information  concerning  that
assessment available for public review. :

This bill would extend that immunity to cover the aviailabﬁit'y'for
public review of Phase I environmenta assessments and mfonnauon
concerning that assessment.

(7) The California Constitution requires the state to reimburse
local agencies and school distdcts for certain costs mandated by 'the
state. Statutory provisions establish procedures Tfor making that
reimburserent, including the creation of & State Mandates Claims
Fund to pay the costs of mandates that do not exceed $1,000,000
statewide and other procedures for claims whose statewide costs
exceed $1,000,000. ’

This bill would provide that, if the Commission on State’ Mandates
determines that the bill contains costs mandated by the state,
reimbursement for those costs shall be made pursuant o these
statutory provisions.

This bill would declare [hat it is to lake effect immediately as an
urgency statute.
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The people of the State of California do enact as follows:

SECTION 1. Section, 17072.18 is added to the Education Code, to
read:

17072.18, The board may provide funding for response costs of
the removal of hazardous waste or solid waste, the removal of
hazardous substances, or other remedial action in connection with
hazardous substances at a schoolsite, in the same manner as provided
in Section 17072.13, to a schoo] district that has not applied for, or
received, funds from the board for the acquisition of a schoolsite, but
which has incurred, or will incur, response costs necessary for the
development of the site, before it can undertake construction at the
site, in accordance with the requirements of this chapter, and which
is otherwise eligible to receive funds under this chapter.

SEC. 2. Section 17210 of the Education Code is amended to read:

17210. As used in this article, the following terms have the
following meanings: ,

(a) “"Administering agency” 'means any apency designated
pursuant (o Section 25502 of the Health and Safety Code.

(b) “Environmental assessor” means & class II  environmental
assessor registered by the Office of Environmental Health Hazard
Assessment pursuant to  Chapter 698 (commencing with Section
25570) of Division 20 of the Health and Safety Code, a professional
engineer registered in this state, a geologist registered in this state,
a certified engineering geologist registered in this state, or a licensed
"hazardous substance contractor certified pursuant to Chapter 9
(commencing with Section 7000} of Division 3 of the Business and
Professions Code. A licensed hazardous substance contractor shall
hold the equivalent of a degree from an accredited public or private
college or university or from a private postsecondary educational
institution epproved by the Bureau for Private Postsecondary and
Vocational Education with at least 60 units in environmental,
biological, chemical, physical, or soil science; engineering; geology,
environmental or public health; or a directly related science field. In
addition, any person who conducts Phase I  environmental
assessments shall have a least two years experience in the preparation
of those assessments and any person who conducts a preliminary
endangerment assessment shall have at least three years experence
in conducting those assessments.

(¢) “Handle” has the meaning the term is given in Article |
(commencing with Section 25500) of Chapter 6.95 of Division 20 of
the Health and Safety Code, -

(d) “Hazardous air emissions” means emissions into the ambient
air of air contaminants that have been idemiified as & toxic air
contarninant by the State Air Resources Board or by the air poliution
control officer for the jurisdiction in which the project is located. As
determined by the air polintion control officer, hazardous air
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emissions also means emissions into the ambient air from any
substance identified in subdivisions (8) to (f), inclusivé, of "Section
44321 of the Health and Safety Code.

{e) “Hazardous - material” has the meaning th¢ term is given in

. subdivision (d) of Section 25260 of the Health and Safety Code.

€3] “Dpcralion and maintenance' “removal action work plan,”
respond " ‘“response,”  “‘response action” and “site” have the
meanings those terms are given in Aricle 2 {(commencing with
Section 25310) of the state act.

(g) “Phase I environmental assessment’ means a preliminary
assessment of a property to determine whether there has been or
may have been a release of a hazardous material, or whether a
naturally occurring  hazardous material is  present, based on
reasonably available information about the property and the area in
its vicinity, A Phase I environmental assessment may include, but is
not limited to, a review of public and private records of current and
historical land useg, prior releases of a hazardous material, data basg
searches, review of relevant files of federal, state, and local agencies,
visual and other surveys of the property, review of historical aerial
photographs of the property and the area in its vicinity, interviews
with cumrent and previous owners and operators, and review of
regulatory comrespondence and environmental reports. Sampling or
testing is not required as part of the Phase I environmental
assessment, A Phase I environmental assessment conducted pursuant
to the requirements adopted by the American Society for Testing and
Materials for due diligence for commercial real estate transactions
and that includes a review of all reasonably available records and data
bases regarding current and prior gas or oil wells’ and naturally
occurring hazardous materials located on the site or ‘located where
they could potentially effect the site, satisfies the requirements of this
article for conducting a Phase I envircnmental assessment unless and
until the Department of Toxic Substances Control adopts final -
regulations that establish guidelines for a Phase I environmental
assessment for purposes of schoolsites that impose different
requirements from those imposed by the Amencan Society for
Testing and Materials. '

(h) “Preliminary endangerment assessment” means an  activity
that is performed to determine whether current or past heazardous
material manegement prectices or waste management practices
have resulted in a release or threatened release of hazardous
materials, or whether naturally occurring hazirdous matenals are
present, which pose a threat to children’s health, childrén’s learning -
abilities, public .health or the environment. A  preliminary
endangerment assessment requires sampling and analysis of a site, a
preliminary determination of the type and extent of hazardous
materia] contamination of the site, and a preliminary eveluation of
the risks that the hazardous material éontamination of a site may pose
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1o children's health, public bealth, or the environment, and shall be
conducted in a manper that complies with the guidelines published
by the Department of Toxic Substances Control  entitled
“Preliminary  Endangerment  Assessment:  Guidance  Manual,"
including any amendments that are determined by the Department
of Toxic Substances Control to be appropriate to address issues that
are unigue to schoolsites. .

(i) “Proposed schoolsite’” means real property scquired or to be
acquired or proposed for use as a schoolsite, poor to its oc::upancy as
a school.

(j) “Regulated  substance’™ means any material defined in
subdivision (g) of Section 25532 of the Health and Safety Code.

(k) “Release” has the same meaning the term is given in Anicle
2 (commencing with Section 25310) of Chapter 6.8 of Division 20 of
the Health and Safety Code, and includes a release described in
subdivision (d) of Section 25321 of the Health and Safety Code.

(D “Remedial action plan” means a plan approved by the
Department of Toxic Substances Control pursvant to Section 25356.1
of the Health and Safety Code.

(m) "“State act” means the Carpenter-Presley-Tanner Hazardous
Substance  Account Act (Chapter ' 6.8 (commencing with Section
25300) of Division 20 of the Health and Safety Code).

SEC. 3. Section 17210.1 of the Education Code is amended to
read:

17210.1, (a) Notwithstanding any other provision of law:

(1) For sites addressed by this article for which school districts
elect to receive state funds pursuant to Chapter 12.5 (commencing
with Section 17070.10), the state act applies to schoolsites where
naturally occuming hazardous materials are present, regardless of
whether there has been a release or there is a threatened release of
a hazardous material.

(2) For sites addressed by this article for which school districts
elect to receive state funds pursuant to Chapter 12.5 (commencing
with Section 17070.10), all references in the state act to hazardous
substances shall be deemed to include hazardous materials and all
references in the state act to public health shall be deemed to inciude
children’s health.

(3) All risk assessments conducted by school districts lhat elect to
receive state funds pursuant to Chapter 12.5 (commencing' with
Section 17070.10) at sites addressed by this article shall include a focus
on the risks to children's health posed by a hazardous materiels
release or threatened release, or the presence of naturally occumring
hazardous materialg, on the schoolsite.

(4) The response actions selected under this article shall, at a
minimum, be protective of children’s health, with an ample margin
of safety.
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(b) In implementing this article, a school district shall provide a
notice to residents in the immediate area, approved in form by the
Department of Toxic  Substances Control, prior to the
commencement of work on a4  preliminary  endangerment
assessmenl.

(c) Nothing in this article shall be construed to limit the authority
of the Department' of Toxic Substances Control or the State
Department of Education to take any action otherwise authorized
under any other provision cof law.

(d) Unless the Legislature’ otherwise funds its costs for overseeing
actions taken pursvant to this article, the Department of Toxic
Substances Control shall comply with Chapter 6.66 (commencing
with Section 25269) of Division 20 of the Health and Safety Code
when. recovering its costs incurred in carrying out its duties “pursuant
. to this article.

(e} Article 1l (commencing with Section 25220) of Chapter 6.5 of
Division 20 of the Health and Safety Code doss not apply to
schoclsites at which all necessary response actions have been
completed. .

SEC. 4. Section 17213.1 of the Education Code is amended to
" read;

17213.1. As a condition of receiving state funding pursuant to
Chapter 12.5 {commencing with Section 17070.10} the governing
board of a schoq) district shall comply with subdivision (a), and is not
required to comply with subdivision (a} of Section 17213, prior to the
acquisition of a schoolsite, or if the school district owns or leases a
schoolsite, prior to the construction of a project.

{a) Prior to acquiring a schoolsite the povemning board shall
contract with an environmental assessor to supervise the preparation
of and sign a Phase I environmental assessment of the proposed
schoolsite unless the goveming board decides' to proceed directly to
a preliminary endangerment assessment, in’ which ' case it shall
comply with paragraph (4). ' '

(1} The Phase I environmental assessment shall contzin one of the
following recommendations:

(A) A further investigation of the site is not requ:red

(B) A preliminary endangerment assessment is needed, mcludlng
sampling or testing, to determine the fullowmg

(i) If a release of hazardous material has occurred and, if so, the
extent of the release.

(ii) If there is the threat of a release of hazardous materials.

{i1i) If a naturally occurring hazardous material is present.

{2) ¥ the Phase 1 environmental assessment concludes that
further investigation of the site is not reguired, the assessment
together with all documentation related to the proposed acquisition
or use of the proposed schoolsite shall be submitted (o the State
Department of Education. A school district may submit a Phase 1

91

211




—7— Ch. 443

environmental assessment to the .State Department of Education
prior to its submission of other documentation related sito the
proposed schoolsite acquisition or use. Within 10 calendar days of
receipt of the Phase 1 environmental assessmént and of the fee to be
forwarded to the Department of Toxic Substances Control for its
review of the Phase 1 environmental assessment,  .the State
Department of Education shall wansmit the Phase I. environmental
agsessment to the Department of Toxic Substances Control for its
review and approval, which shall be conducted by the Department
of Toxic Substances: Control within 30 calendar days of its receipt of
the assessment and of sufficient information to allow the Department
of Toxic Substances Control to confirn. that the environmental
assesscr signing the assessment meets the qualifications set forth in
subdivision (b) of Section 17210. In those instances in which the
Department of Toxic Substances Control requests additional
information after receipt of the Phase I environmental assessment
pursiiant to paragraph (3), the Department of Toxic Substances
Control shall conduct its review and approval within 30 days of its
receipt * of the requested additional information. If the Depariment
of Toxic Substances Control concurs with the conclusion of the Phase
I environmental assessment that a further investigation of the site is
not required, the Department of Toxic Substances Contrel shall
approve the Phase I environmental assessment and shall notify the
State Department of Education and the goveming board of the.
school district of the approval.

(3) If the Department of Toxic Substances Control determines
that the Phase I environmenta] assessment is not complete or
disapproves the Phase 1 environmental assessment, the department
shall inform the school district of the decision, the basis  for the
decision, and eactions necessary to secure department approval of the
Phase I environmental assessment. The school district, shall take
actions necessary to secure the approval of the Phase T environmental
assessment, elect- to conduct a  preliminary  endangerment
assessment, or elect not to pursue the acquisition or the construction
project. To facilitate completion of the Phase I environmental
assessment, the information required by this parasgraph may be
provided by tzlephonic or electronic means.

(4) If the Phase I environmental assessment concludes that a
preliminary  endengerment  assessment is  needed, or if the
Department of Toxic Substances Control concludes after it reviews

" a Phese I environmental assessment pursuant to this section that &

preliminary endangerment - assessment is needed, the school district
shall either contract with an environmental assessor to supervise the
preparation of and sign a prehmmary endangerment assessment of
the proposed schoolsite and enter into an agreement with the
Department of Toxic Substances Control to oversee the preparation
of the preliminary endangerment assessment or elect not to pursue
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the acquisition or construction project. The agresment entered into
with the Department of Toxic Substances Control may be entitled an
“Environmental Oversight Agreement” and shall reference this
paragraph. A school district may, with the concurrence of the
Department of Toxic Substances Control, enter into an agreement
with the Department of Toxic Substances Control to oversee the
preparation of & preliminary endangerment assessment without first
having prepared a Phase 1 environmental assessment. Upon request
from the school district, the Director of the Department of Toxic
Substances Control shall exercise its authority to designate a person
to enter the site and inspect and obltain samples pursuant lo Section
25358.1 of the Health and Safety Code, if the director determines that
the exercise of that authority will assist in expeditiously completing
the  preliminary  endangerment  assessment.  The  preliminary
endangerment assessment shall contain  one of the following
conclusions:

(A) A further investigation of the site is not required. *

(B} A release of hazardous materals has occurred, and if so, the ™
extent of the release, that thers is the threat of a release of hazardous
matenials, or that a naturally ocecurring hazardous material is present,
or any combination thereof. -

{5) The school district shall submit a preliminary draft of the
preliminary endangerment assessment to the Department of Toxic
Substances Contre] for its review and approval and to the State
Department of Education for its files. The school district may entitie
a document that is meant to fulfill the requirements of a preliminary
endangerment assessment a *preliminary environmental
agsessment” and that document shall be deemed to be a preliminary
endangerment assessment if it specifically refers to the statutory
provisions whose requirements it intends to meet and the document
meets the requirements of & preliminary endangerment assessment.

(6) The Department of Toxic Substances Control shall complete
its review within 60 calendar days of receipt of the preliminary
endangerment assessment and shall either remun the preliminary
draft to the school district with comments and requested
modifications or requested further assessment or approve the
preliminary endangerment assessment as a final draft preliminary
endangerment  assessment. If the final draft  preliminary
endangerment assessment is approved and the school district
proposes to proceed with site acquisition or a construction project,
the school district shall make the final draft preliminary
endangerment assessment available to the public on the same basis
and at the same time it makes available the draft envircnmental
impact report of negative declaration pursuant to the California
Environmental Quality Act (Division 13 (commencing with Section
21000) of the Public Resources Code) for the site, onless the
document developed pursuant (o the California Environmental
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Quality Act (Division 13 (commencing with Section 21000) of the
Public Resources Code) will not be made eavailable until more than
90 days after the final draft preliminary endangerment essessment is
approved, in which case the school district shall, within 60 days of the
approval of the final draft of the preliminary endangerment
assessment, ssparately publish a notice of the availability of the final
draft for public review in a local newspaper of general circulation.
The school district shall hold a public hearing on the final draft
preliminary endangerment assessment and the draft environmental
impact report or negative declaration at the same time, pursuant to
the  California  Environmental  Quality  Act  (Division 13
(commencing with Sectien 21000) of the Public Resources Code). All
comments pertaining to the final draft preliminary endangerment
assessment and the draft environmental impact report or negative
declaration shall be forwarded to the Department of Toxic
Substances Control immediately. If the district has complied with the
California Environmental Quality Act (Division 13 (commencing
with Section 21000) of the Public Resources Code) prior to initiating
the  preliminary endangerment assessment, the  district  shall
reconsider the adequacy of its epproved environmental: impact
report or negative declaration in light of the approved final draft of
the preliminary endangerment assessment and determine whether
a further environmental document is necessary, The district shall
hold a public hearing on the final draft preliminary endangerment
assessment and its determination on the adequacy of the existing -
environmental documents at the same time and in the same manner:
as it wouid for a draft environmentel impact report or draft negative
declaration as previously set forth in this section. The Department of
Toxic Substances Control shall approve or disapprove -thefinal
preliminary endangerment assessment within- 30 days of the district’s
approval action on the environmental document prepared--under -the
California Environmental Quality Act (Division. 13 (commencing
with Section 21000) of the Public Resources Code) and shall issue
notice of its determination accompanied by a statement of the:basis
of the determination. The school district shall consider whether any -
changes bDetween the final draft and final preliminary endangerment
assessment require any change in its determination pursuant to- the
California Environmental Quality Act (Division 13 (commencing
with Section 21000) of the Public Resources Code). The school
disirict shall not file its notice of determination runder the Celifornia
Environmental Quality Act (Division 13 (commencing with" Section
21000) of the Public Resources Code) until- after the Department of
Toxic Substances Control has approved the final preliminary
endangerment assessment. The public participation process set forth:
in this section shall be used by the school district and the Despartment
of Toxic Substances Control instead of procedures set forth in
Sections 253587 and 25358.7.1 of the Health end Safety Code with
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respect to  prefliminary  endangerment  assessments. If  further
response actions beyond a preliminary endangerment assessment
are required and the district determines that it will proceed with the
acquisition or construction project, the district shall comply with the
public participalion requirements of Sections 25358.7 and 25358.7.]
of the Health and Safety Code and other applicable provisions of the
state act with respect to those response actions.

(7) If the Department of Toxic Substances Control disapproves
the final draft preliminary endangerment assessment, it shall inform
the district of the decision, the basis for the decision, and actions
necessary fo secure the Department of Toxic Substances Control
approval of the preliminary endangerment assessment. The school
district shall take actions necessary (o securs the approval of the
Department of Toxic Substances Contral of the preliminary
endangerment assessment or elect not to pursue the acquisition or
construction project. '

(8) If the preliminary endangerment assessment determines that
a further investigation of the site is not required and the Department
of Toxic Substances Control approves this determination, it shall
notify the State Department of Education and the school distdet of
its approval. The school district may then procesd with the
acquisition or construction project. .

(9) If the preliminary endangerment assessment determines that
a release of hazardous material has occurred, that there is the threat
of a release of hazardous matedals, that & naturally occurring
hazardous wmaterial is present, or any combination thereof, that
requires  further investigation, and the Department of Toxic
Substances Control approves this determination, the school district
may elect not to pursue the acquisition or construction project. If the
school district elects to pursue the acquisition or construction project,
it shall do all of the fallowing:

(A) Prepare a financial analysis that estimates the cost of response
action that will be required at the proposed schoolsite.

(B) Assess (he benefits that accrue from using the proposed
schoolsite when compared to the use of alternative schoolsites, if any.

(C) Obtain the approval of the State Depariment of Education
that the proposed schoolsite meets the schoolsite selection standards
adopted by the - State Department of Education pursuant to
subdivision (b) of Section 1725].

(D) Evaluate the suitability of the proposed schoolsite in light of
the recommended alternative schoolsite locations in order of merit
if the school district has requested the assistance of the State
Department of Education, based upen the standards of the State
Department of Education, pursuant to subdivision (a) of Section
17251,

(10) The school district shall reimburse the Department of Toxic
Substances Control for all of the department’s response costs.
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{b) The costs incurred by the school districts when complying
with this section are allowable costs for purposes of an applicant
under Chapter 12.5 (commencing with Section 17070.10) of Pant 10
and may be reimbursed in accordance with Section 17072.13.

(c) A school district that releases a Phase I environmental
assessment, & preliminary endangerment assessment, or information
concerning either of these assessments, any of which is required by
this section, may not be held Hable in any action filed against the
school district for making either of these assessments available for
public review,

SEC., 5. Section 17213.2 of the BEducation Code is amended to
read:

17213.2. As a condition of receiving state funds pursuant to
Chepter 12,5 (commencing with Section 17070.10), all of the
following appiy:

(a) If a preliminary endangerment assessment prepared purssant
to Section 17213.1 discloses the presence of a hazardous materials
release, or threatened release, or the presence of naturally occurring
hazardous materials, at a proposed schoolsite at concentrations that
could pose a significant risk to children or adults, and the school
district owns the proposed schoolsite, the school district shall enter
into an agreement with the Department of Toxic Substances Control
to oversee response action at the site and shall take response action
pursuant to the requirements of the state act as may be required by
the Department of Toxic Substances Control.

(b) Notwithstanding subdivision (a), a school district need not
take action in response .to a release of hazardous material to
groundwater underlying the schoolsite if the release occurred at a
site other than the schoolsite and if the following conditions apply:

(1) The school district did not cause or contribute to the release
of a hazardous material to the groundwater,

(2) Upon the request of the Department of Toxic Substances
Control or its authorized representative the school district provides
the Department of Toxic Substances Control or its authorized

- representative with access to the schoolsite.

(3) The schoo! district does not interfere with the response action
activities. '

(c) If at anytime during the response action the school district
determines that there has been a significant increase in the estimated
cost of the response action, the school district shall notify the State
Department of Education. :

(dy A school district that is required by the Department of Toxic
Substances Contro} to take response action at a proposed schoolsite
is subject to both of the following prohibitions:

(1) The school district may not- begin construction of a school
building unti! the Department of Toxic Substances Control
determines all of the following:
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EDUCATION CODE SECTION 17213.1

1721_3. 1. As a condition of receiving state funding pursuant to Chapter 12.5 (commencing with
:Sectxon 17070.10) the governing board of a school district shall comply with subdivision (a), and
is not required to comply with subdivision (a) of Section 17213, prior to the acquisition of a

schoolsite, or if the school district owns or leases a schoolsite, prior to the construction of a
project. '

(a) Prior to acquiring a schoolsite the governing board shall contract with an environmental
assessor to supervise the preparation of and sign a Phase I environmental assessment of
the proposed schoolsite unless the governing board. decides to proceed directly to a
preliminary endangerment assessment, in which case it shall comply with paragraph (4).

(1) The Phase I environmental assessment shall contain one of the following
recommendations:

(A) A further investigation of the site is not required.

(B) A preliminary endangerment assessment is needed, including sampling or testing,
to determine the following:

(i) If a release of hazardous material has occurred and, if so, the extent of the
release.

(ii) If there is the threat of a release of hazardous materials.

(iii) If 2 naturally occurring hazardous material is present.

(2) If the Phase I environmental assessment concludes that further-investigation of the
site i5 not required, the assessment together with all documentation related to the
proposed acquisition or use of the proposed schoolsite shall be submitted to the State
Department of Education. A school district may submit a Phase I environmental
assessment to the State Department of Education prior to its submission of other
documentation related to the proposed schoolsite acquisition or use. Within 10
calendar days of receipt of the Phase I environmental assessment and of the fee to be
forwarded to the Department of Toxic Substances Control for its review of the Phase
I environmental assessment, the State Department of Education shall transmit the
Phase I environmental assessment to the Department of Toxic Substances Control for
its review and appraval, which shall be conducted by the Department of Toxic
Substances Control within 30 calendar days of its receipt of the assessment and of
sufficient information to’ allow the Department of Toxic Substances Control to
confirm that the environmental assessor signing the assessment meets the
qualifications set forth in subdivision (b) of Section 17210. In those instances in
which the Department of Toxic Substances Control requests additional information
after receipt of the Phase I environmental assessment pursuant to paragraph (3), the
Department of Toxic Substances Contre} shall conduct its review and approval within
30 days of its receipt of the requested additional information. If the Department of
Toxic Substances Control concurs with the conclusion of the Phase I environmental
assessment that a further investigation of the site is not required, the Department of
Toxic Substances Control shall approve the Phase I environmental assessment and
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. shall notify the:Stitg Department of Education and the governing board of the school
district of the apprcwal

(3) If the Departitient of Toxic Substances Control determines that the Phase I
environmental assessmént is riot complete or disapproves the Phase I environmental
assessment, the departmént shall inform the school district of the decrsxon, the basis
for the decision,“and actions necessary to secure department’ approval of the Phase I
environmental as§éssment. Thé §choo! district shall take actions necessary to secure
the approval of the Phase I enVironiérital assessment, elect to conduct a prellmmary -
endangerment assessment, or elect not to pursue the acqu1smon of the constructlon
project. To facilitate completxcn of the Phase I environmental assessment, the
information required by this paragraph may be provided by telephonic or electromc
means:

(4) If the Phase I environmental assessment concludes that a prellmmary endangerment
assessment is needed, or if the Department of Toxic Substances Control concludes
after it rewews a Phase I environmental assessment pursuant to. this section that a
prehmtnary endangerment assessment is needed, the school district shall either
contract with an environmental assessor to, supervise the preparation of and sign a
prellmmary endangerment assessment of the proposed schoolsite and enter into an
agreement with the Department of Toxic Substances Control to oversee the
preparation of the preliminary, .endangerment assessment or elect not to pursue the
acqmsmon or.construction project. The agreement entered into with the Department
of Toxic. Substances Contro] may, be entitled an "Environmental Oversight

. ) Agreement" and shall reference this . paragraph. A school district may, with the
~ concurrence. of the Department of Toxic Substances Control, enter into an agreement
with the Department of Toxxc Substances Control to oversee the preparation of 2
prelxmmary endangerment assessment W1thout first havmg prepared -3 Phase I
Department of Toxic Substances Control shall exerctse 1ts authonty to designate a
person to enter the site and inspect and obtain.samples pursuant to Section.25358.1 of
the Heaith and Safety Code, if the director determines that the exercise of that
authority will" assist in expeditiously completmg the preliminary endangerment
assessment, The prellmmary endangerment assessment shall contain one of the
- following conclusmns

(A) A further investigation of the site is not required.

(B) A release of hazardous materials has occurred, and if so, the extent of the
' release that there 18 the threat of a release of hazardous materials, .or that a
naturally occumng hazardous material is present or any combination thereof

(5) The school district shiall submit a preliminary draft of the preliminary- endangerment

. assessment ‘to ‘the Department of Toxic Substances Control for its review and

approval and to the. State. Department of Education for its files. The school district

may entitle a document-that is meant to fulfill the requirements of a preliminary

endangerment ..assessment-.a "preliminary environmental &ssessiiént” and that

o . document ' shall -be deemed to be a preliminary endangerment assessment if it
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specifically refers to the statutory provisions whose requirements it intends to meet
and the document meets the requirements of a preliminary endangerment assessment.

(6) The Department of Toxic Substances Control shall' complete its review within 60
calendar days of receipt of the preliminary. endangerment assessment and shall either
Teturn the preliminary draft to the school district.with comments and requested
modlﬁcatlons or requested further .assessment .or approve the preliminary
endangerment assessment as a fina] draft.preliminary endangerment assessment. If
the final draft preliminary endangerment.assessment is approved and the' school
district proposes to proceed with site acquisition or a construction project, the school
district shall make the final draft preliminary endangerment assessment available to
the public on the same basis and at the same time it makes available the draft
environmental impact report or negative declaration pursuant to the. California
Environmental Quality Act (Division 13 (commencing with Section 21000) of the
Public Resources Code) for the site, unless the document developed pursuant to the
California Environmental Quality Act (Division 13 (commencing with Section
21000) of the Public Resoiirces Code) will not be made available until more than 90
days after the final draft preliminary enddngerment assessment is approved in which
case the school district shall, within 60 days of the approval of the fifidl draft of the
preliminary endangerment dssessment, separately publish a riotice of the availability
of the final draft for public review in a local newspaper of general circulation. The
schoel district shall hold a-public hearing on the final draft preliminary endangerment
assessment and the' drafi environmental impact Teport or-negative declaration at the
same time, pirsuant to the California ‘Environmental Quallty Act (Division 13
(commencing with-Section 21000) of the Public Resources Code). All comments
pertaining to the final draft prehmmary endangerment assessment and the draft
environmental impact repoit or negative declaration shall be- forwiarded to the

- Department of Toxic Substances Control immediately. If the dxstnct has eomphed '
with : the ‘California Efivironmental Qual:ty Act (Dms:on 13 (commencmg with
Section 21000) of the Public Resources Codé) prior to initiating the preliminary
endangerment assessment, thé district shall reconsider the adequacy ‘of its approved

"environmental impact report or negative declaration in light of the approved final
draft of the prelimihary endangerment assessiiént and determine whether a further
environmental document is necessary. The district shall hold'a public hearmg on the
final draft preliminary endangerment assessment and its determination on the
adequacy of the existing environmental documents at the same time and in the same
manner as it would for a draft environmental impact report or draft negative
declaration as previously set forth in’this séction. = The Department of Toxic
Substances Control shall approve or disapprove the ﬁnal prehmmary endangerment
assessment within 30 days of thé disttict's approval action on the environmental
document. prepared under the California Environmental Quality Act’ (Dlwsmn 13
(eommencmg with Section 21000) of the Public Resoiirces Code) and ishall issue

. notice of its determination :accompanied by a statement of ‘the basis of the
determination.- The school district shall consider whether any changes between the
final draft and final preliminary endangerment assessment require any change'in its
determination pursuant to the California Environmental Quality- Act ‘(Division 13
(commencing with Section 21000} of the Public Resources Code). The school district
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. shall not file its notice of determination vnder the California Environmental Quality
Act (Division 13 {(commencing with Section 21000) of the Public Resources Code)
until after the Department of Toxic Substances Control has approved the.final
preliminary endangerment assessment. The public participation process set forth n
this section shall be used by the school district and the Department of Toxic
Substances Control instead of procedures set forth in Sections 25358.7 and 253 58,7.1
of the Health and Safety Code with respect to preliminary eridangerment assessments.
If further response actions beyond a preliminary endangerment assessment are
required and the district determines that it will proceed with the acquisition or
construction project, the district shall comply with the public participation
requirements of Sections 25358.7 and 25358.7.1 of the Health and Safety Code and
other applicable provisions of the state act with respect to those response actions.

(7) If the Department of Toxic Substances Control disapproves the final draft preliminary
endangerment assessment, it shall inform the district of the decision, the basis for the
decision, and actions necessary to secure the Department of Toxic Substances Control
approval of the preliminary endangerment assessment. The school district shall take
actions necessary to secure the approval of the Department of Toxic Substances
Control of the preliminary endangerment assessment or elect not to pursue the
acquisition or construction project.

(8) If the preliminary endangerment assessment determines that a further investigation of
the site is not required and the Department of Toxic Substances Control approves this
. determination, it shall notify the State Department of Education and the school
district of its approval. The school district may then proceed with the acquisition or
construction project.

(5) If the preliminary endangerment assessment determines that a release of hazardous
matetial has occurred, that there is the threat of a release of hazardous materials, that
a naturally occurring hazardous material is present, or any combination thereof, that
requires further investigation, and the Department of Toxic Substances Control
approves this determination, the school district may elect not to pursue the acquisition
or construction project. If the school district elects to pursue the acquisition or
construction project, it shall do all of the following:

(A) Prepare a financial analysis that estimates the cost of response action that
: will be required at the proposed schoolsite.

(B) Assess the benefits that accrue from using the proposed schoolsite when
compared to the use of alternative schoolsites, if any.

(C) Obtain the approval of the State Department of Education that the proposed
schoolsite meets the schoolsite selection standards adopted by the State
Department of Education pursuant to subdivision (b) of Section 17251.

(D) Evaluate the suitability of the proposed schoolsite in light of the
recommended alternative schoolsite locations in order of merit if the school
district has requested the assistance of the State Department of Education,

O based upon the standards of the State Department of Education, pursuant to
subdivision (a) of Section 17251.
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(10) The school district shall reimburse the Department of Toxic Substances Control for
all of the department's response costs. . .

(b) The costs incurred by the school districts when complying with this section are allowable
costs for purposes of an applicant under Chapter 12.5“(commencing with Section
17070.10) of Part 10 and may be reimbursed in accordance with Section 17072.13.

(c) A school district that releases a Phase I environmental assessment, a preliminary
endangerment assessment, or information concerning either of these assessments, any of
which is required by this section, may not be held liable in any action filed against the
school district for making either of these assessments available for public review.
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EDUCATION CODE SECTION 17215.5

17215.5. (a) Prior to 'com‘menciﬁg the acquisition of real property for a new schoolsite in an area
designated in a city, county, or city and county general plan for agricultural use and zoned for
agricultural production, the governing board of a school district shall make all of the following

findings:

(1) The school district has notified and consulted with the city, county, or city and county
within which the prospective schoolsite is to be located.

. (2) The final site selection has been evaluated by the governing board of the school
district based on all factors affecting the public interest and not limited to selection on
the basis of the cost of the land.

(3) The schoo! district will attempt to minimize any public health and safety issues
resulting from the neighboring agricultural uses that may affect the pupils and
employees at the schoolsite. _

(b) Subdivision (a) shall not apply to any schoolsite approved by the State Department of
Education prior to January 1, 1997 '
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STATE OF CALIFORNIA_ ' EXHIBIT B

DEPARTMENT OF FINANCE

915 L STREE

SACRAMENTO, CA 86814-3708 |

@ mvE Y L pEAET

Ms. Paula Higashi ‘ ' " T
Executive Director _ JANZ8 1999 '
Commissionon State Mandates. ) - e
1300 I Street, Suite 950 - - s gﬁ}éi J\Aﬂgﬁ‘_{'ﬁ.‘: . :

Sacramento, CA 95814
Dear Ms. Higashi:

As stated in our letter of January 13, 1999, the Department of Finance has reviewed the test
claim submitted by the Brentwood Union School District (claimant) asking the Commnission
to determine whether specified costs incurred under Chapter No. 509, Statutes of 1996, (AB

. 1724, McPherson), are reimbursable state mandated costs (Claim N&, CSM 98-TC-04
"Acquisition of Agricultural Laiid for a School Site"). Commencing with page 12 of the test
claim, claimant has identified the following new duties, which it asserts are relmbursable
state mandates

1. Develop and adopt policies and procedures in accordance with Education Code
§39006 for the acqu1s1tlon of real property for a school stte

. Development of policies and procedures in accordance w1th the Education Code §39006
appears to be a state reimbursable mandate, and there could -be small, one-time costs
associated with creating policies and procedures associated with the new code. HOWever, we
believe those costs would be minimal, since a school district would Iikely incorporate these
new procedures into the existing school site property procedures.

2. Train school district persomnel regarding the requirements of acquiring real
property designated as agricultural land.

Training school district personnel regarding the requirements 6f acquiring real property
designated as agricultural land appears to be a state reimbursable mandate. However, we

believe these costs' would be minimal, sinice the training could be mcorporated into e:ustmg
school site acquisition trammg :

3. Evaluate the property based upon all factors affectmg the pubhc intérest, not
limited to selectlon oi the'basis of the cost of the land

This task is already required in current law (Education Code §17212) Therefore, this
actmty does not constitute a reunbursable state mandate
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" 4. Prior to the commencement of purchasing property for any school site: |

a. Research city and/or county general plans to determine if the desired parcel of
land is designated in either document for agricultural use.

b. Research city and/or county zoning requirements to determine if the desired
parcel of land is zoned for agricultural production.

Education Code §17212 requires any potential school site or sites to be “investigated by
competent personnel to ensure that the final site selection is determined by an' evaluation of
all factors affecting the public interest...” which would include researching city or county
zoning requirements to determine whether a parcel of land is zoned for agricultural use or
piroduction.. Therefore, this activity does not constitute a reimbursable state mandate,

S. If the land sought to be plirchased by the school district is designated in a city,

county, or city. and county general plan for agricultural -use and zoned for
agricultural production:

a. Notify the city, county, or city and county within which the prospectlve school
site is located. i

b. Consult with the city, county, or city and county within. which the prospective
school site is located.

Education Code.§17213(b) requires a governing board of a school district to “consult with
the administering agency in which the proposed schoolsite is located...”. .Since the definition
of administering agency could include a city or county, and since consultation could also
serve as notification, this requirement appears to already exist in current law. Therefore, this
activity does not constitute a reimbursable state mandate. '

6. Prepare a report for the governing board that will allow the governing board to
make the following findings: :

a. The school district has notified and consulted with the city and/or county within
which the prospective school site is to be located.. '

b. The final site selection has been evaluated by the governing board of the school
district based on all factors affecting the public interest and not limitedto
selection on the basis of the cost of the land.

c. The school district will attempt to minimize any public health and safety issues
resulting from the neighboring agricultural uses that may affect the pupils and
employees at the school site. :
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Education Code §39006 does not require a governing board to complete a report as the
. " claimant suggests. Therefore, this activity does not constitute a reimbursable state rnandate.

7. Conduct a meeting of the governmg beard to make findmgs required by Education -
code §39006.

Education Code §39006 does not require a governing board to conduct a specific meeting
relative to this issue; it only requires a governing board to make findings. Therefore, this
activity does not constitute a reimbursable state mandate,

8. Prepare and draft a board resolution which contains the following findings':'

a. The school district has notified and consulted with the city and/'or county within
which the prospective school site is to be located.

b. - The final site selection has been evaluated bj? the governing board of the school
district based on all factors affecting the public interest and not limited to selection
on the basis of the cost of the land. ‘

c. The school district will atte‘mpt' to minimize any public health and safety issues
resulting from the neighboring agricultural uses that may affect the pupils and
. employees at the school site.

Education Code §39006 does not mandate the creation of a draft board resolution.
Therefore, this activity does not constitute a reimbursable state mandate,

As required by the Commission’s regulations, we are including a “Proof of Service”
indicating that the parties included on the mailing list which accompanied your September 3,
1998 letter have been provided with copies of this letter via either United States Mail or, in
the case of other state agencies; Interagency Mail Service.

If you have any questions regarding this letter, please contact Kimberly Bushard, Principal
Program Budget Analyst at (916) 445.0328 or James Apps, state mandates claims
coordinator for the Department of Finance, at {(916) 445-8913.

Sincerely,
7@( . 7 ,

Kathryn Radtkey-Ghither

Program Budget Manager

O Attachments
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Attachment A

- DECLARATION OF KIMBERLY: D. BUSHARD .
DEPARTMENT OF FINANCE .
CLAIM NO. C8M 98-TC-04

1. I am currently employed Ey the State of Califonﬁa, Department of Finance (Finance),
am familiar with the duties of Finance, and am authorized to make this declaration on
behalf of Finance.

2. We concur that Education Code §39006 is.accurately quoted in the test claim
submitted by claimants and, therefore, we do not restate it in this declaration. .

3. Attachment B is a true copy of Finance's analysis of AB 1724 prior to its enactment as
Chapter 509, Statutes of 1996. ‘.

I certify under penalty of perjury that the facts set forth in the foregoing are true and correct

of my own knowledge except as to the matters therein stated as information or belief and; as
to those matters, I believe them to be true.

Al o

January 26, 1999 at Sacramente, CA | # ’W D. Bushard
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PROOF OF SERVICE

Test Claim Name:  Acquisition of Agriculture Land for School Site
Test Claim Number: CSM 98-TC-04

I, the undersigned, declare as follows

I am employed in the County of Sacramento, State of Callforma, I am 18 years of age or
older and not a party to the within entitled cause; my business address is 915 L Street,
7th Floor, Sacramento, CA 95814. - :

On January 26, 1999, I served the attached recommendation of the Department of Finance in
said cause, by facsimile to the Commission on State Mandates and by placing a true copy
thereof: (1) to claimants and nonstate agencies enclosed in & sealed envelope with postage
thereon fully prepaid in the United States Mail at Sacramento, California; and (2) to state
agencies in the normal pickup location at 915 L Street, 7th Floor, for Interagency Mail
Service, addressed as follows: ’

A-16 B-8

Ms. Paula Higashi, Executive Director State Controller's Office
Commission on State Mandates - Division of Accounting & Reporting
1300 I Street, Suite 950 Attention: William Ashby
Sacramento, CA 95814 3301 C Street, Room 500

Facsimile No. 445-0278 Sacramento, CA 95816

B-29 . Education Mandated Cost Network
- Legislative Analyst's Office C/0 School Services of California
Attention Marianne O'Malley Attention: Dr. Carol Berg, PhD

925 L Street, Suite 1000
Sacramento, CA 95814

* Sixten & Associates

. Attention: Keith Petersen
5252 Balboa Avenue, Suite 807
San Diego, CA 92117

Mandated Cost Systems, Inc.
Attention: Steve Smith
2275 Watt Avenue, Suite C
Sacramento, CA 95825

1121 L Street, Suite 1060
Sacramento, CA 95814

- E-8

Department of Education
School Business Services
Attention: Marie Johnson
560 J Street, Suite 170
Sacramento, CA 95814

San Diego Unified School District
Attention: James Cunningham
4100 Normal Street, Room 3159
San Diego, CA 92103-2682
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E-8 . : Californié Teachers Association

' State Board of Education "~ Attention: Steve DePue
Aftention: Bill Lucia, Executjve Director 2921 Greenwood Road .
721 Capitol Mall, Room 532 ' Greenwood,; CA 95635
‘Sacramento, CA 95814 '
Girard & Vinson Brentwood Union School District
Attention: Paul Minney Mr. Paul C. Minney, Esqg.
1676 N. California Blvd., Suite 450 : Girard & Vinson
Walnut Creek, CA 95496 : 1676 North California Blvd., Ste. 450
' Walnut Creek, CA 94596

I declare under penalty of'perjury under the laws of the State of California that the foregoing
is trué and correct, and that this declaration was executed on January 26, 1998, at

Sacramento, California. d! :
U

Amy Cooper
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' DEPARTMENT: OF T Ea g DAVIE GovERNOR
.Q"t./rnn"‘""F'l N AN B , 7 915 L s-rm:a-r l Baummeu-rn CA N .9551‘: 3705 B www.DOF.CA. Efv
December 5,2001 o o RECEIVED
DEC 11 200
COMM!SSIDN ON’
STATE MAND
Ms. Paula Higashi ATES |

Exscutive Director

Commission on State Mandates
1300 1 Street, Suite 950
Sacramento, CA 85814

Dear Ms. Higashi:

The Department of Finance has reviewed the test claim for Claim Number CSM o1 TC-OS
Acquisition of Agricultural Land for a School Site. As a result of our review, we find that the .
Commission on Staté Mandates test claim does not appear to be entirely accurate in identifying
potential raimbursable state—mandated programs upor'local entities contained W|th|n

Chapter 508, Statutes of 1996, Chapter 1002 Statutes of 1999 and Chapters 135 and 443,
Statutes of 2000

Commencing with page 15 of the test clalm the following activities, along W|th our conclusnons
have been |denﬂﬂed as ralmbursabie state—mandated actiwtlea |mposed upon school dlstncts

1. Develop and adopt policies and procedures in accordance with Education Code
Sectlon §17215.5 for the acqulsitlon of real property for a school sita

Developmerit of policiés and proéedures-in accordance with the: Educatlon Code §1721 55
appear to be a state reimbursable mandate; and thére could be sonie ona-tlme costs assocnatad
with creating policies and-procedures associated with the hew code. However, we be!leve_ N
those costs would be minimal, since a school district would likely incorporate these new
procedures lnto the exlstlng schooi site property procadures

2. Train school district personnel regarding the requirements of acqmring real
property designated as agrlcultural land.

Training achool dIStrICt personnal regardmg the reqmrements of acqumng raal property

believe these costs would be minimil, since the tralnmg could bé mcorporated mto ax:stlng
school site acquisition training. -

3. Before acquiring a school site, contract with an environmental assessor to
supervise the preparation of and sign a Phase | environmental assessment of the
proposed school site, or if the governing board of the school district decides to
proceed directly to a preliminary endangerment assessment, contract with an
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environmental assessor to supervise the preparation of and sign a preliminary -
endangerment assessment of the proposed school site and enter in an agreement
with the Department of Toxic Substances to oversee the preparation of the
preliminary endangerment assessment.

These requirements under Education Code §17213 1 only apply {o parttctpants in the School
districts nnvolved i the constructlon of school facilities may choose whether or not they
participate i in this state matching fund program. Currently approximately 438 of 1054 school
districts in California (42 percent) have received funding pursuant to the State School Facility
Program althorized by this chapter Finance notes that the first sentence in Education Code
8172131 speoxfcally states in part:

‘As’a condltxon of recelwng fundlng pursuant to Chapter 12.5 (oommenolng with
Section 17070.10).the governing board of a school district shalf

. Since the very premise of the requirement is that districts comply with this sectlon as.a condition
of receipt of funds in this optional school faollltles program these activities do not constitute
reimbursable state mandates.

4, Prepare a report for the gover_ning board that will aliow the governing board to
make the following ﬂndings

a. -Tho school distnct has. notif' ed and consulted with the city and/or county
within which the prospectlve school slte is 'to be located. ,
b. The final site selection has been evaluated by the governing board- of the

school district based on all factors affecting the public interest and not
limited to selection on the basis of:the cost of the land...

c. The school dlstrlct wIII attempt to. minimlze -any- public: health: and safety
issues reeultlng from the nelghboring agncultural uses that may affeot the
pupils and employees at the school site. “

Education Code §17215 5 does not spéctt"cally reqmre a governing board to complete a report
as the claimant suggests. However, glven that some leve! of documentation and reporting:
would likely be required to allow a governing board fo make a finding as prescribed in the
statute, we balieve this proposed relmbursable activity is reasonable and consistent with the
intent of the statute.

5. Conduct a meeting of the governing board to niake findings required by Education

Code§172155 b e : .
Education Code §17215.5 does not require a govemmg board to conduot a spectﬂc meetmg
relative to this issue; it only reguires a governing board to make findings. indeed we believe it
would be Highly unllkely that a governlng board would hold a separate meeting simply.to make
the findings as presortbed in Educatlon Code § '17215.5, and note that the board couid make
such findings as part cf a ‘ragtilarly scheduied board meeting. Therefore, we do not beheve this
activity would constitute a reimbursable state mandate.
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6. Prepare and draft a board resolution that contains the following findings:
a. The school district has notified and consulted with the city andipr cbunty
within which the prospective school site is to be located. : :
b. The final site selection has been evaluated by the governing board of the

school district based on all factors affecting the public interest and not
limited to selection on the basls of the cost of the land. :

c. The school district will attempt to minimize any public healthand: safety
issues resulting from the nefghboring agricultural uses that may affect the
pupils and employees at the school site. '

Education Code §17215.5 does not mandate the creation of a draft board resolution. Howeaver,
given that some level of documentation and reporting would likely be required to document that
a governing board made a finding as prescribed in the statute, we believe this proposed
reimbursable activity is reasonable and consistent with the intent of the statute.

7. Any af.l(;iitiorial activities identified as reimbursable during the Parameters and
Guidelines phase. .

The appropriate period in the State Mandates process for identifying reimbursable activities is
the Test Claim phase; the purpose of the Parameters and Guidelines phase is to specify which
activities the Commission identifled as reimbursable in the Test Claim phase, to identify eligible
claimants, to specify the date upon which the identified activities became reimbursable, and {o
provide guidance on preparing and submitting reimbursable claims.

It is inappropriate to transform the Parameters and Guidelines phase of the State Mandates
process into a vehus for Claimants to seek reimbursement for activities they failed to identify in
their test claims. If an activity is not identified as reimbursable by the Commission during the
Test Claim phase, the costs assoclated with that activity should not be deciared reimbursable at
some later date. .

As required by the Commission's regulations, we are including a "Proof of Service" indicating
that the parties included on the mailing list have been provided with copies of this letter via
either United States Mai! or, in the case of other state agencies, Interagency Mail Service.

If you have any questions regarding this letter, please contact, Jeff Bell, Principal Program
Budgst Analyst at {(916) 445-0328 or Tom Lutzenberger, state mandates claims coordinator for
the Department of Finance, at (916) 445-8913,

Sincerely,

{M/Mﬁé_\_

Randal H. Baker
Program Budget Manager

Attachment.
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Attachment A

DECLARATION OF JEFF BELL
DEPARTMENT OF FINANCE
CLAIM NO. CSM 01-TC-03 -

1. | am currently employad By the State of California, Department of Finance (Finance) as
a Principal Program Budget Analyst, am familiar with thie duties of Finance, and am
authorized te make this declaration:on behalf of Finance.

2. We concur that Chapter 1002, Statutes of 1899, (SB 162), Chapter 135, Statutes
of 2000, (AB 2539), and Chapter 443, Statutes of 2000, (AB 2644) and sections relevant
to this claim are accurately quoted in 1he test claim submitted by claimants and,
therefore, we do not restate them in this daclaratlon

| certify under penalty of perjury that the facts set forth in the foregoing are true and correct of
my own knowledge except as to the mattérs therein stated as information or belief and asto
those matters, | believe them to be true,

zL/Ob /o]

at Sadramento, CA
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PROOF OF SERVICE

Test Claim Name: Acquisition of Agricultural Land for a School Site
Test Claim Number: CSM 01-TC-03

|, the undersigned, declare as follows:

| am employed in the County of Sacramento, State of California, | am 18 years of age or older
and not a party to the within entitied cause; my business address is 915 L Street, 7th Floor,
Sacramento, CA 85814, : _ =

On December 5, 2001, | served the attached recommendation of the Department of Finance in
said cause, by facsimile to the Commission on State Mandates and by placing a true copy
thereof. (1) to claimants and nonstate agencies enclosed in a sealed envelops with postage
thereon fully prepaid in the United States Mail at Sacramento, California; and (2) to state
agencies in the normal pickup location at 915 L Street, 7th Floor, for Interagency Mail Servica,
addressed as follows:
A-16 : B-8
Ms. Paula Higashi, Executive Director State Controller's Office
Commission on State Mandates . Division of Accounting & Reporting
&80 Ninth Street, Suite 300 Attention: Glann Haas
Sacramento, CA 95814 3301 C Street, Room 500

-Sacramento, CA 95816

B-29 Education Mandated Cost Network
Legislative Analyst's Office C/0O School Services of California
Attentioh Marianne O'Maliey Attention: Dr. Carol Berg, PhD

825 L Street, Suite 1000
Sacramento, CA 95814

Sixten & Associates

Attention: Keith Petersan
5252 Balboa Avenue, Suite 807
San Diego, CA 92117

Mandated Cost Systems, Inc.
Attention: Steve Smith

2275 Watt Avenue, Suite C
Sacramento, CA 95825

E-8

State Board of Education
Attention: John Mockler
721 Capitol Mall, Room 558
Sacramentc, CA 95814

1121 L Straeet, Suite 1060
Sacramento, CA 25814

E-8

Department of Education
School Fiscal Services
Attention: Gerry Shelton
560 J Street, Suite 150
Sacramento, CA 95814

B-8

State Controller's Office
Division of Audits
Attention: Jim Spano

300 Capitol Mall, Suite 518
Sacramento, CA 95814

Harmest Barkschat
Mandate Resourcs Services
B254 Heath Peak Place
Antelope, CA 95843
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Spector, Middleton, Young, Minney, LLP
Attention: Paul Minney

7 Park Center Drive

Sacramento, CA 95825

Centration, Inc.

Attention: Andy Nlcho¥s
12150 Tributary Point Drive
Gold River, CA 85670

DMG-MAXIMUS
Attention: Laurie McVay
4320 Auburn Blvd., Suite 2000 -
Sacramento, CA 95841

Loeb & Loeb

Attention: Anthony Murray

41000 Wilshire Boulevard, 18" Floor
Los Angeles, CA 90017

Brentwood Union School District
Attention: Mr. Dennis Wakefiald
255 Guthrie Lane

Brentwood, CA 94513

Mr. William A. Doyla

Mandated Cost Administrator
San Jose 'Unified School District
1153 El Prado Drive

San Jose, CA‘_ ©5120

Mr. Joseph D. Mullender Jr.
Attorney at Law, _
89 Rivo Alto Canal

{.ong Beach, CA 50803

| declare under penalty of perjufy under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on December 5, 2001, at Sacramento,

California.

ICC. OROPEZA BELL, DEL CASTILLO, TAYLOR, LUTZENBERGER, SHIMOMURA,

 GEANACOU, FILE

[:\\Wp\Mandate.01\01-TC-03 Ag Land Schoaol sitez;g?.sion.doc




Spector, Middleton, Young, Minney, LLP
Attention: Paul Minney

7 Park Center Drive

Sacramento, CA 95825

Centration, Inc.

Attention: Andy Nichols .
12150 Tributary Point Drive
Gold River, CA 95670

DMG-MAXIMUS

Atftention: Laurie McVay -
4320 Auburn Bivd., Suite 2000
Sacrameanta, CA 95841

Losb & Loeb

Attention: Anthony Murray

1000 Wilshire Boulevard, 18" Floor
Los Angeles, CA 90017

Brentwood Union School District
Attention: Mr. Dennis Wakefield
255 Guthrie Lane

Brentwood, CA 94513

Mr. William A Doyle

Mandated Cost"Administrator
San Jose Unified School District
1153 El Prado Drive

San Jose, CA 95120

Mr. Joseph D. Mullender, Jr.
Attorney at Law

89 Rivo Alto Canal

Long Beach, CA 90803

| declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on December §, 2001, at Sacramento,

California.

RIINY

JenniféNNelson !
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EXHIBIT C

STATE OF GALIFORNIA : .-ARNOLD S.CHWAHZENEGG'EH. Gavarnor

COMMISSION ON STATE MANDATES
p8p NINTH STREET, SWTE 300
CRAMENTC, CA B5B14
E: (916) 923-3582
! (816) 445-0278
E-mall: caminfo@csm.ca.gov

July 28, 2004

Ms. Denise Wakefield

Finance and Facilities Analyst
Brentwood Union School District
255 Guthrie Lane

Brentwood, CA 94513

And Affected State Agencies and Interested Parties (See Enclosed Mailing List)

Re:  Draft Staff Analysis and Hearing Date
Acquisition of Agricultural Land for a School Site, 98-TC-04
Brentwood Union School District, Claimant _
Education Code sections 17213.1, 17215.5 and 39006
Statutes 1996, chapter 509, Statutes 1999, chapter 1002 and
Statutes 2000, chapter 135 and 443

Dear Ms. Wakefield:

. _ The draft staff analysis for this test claim is enclosed for your review and comment.
Written Comments - '

Any party or interested person may file written comments on the draft staff analysis by

. _ August 18, 2004. You are advised that the Commission’s regulations require comments
filed with the Commission to be simultaneously served on other interested parties on the
mailing list, and to be accompanied by a proof of service on those parties. If you would
like to request an extension of time to file comments, please refer to section 1183.01,
subdivision (¢)(1), of the Commission’s regulations.

Hearing

This test claim is tentatively set for hearing on Thursday, September 30, 2004 at 9:30 am
in Room 126 of the State Capitol, Sacramento, California. The final staff analysis will be
issued on or about September 9, 2004. Please let us know in advance if you or a.
representative of your agency will testify at the hearing, and if other witnesses will
appear. If you would like to request postponement of the hearing, please refer to section
1183.01, subdivision (c)(2), of the Commission’s regulations.

Special Accommodations

For any special accommodations such as a sign language interpreter, an assistive listening
device, materials in an alternative format, or any other accommodations, please contact
the Commission Office at least five to seven working days prior to the mesting,
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- 'Ms. Denise Wakefield
July 28, 2004
Page. 2
If you have any questions on the above, please contact Eric Feller at (916) 323-82‘21.

Sincerely,

PAULA HIGASHI
Executive Director

Enc. Draft Staff Analysis
j'\mandates\1998\c\98ted4\corres\daaitr.doc

JYIAILED: AXED:

DATE: 77 INITIb
“HRON: FILE:
S BINDER 240

WORKING BINDER:




Hearing Date; September 30, 2004
File Location:J AMANDATES\1998\tc\98tc04\dsa.doe

ITEM
TEST CLAIM
DRAFT STAXF ANALYSIS

Education Code Sections 17213.1,'and 17215.5 (former § 39006)
Statutes 1996, Chapter 509 '
Statutes 1999, Chapter 1002
Statutes 2000, Chaptexs 135 and 443

- Acquisition of Agrzcultural Land for a School Site
(98-TC-04, aménded by 01-TC-03) '

" Brentwood Union School District, Claimaﬂt.

EXECUTIVE SUMM.ARY

STAFF WILL INSERT THE EXECUTIVE SUMMARY IN THE FINAL ANALYSIS.
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STAFF ANALYSIS

Claimant

Brentwood Union School District

Chronology ‘

7/22/98 Claimant Brentwood Union School District files ori ginal test claim with
the Commission on. State Mandates (Commission).

1/26/99 Department of Finante (DOF) files commiénts on the test claim.

9/18/01 Claimant Brentwood Union School District files amendment to test claim
to add Education Code section 17215.5 (formerly section 39006,
renumbered by Statutes 2000, chapter 135) and section 17213.1, as added
by Statutes 1999, chapte1 1002, -

12/5/01 Department of Finance files comments on amendment to test claim,

7/28/04 Commission issues draft staff analysis.

Background

Test claim legzslatlo The amendad test claim mcludes claims made under two separate
sections of the Education Code. '

' Educatlon Code section 172185. 5' requires that prior to acquiring property for “a new
schoolsite'in ari &rea desxgnated . for agricultural use and zoned for agricultural
productlon, the governing board of a school district shall make all of the following
findings:”

1) That the district has “notified and consulted” with the local zoning agency (city
and/or county) which has jurisdiction over the proposed school site; and,

2) That the final selection has been evaluated “based on all factors affecting the
public interest and not limited to selection on the basis of the cost of the land,”
and, :

* 3) That the district will “attempt to minimize any pubhc health and safety issue
resulting from the neéighboring agricultural uses..

The California Farm Bureau sponsored the test claim leg1slat10n because restrictions
imposed on pesticide use on agricultural land bordering schools resulted in a net loss of
profitable land from the neighboring parcel. The sponsor argued that school districts
locate schools in agricultural areas often, and that the intent of the legislation is not to
stop siting schools in these areas, but rather to, “... require dialogue and exchange of

| Former Education Code section 39006 enacted by Statutes 1996, chapter SO?,_was
renumbered to section 17215.5 by Statutes 2000, chapter 135, between the original and .
amended test claim filings.

98-TC-04 & 01-TC-03- Acquisition of Agncultural Land for a School Site
242 , Draft Staff Analysis




information between the school district and the city or county when a sehool 18 proposed
for an agricultural area.” _

Education Code section 17213.1° requires that if'a school district wishes to apply for-state
funds under the Leroy F.-Greene School Facilities Act of 1998, it must perform a mumber
of activities, The Leroy F. Greene School Facilities Act established a new.state program
in which the State Allocation Board would provide state per pupil funding for new school”
facilities construction and school facilities modemlzatlon The act mcluded Proposition
1A, passed by voters in November 1998, that authorized the salé of

$9.2 billion in general obligation bonds for-K-12 schools ($6.7-billion) and higher
educational facilities ($2.5:billion.) The proposition also lirhited; with some exceptions,
the fees schoot districts could levy on developers and homeowners to finance school
facilities.* The activities required by section 17213.1 include the followmg

1) Prior to acquiring the site, the school district must contract with an environmental
8s5ess0r (assessor) to supervise the preparation of, and'sign, a Phase I environmental
assessment® or the school district may choose to forgo a Phase 1 agsessment and
proceed directly tp a preliminary endangerment assessment,’

2) If the district chiooses to complete a Phase I erivironimental assessﬁaent and the
assessment concludes that further investigation of the site i§ ndt necessary the district
must then submit the assessment to the Department of Toxic Substances Control
(DTSC).

a) If the DTSC finds the assessment sufficient, it will notjfy the Cahforma
Department of Education (CDE) that the assésément has been approved

b) Ifthe DTSC does not find the assessment sufficient, it will instruct the dlstnct on
what steps need to be taken to complete the assessment

2 Senate Committee on Educaﬁon, A.ﬁalysis of "Assembly Bill No. 1724 (1995-96 Reg.
Sess.) as amended June 12, 1996, page 2.

* Education Code section 17213.] was amended by Statutes 2001, chapter 865 and
Statutes 2002, chapter 935 subsequent to the amended-test claim filing to'make public
review voluntary under subdivisions (a)(6)(A)- (a)(?)'

*Officé of the Legislative Analyst, analysis of Prop051t10n 1A, Class Size Reductioni
Kindergatten-University Public Bducetion Facilities Bond Act of 1998, pages 3-4.
<http: //www lao.ca.gov/ballot/1998/1A_11 1998 htm> [as of July 19, 2004]

5 Deﬁned by Education Code section 17210, subdivision (b).
§ Defined by Bducation Code section 17210, subdivision (g).

? Defined by Education Code section 17210, subdivision (h), as an “activity that is
perforttied to determiné whether current or past hazardous material management practices
or waste management practices have resulted in a release or threatened releage of
hazardous materials, or whethér naturally occurring hazardous materials are present,

which pose & threat to children’s’ health, children’s learning ability, pubhc heath or the
environment.”

98-TC-04 & 01-TC-03- Acqt;isition af. Agt-icultural Land for a School Site
. 243 Draft Staff Analysis




c) The DTSE may also conclude that a preliminary endaﬁéémnent assessmetit is
required based on the findings of the Phase I environmental assessment, .

3) If the Phase I environmeéntal sssessment concludes that further investigation 6f the
site is necessary or-if thé district chooses to forgo a Phase T assessment and to move
directly"to a preliminary endangerment. assess"ment tlie diStric't' has two options:-

a) it must éither contract with an assessor to superwse the preparatlon of, and sngn,
preliminary endangermant assessment or, .

b) it must enter intp an agreement with the DTSC to prepare this assessment
(including an agreement to compensate DTSC for their costs for this assessment).

4) The prellmmary endangermeént assessmient shsll conclude EITHER:
a) further investigation is not requu-ed or,

b) that a release of hazardous materials hes occurred or there. isa th:eat of a-tclease
of hazardous matemals at the site,

5) The school district must publish notice that the piéliminary- endangermsnt assessment
has been submitted-and shall make the assessment avallable for public review
according to guidelines provided by subdivision (a)(G)

6) The DTSC shall then eithier find: -
a) that no further study of the site is required; or,

b) that the pfeliiiliué,fy é_:ndéngennent assessment is not satisfactory and.further
action is necessary; or,

¢) if arelease of hazardous materials has been found to have, occurred and the
district wishes to go forward w1th the project the district must:

i) prepare a financia] analysis of the costs of response action required at the
school site; and,

ii) assess the benefits of the site; and,
iii) obtain approval from the CDE for the site.

Further, section 17213.1°, subdivision (1 1) states that “costs incurred by the district” may
be relmbursed. in accordance with section 17072.13. Section 17072,13, which is also patt
of the Leroy . Greene School Facilities Act of 1998, allows for 50% of cdsts incurred by _
the district during the proposal and siting process to be reimbursed under the act, Section
17213.1 was enacted in response to Joint Legislative Audit Committee (JLAC) hearings
held in 1992. JLAC concluded tht the existing procediites for approval of school site
acquisition must be “unmedlately reconfigure[d]... to ensure local compliance with the
laws.” Specifically the bill was in response to the actions of the Los Angeles Unified
School Dlstnct which a legislative connmttee report alleged requésted state approval for

g Smce the ﬁhng of the amended test claim, Statutes 2001, chapter 865 amended thls to
meake pubhc review voluntary under section, 17213.1, subdivisions (a)(6)(A)- (a)(’?)

Al statutory references are to the Educr*~~ 742 unless otherwise indicated..

.98-TC-04 & 01-TC-03- Acquisition of Agriculturdl Land for a School Site
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at least nine schools with knowledge that the sites may have contained toxic
contamination.'® . i

School District Famhtles Under cutrent Ealifornia law, school facﬂltles can be
constructed with'of w1th0utr's ite’ financial’assistance. The School Facility Program
(SEP) was created-in"1998 inder-the. Léroy FGreene School Facilities Act' to .
administer state funds for schoo! facility construction, The SFP was created to strearline
the process for, receiving state; bond money for public school facilities construction. The
program, \gvlnch involves the State Allocatlon Board (SAB), Office of Public Sc¢hool
Construcfion (OPSC), the ‘School Facilities Planning Division (SFPD) of the GDE and
the Division of the State Architect (SA), allocates funding to local school districts from
statewide gefieral abligation bonds passed by the voters of Cahforma

The first funding for the SFP came from Proposition 1A, approved in 1998, whlch
provided $6.7 billion for K-12 facilitiés. Thé second fundmg cameg from Proposition 47,

- which included $11.4 billion for K-12 facilities. An additional $12.3 billion was added to
this fund with the passage of PlOpOSltan 35 in Marcli of 2004.

A school district wishing to receive state funding submits a funding apphcatlon package
to the SFP.. The OPSC then reviews thé package, and evaluates it under its regulations

- and policies. Approval of the plans by both the SA and the SFPD are required before the
SAB approves the apportionment, "2 The money is then released to the district, winch is
required to submlt expendlture reports to the OPSC, which audlts all allocations."

In order to recewe the required approval of the CDE, the school district must follow the
appropnate guldelmes under Callforma Code of Regulauons tltle 5, d1v1smn 1,.

chapter 13, sibchapter 1.' These regulatmns include guxdehnes on.site selectlon,
design of educatlon facllmes ‘and procedures for plan apploval i

B )

'® Conference Report on Senate Bill No. 162 (1999 2000 Reg Segs.) ‘s amended
July 12, 1999, page 4.

'! This statute (Stats. 1998, ch. 407), among others, is the subject of test claim 02-TC-30,
School Facilities Funding Requirements.

'2 The New. Construction Program provides state funds on a 50/50 state and local basis

for public school projects while the Modernization Program prov:des funds on a
60/40 basis.

13 See School Eacility Program Guidebook. <http://www.documents.dgs.ca.gov/OPSC/
PDF-Handbooks/SFP_GdBk.pdf> [as of July 19, 2004]. This document is also part of
test claim 02-TC-30,School Facilities Funding Requzrements

4 See SchoolSite Selection and Approval Cnude <http: //www cde.ca.gov/ls/fa/st/
schoolsiteguide.asp> [as of-July 19; 2004]

13 California Code of‘Regu]atlons title 5, sectlon 14010.
16 Califotnia Code of Régulations, fitle 5, sectmn 14030.
' California Code of Regulations, title 5 sections 14011 and 14012
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Claimant’s Position. .

Claimant contends that the test claim legislétion constitutes a reimbursable
state-mandated program:pursuant to article XIII B, section 6 of the California™ ... ..,
Constitution and Gévernment Code 17514 In thc ongmal claim, claimant alleges that

the test claim Iegrslatlon requires school districts- to engage in the following relmbursable
state-mandated activities: _

-.1..Develop and adopt policies and procedureés i i accordance with Bducatiori’
Code sectron 39006 (now § 17215 5) for the acqursltlon of real property for a
schook site.

2. Train school district personnel regarding the requirements of acquir'mg real
property desrgnated as agricultural land.

3, “Evaluate the property based on all factors affectmg the public interest, not
limited to select:on basecl on the cost of the land.

"4, Prior to the commencement of purchasing property for any school site:

-a. research city and/or county general plans to determine if the desired
parcel of land is designated in either document for agricultural use;
and

desired parcel of larid i is zoned for agncu]tural productlon

5. Ifthe land sought to be purchased by the schooi chstrrct is designatedin a cxty,
county, of ‘¢ity and county general plan for agncultural use and zoned for
agncultural production:

a. notify the crty, county, or crty and county within whlch the prospectlve
school site is located; and,

b. consult with the city, county ot city and county within. whlch the
prospective school site is located.

6. Prepare a report for the governing board that wrll allow: the govermng board to
make the following findings: o

a. the school district has notified and consulted with the crty, county; or
 oity and.county within which the prospective school site is to'be -~
located, and,

b. the final site selection has been evaluated by the governing board of o
the.school district based on all factors affecting the public J.nterest and
nat limited to selection of the basis of the cost of the land; and, -

c. the school district will attempt to minitnize any public-health and--
safety issues resulting from the neigliboring agricultural uses that may '
affect the pupils and employees at the school site,

7. Conduct a meeting of the govermng board to make the findings requlred by
Education Code section 39006 (now § 17215 5).
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. 8. Prepare and draft a board resolution with‘the follow findings:

" a the school district has notified and consulted with the cify, county, or-
- - city and county within whlch the prospective school site is to be
located; and,

b. the final site selectlon has been evaluated by the governing board of
the school district based on all factors affecting the public interest and
not limited to selection on the basis of the cost of the land; and,’

c. the school district will attempt to minimize an},-' public health and
safety issues resulting from the neighbaring agrlcultural uses that may
affect the pupils and employees at the school site.'®

In the amended test claim, claimant states that based on the Department of Finance
(DOF) letter filed on January 26, 1999, the claimant now believes that the followirg
activities “were part of prior law and therefore removes them from [the] amended test
claim ﬁling (3) evaluating the property based on all factors, (4) researching city-and/or
county zoning requlrements and current use dnd (5) notifyig the city and/or county
within which the site is located.?’ Further claimant amended the test claim to included
new alleged state-mandated activities, as follows:

1). contract with an envirorimental assessor to supervise the preparation of and sign a
Phase I environmental assesstment of the proposed school site unless the

. goveming board-decides fo proceed dxrect]y to a preliminary endangerment
. assessment: (§-17231.1, subd. (a));

2) if the gdverning board of the school dlstnct decides to proceed du‘ectly toa
' preliminary endangerment assessment, the school disttict shall contract with'an -
environmental assessor to supervise the'preparation of and sign & preliminary
endangerment assessment of the proposed school site arid enter into an Agreement
- with the DTSC to:oversee the preparatlon of the preliminary endangerment
assessment (§ 17213.1, subd (a)(4)).”

State Agency Position
In its January 1999 comments on the original test claim (fn*regafds to § 39006,

now §-17215.5);- DOF states that the alleged state-mandated activities of developing
policies and procedures and training staff both appeared to be state-mandated activities of

'® Original test claim (98-TC-04), pages 13-14.

"% In a letter dated January 26, 1999 the DOF advised that activities [1] and [2] were
reimbursable mandates, that activities {3), [4] and [5] were activities already reunred by
state law and therefore nét reimbursable mandates and that activities [6]; (7] and [8]
where not required-by section 17215.5 and therefore also not réimbursable mandates,

% Amended test claim (01-TC-03), page 7.
*' Amended test'claim (01-TC-03) page 16. A different numbering scheme is assigned to

these activities on pagies 9-10 dof the amended test claim, but for this analysm the _
numbéring scheme on page 6 will be used,
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minimal cost. DOF states that the alleged state-mandated activities of evaluating the gite
on all factors and determining if the site is zoned for agriculture are already incorporated
into state law under BEducation Code section 17212, And the requirement that the district
* notifies and consults with a city and/or county.is also 1ncorporated into state law under
Education Code section 17213, subdivision (b). DOF states that since all three are
required activities they are not new programs or higher levels of service. DOF also states
that alleged state-mandated activities, preparing a report, holding & meeting, and, passing
a resolution, were not requxred by-Education Code section 17215.5. DOF states that
section 17215.5 only requires the governing board to make a finding; it does not require
staff to prepare a report, conduct a specific meeting or prepare-and pass a resolution.”

In its December 2002 cornments on the amended test claim statutes (ir regards to both

§ 17215.5 and § 17213.1), DOF reiterates its prior statements on policy development and
training, stating that both appear to be state-mandated activities that impose minimal cost,
DOF argues that the newly alleged state-mandated activities, such as contracting fora
Phase I environmental assessment, and contracting for a preliminary endangerment
assessment are not state-mandated. DOF points out that the entire section 17213.1 begins
with “A¢ a-condition of receiving funding pursuant to Chapter 12.5..."* Therefore, DOF

argues that section 17213.1 sets out the requirements for an optlonal ﬁmdmg source and
does not constitute state-mandated activities.

However, DOF reverses its posmon on the alleged state-mandated activities of preparing
a repott and a resolution, arguing that although they are not specifically required by the
section 172135.5, these activities are “reasonable and consistent.with-the intent of the
statute.”** However, DOF states that in accordance with its previous comments, holding
a meeting is not specxﬁcally required by section 17215.5 and the board could make the
required ﬁndlng at “a regularly scheduled board meetmg n23 :

' Fmally, DOF points out that, “[t]he appxopnate period-in the State Mandates process for
ldentlfymg reimbursable activitiesis the Test Claim phase ... [i]t is inappropriate to
transform the Parameters and Guidelines phase ... into a venue for Clalmants to seek
reimbursement for activities they failed to identify in their test claims.™

Discussion

The courts have found that article XIII B, section 6 of the California- -Constitution?’
recognizes the stdte constltutional restnctton on the pewers -of local goveérnment to tax

2 DOF comments on test claim 98-TC-04, dated January 26 1999, pages 1-3.
2} Education Code section 17213.1. ‘
X DOF commeits on test claim 01{1‘0-03, dated December 5, 2001, page 3.
% DOF comments on test claim OI-TC-OB, dated Dec_embér 5, 2001, psgf:. 2.
% DOF comiinents on test claim 01-TC-03, dated December 5, 2001, page 3.

77 Article XTI B, section 6 provides: “Whenever the Legislature or @ny state agency
mandates a new program or higher level of service on any local government, the state
shall provide & subvention of funds to reimburse such local government for the costs of
such program or increased level of servic. .that the Legislature may, but need not,
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and spend.?® - “Its purpose is to preclude-the state from shifting financial responsibility for
carrying out governmental functions to local agencies, which are.ill-equipped’ to assume
increased financial responsibilities because of the taxing and § e.rrdmg limitations that
articles XIII A and X]III B impost 29‘T.-"A test claim statute or.executive order may impose

a reimbursable state program if it rders or commands a local g2 ency or schoo! district to
engage in an activity or task. Wiy addrtron, the required activity or task must be new,
constitufing & “new’ program M OF 1 1t mu st create a “hlgher levél of servrce " gver the
prevrously required level of service: 2

The courts havé defined a “program sub_]ect to article X111 B, sectlon 6, of the' Cahforma
Constltutlon Aas one that carries out the govemmental fuiction of prov1d1ng public
services, oF a lhw that imposes umque requirements on local agencies or school districts
to 1mplcment a state pohcy, but does not apply generally to all residents and entities in
the state:*? To determine if the program is new or imposes a hi gher level of service; the
test claim legislation must be compared with the Iegal requirement in effect immediately
before the enactment of the test claim législation®® Finally, the newly required: act1V1ty
or increased level of service must 1mpose costs mandated by the state.*

provide such subjection of funds for the following mandates: (a) Legislative mandates
requested by the local agency affected; (b) Legislation defining a new crime or changing
-an existing definition of a crime; or (¢) Legislative mandates enacted prior to Jaﬁuary 1,
1973, or executive orders of regulations mltza]ly 1mp1ementmg legrslatron enacted pnor
to January 1, 1975."

2 Department of Finance v. Commission on State Mandates (2003} 30 Cal.4thﬂ727, 735.
 County of San Diego v. State of California (1997) 15 Cal.4th 727, 735..

% Léng Beach Unified School District v. State of California (1990) 225 Cal.App.3d 155,
174; In Departmient of Finance v. Commission on Staté ' Mandates, supra, 30 Cal.4th at
page 742, the court agreed that “activities undertaken at the optioii or diséretion of'a local
government entity (that is, actions undertaken without any legal compulsions or threat of
penalty for nonpartrcrpatlon) do not trigger a state mandate and hence do not-require .
reimbursement of funds — even if the local entity is obligated to incur-costs as a result:of
its discretionary decision to participate ina particular program or practice.” The court
left open the question of whether non-legal compuision could result in a reimbursable
state mandate, such as in a case where failure to participate in a program results in severe
penalties or “draconian™ consequences. (/d. at page 754.)

I Lucia Mar Unified School Dist. v. Honig, supra, 44 Cal.3d 830, at pagg 835, -

32 County of Los Angeles v. State of California (1981) 43 Cal. 34 46, 56; Lucza Mar ;
Uny‘"ed School Dist. v. Honig, supra, 44 Cal.3d 803, af page 835, -

B Lucia Mar Unified School Dist. v. Honig, supra, 44 Cal.3d 830, at page 835

¥ County of Fresno v, State of California (1991} 53 Cal.3d 482, 187, C'oumjz of Sonoma
v. Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 Government Code
sectipns 17514 and 17556 .
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The. Comniission is vested with the exc]usrve authority to édjudicate dlsputes over the -

existence of state-fandated programs within the meaning of article XII'B, section'6.** In .
making its'decisions, the:Commission, must stnctly construe erticle XIII B, section 6 and

not-apply itds an “equitable remedy to Gure the perceived urifairness resulting from o

political declsxons on funding priorities. '?f

Issue 1; Do the test claim statutes impose a state—mandated actlvlty on school
districts within the meaning of articie XIII B, section 6?

The Cahfomm Supreme Court gnd the courts of appeal have held that artlcle XIII B
section 6 was not mtended to entltle local agencies and schoo] districts to re1mbursement
for all costs resultmg from leg131at1ve enactments, but only those costs “mandated” by a
new program or higher level of service imposed upon them by the state.*” Thus, the issue
is whethcr the test claim statutes impose & state- mendated activity on school districts,

Education Code section 17215.5: This section requires the governing board of a school
district to make thre¢ findings if the board wishes to acquire and build a new s¢héol on
land zoned for agricultural use. The section states that before acquiring land zoned for
agricultural use the governing board of a school district must find:

1) That the school district has notified and consulted with the city and/or county
within which thc site is located; and,

*2) That thé final site selection has been evaluated by the school governmg board
based-on factors othier than costs; and,

3) 'I"hat the school district will attempt to minimize any public health issue resultmg
- from nelghbonng agncultural uses.

Staff finds that this section is not subject to article XII B, séction 6 because the decision
to construct a new school as well 4s the decision on whers to site that school is &
-discretionary decision made by the local governing board of a school district. Section.
17215.5 does:not require the acquisition of any land for a school, nor does it speclfy the
type of'land to be acquired (including land zoned for agricultural use.). .

Although California léw does express the intent of the le Fsla‘cure that public ediication™
shall be a puonty in the state and provided by the state;*® there ate no statutes or-
regulatlons tequiring a school distritt of county board of educatiori to constriict school
fac111tzes School districts are given the power by sfate law to ]easc Por purchasew land

3 Kmlawv State afCaIy’orma (1991) 54 Cal.3d 326, 331- 334 Government Code:
sections 17551 and 17552,

38 City of San Jose v. State of Caly’orma. supra, 45 Cal. App 4th at page 1817;
County of Sonoma, supra, 84 Cal App 4th at page 1280. L

3 Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 835 City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1816.

* Edugation Code sections 16001, 16701.and 17001. L
2 Bducation Code section 17244, _ | S .
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for school fac111t1es to construct school Facmtxes and to establish additional schools in
the district.**-However, in al] of these statutes penmsswe language is used when
describing the role of the goveriing board of the school disirict. In sections 17244 and
17245 the board ¥...is authorized:..™ and section 17342 states that the, “governing board
of any school, whcnever in its judgment it is demrable to do so, may establish addltmnal
schoolg in the district.”

California courts have alsc found that the construction of school facilities w1thm a school
district is & discretionary decision of the school district. In People v. Oken™ the court
found that, “[w]hete; when or how, if at all, a s¢hool district constructs school bmldmgs
is & matter within the sole competency of its governing board to determine.” “ This
reasoning was reiterated in a state Attorney General opinion in 1988, -

Witli the Gonventional construction of school facilties, the question of
“where, wheil or how, if at all, a school district shall construct [a] a school
building [ ] is a matter within the sole competency of its governing board
to determine .” (People v. Oken (1958) 159 Cal.App:2d 456,460:) The
same is essentially true with the construction of'a school famhty under the
Leroy F. Greene State School Building Lease- Purchase Law.*

constructed and if they are constructed at all; is a decision left to local school boards.

In recent cases the courts have again held that the power to site a school belongs to the
local school district and not ‘the state. In Towii of Atherton v. Superi ior Court of

San Matéo,*" the couit found that “[u]nder the statutes ... the state has expressly granted
the power of location to its agencxes the school dlstrlcts o In City of Santa Clara v.
Santa Clara:Unified School District,*® the court found that “the selection of a school site

“ Education Code éections 17340 and 35162,
* Bducation Code sections 17245 and 17340,
“2 Bducation Gode sections 17342,

4 people v. Oken (1958) 159 Cal App. 2d 456,
“ Id. at page 460. '

%3 Both the California Supleme Court and the Ninth Clrcuzt Court of Appeals have stated
that, “Although Attorney General opinions are not binding, they are entitled to great
weight.” Freedom Newspapers, Inc. v. Orange County Employees Retirement, (1993)

6 Cal. 4th 829, 832. Prescott v. United States, (1984) 731 F.2d 1388, 1393,

% 71 Opinions Attorney General of California 332 (1988) pages 17-18.

47 Town of Atherton v. Superior Court of San Mateo, (1958) 159 Cal.App. 2d 417.

“® Id. at page 428. |

*® City of Santa Clara v. Santa Clara Unifi> School Df;m'c: (1971) 22 Cal.App. 3d 152,
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Additionally, there are no statutes that direct school districts on the placement of schools.

- of schools, but were repealed by Statutes 1989, chapter 1256, Currently, the only section
" that pertains, to state agency jnvolvement in school site selection is section 1752].

by a school dtstrlct mvolves an exercise of legislative and d:scretmnara/ actlon and may
«:not be challenged.as to its wisdom, expediency or reasonableness.. : 0

Former Bducation Code sections 37000 through 37008 did relate to the specific Iocatioh

However, section, 17521 only requires that the CDE create standards for use by schooll
dlstncts in the se]ectlon of school sites and al]ows school districts to request advice-on
the acqulsltlon of a proposed site. :

Therefore, based botl on statutes and case law, the decision to:acquire- land on whlch to
site & school and the decision as to which land to acquire are both degisions that are made
at the discretion of the school district. If 2 district's decision is dlscretmnary, no state-
mandated costs will be found :

In szy of Merced v. State of California,** the court determmed that the city’s- deCISIOIl to
exercise-eminent domain was discretionary. The court found that no state reimbiirsement
was required for loss of goodwill' to businesses over which eminerit domain was
exercised, the court reasoned as follows

* We agree that the Leglslature intended for payment of goodwill to be
: __dlscretlonmy The above authorities reveal that whether a city or county decides
to e.xerclse eminerit domain is, essentially, an optlon of the city or county rather
-ilthan a mandate of the state. The fundamerztal concept, is that the czty or county is
_ not requzred to e.xerczse eminent domain.” [Emphas:s added] S

In Department of F inance v. Commission on State Mandates™; the Cahforma Supreme
Court found that costs associated with notices and agendas requlred by state law were not
entitled to reimbursement if the requirements for notice and agendas were part of a
program in which the school district had chosen to participate. In that case, the
California Supteme Court affirmed the reasoning of the City of Merced case as follows:

[TIhe core point articulated by the court in Czty of Merced is that activities.
undertaken at the option or discretion of a lo¢al government entity (that is, -
actions underteken without any legal compulsion or threat:of penaltyfor
nonparticipation) do not trigger a state mandate and hence do not require
reimbursement of funds ~ even if the local entity is obligated to incur costs
as a result of its discretionary decision to participate in a particular
pregram-or practice,’* :

% Jd. at page 161, footnote 4.

3 City ofMercedv State ofCa!zﬁ:)rma (1984) 153 Cal. App. 3d 777, 783.

* Ibid. -

53 Department of Finance v. Commission on State Mandates, supra, 30 Cel. 4th 727

3 Department of Finance v. Commission o= St Mandates, supra 30 Cal.4th 727, 742.
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The Supreme Court left undecided whether a reimbursable state mandate “might |
be found in circumstances short of legal compulsion—for éxample, if the state

were to impose a substantial penalty (independent of the program funds at issue)-
upon any. local entity that declined to participate in a given program. 55 There is
no,evidence in the record, however, that school districts are “practically .
compelled” to acquire agrlcultural land to build schools., The test claim statute
does not impose a penalty for noncompliance.

The decision of the California Supreme Court mterpretmg state-mandate issues is
televant to this test claim. The Commission is not free to disregard the clear statement of
the California Supreme Court. Thus, pursuant to state law, schoo] districts remain free to
site new schools where they clioose. The statutory duties imposed by section 17215.5
flow from the-decision to site a school on land zoned for agricultural use. Based on the
Department of Finance case, since this decision is a local discretionary activity, any
requirements imposed by the state on the local decision do not constitute a reimbursable
state mandate, A

Therefore, staff finds that section 17215.5 does not impose & state-mandated activity on
school districts within the meaning of article XIII B, section 6,

Education Code section 17213,1: This section, enacted in 1999, lays out the additional
requirements™ that school districts must satisfy in order to receive funding from the
Leroy F. Greene School Facilities Act of 1998.>" It requires school districts to contract
fora Phase environmental assessment or if necessary a preliminary endangerment
assessment if the school district wishes to request state funding for the facility. These
requirements specifically address the study of new sechool sites for natural, previous or
potential releases of hazardous or toxic substances.

When construing a statute, we must ascertain the intent of the Legislature so as to.
effectuate the purpose of the law. In determining such intent, a court must look first to
the words of the statute themselves, giving to the language its usual, ordinary import and
according significance, if possible, to every word, phrase and sentence in pursuance of
the legislative purpose. Af the same time, we do not consider . . .statutory language in
isolation. Instead, we examine the entire substance of the statute in order to determine
the scope and purpose of the provision, construing its words in context and harmonizing
its various parts. Moreover, we read every statute with reference to the entire scheme of
law of which it is part so that the whole may be harmonized and retain effectiveness,”

5 Ibid,

% Basic requirements for school siting can be found in California Code of Regulations,
title 5, sections 14001-14012 and Education Code section 17251,

*7 Section 17072.13 provides that a school district may request up to 50% of the cost of
implementing this section if it chooses to request funding from the State Funding
Program (SFP). If a school district qualifies as eligible for financial hardship under
section 17075.10 or if the site meets the enyironmental hardship criteria in section
17072.13, subdmsnon (c)(1), then up to 100% of this cost can be requested from the SFP.

58 State Farm Mutual Automabile Ins, Co.  “ramendi (2004) 32 Cal.4th 1029, 1043.
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Section 17213.1's first sentence states, “As a condition of recewmg state ﬁmdmg

The plain meaning of this section‘is that the: requireitients in section 17213.1 only apply
to school districts that decide to réquest funding thrdugh the Leroy F. Greene Sehd’c“)l‘_
Facilities Act of 1998, elthough thié séction ihcludés district reguirements that aﬁjﬁly o
regardless of where a school is sited. Thus, the d:stnct’s decision to seek funds under this’
act is discretionary and not-meandatéry, DOF alleges that apgrommste]y 58% of dzstn

do not apply for funding under the 1998 Leroy Greene Act,’

As statse)d above, if'a dlstnct s dee:slon is d1scret1onary, o stste-mandated costs wﬂl be
found, -

Theref'ore the requlrements imposed on the condltlonal funclm g from the Leroy F
Greene.School Facilities Act of 1998 are not state-mandated activities, so section 17213.1.
isnota retmbursable mandate on school districts within the meaning of article XIII B
sectlon 6.0f the Caleomla Coustltutmn g

Conclusion

Staff finds that the test claim statutes, Educatlon Codeé sections 17215.5 and 17213.1, do '
not 1mpose a reimbursable state-mandated programi on school! districts within tHe e
meaning of article XIII B, section 6 of the California Constitution and Government Code
section 17514, Thls conclusion is based on the following findings: ;

1) For Education Code section 17215.5, the specified findings the"schc')ol district
must make if the proposed school site is on:land Zonéd for agricultural use isnot
state-mandated because the decision to build'a school, ds well'as where to locate -

it including the.g&quisition of agriculturalland for a-school, is & dlscretlonary '
“decision left to local schoo! districts:by state law. :

2) ForEducation Codé:section 17213.1,ithe procedures a school district must follow
when'it séeks state funding pursuant to the'Leroy Greene School Facilities Act of
* 1998 (commencing with Education Code § 17070.10) are not state-mandated
.becduse the school district is not 1equ1red to request state fundmg under sectlon
17213. 1 i ;

> DOF comments on test claim OI-TC 03, dated December 5, 2001, page 2.

" Department of Fmance 12 Commzsszon on State Mandates supra, 30 Cal.4th 727, 742.
City of Merced v. State of California, supre <> Tal. App. 3d 777, 783.

-
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'AB 1724, Assembly Bill - Bill Analysis
AASSEIRY .. d Exhibit D

SENATE COMMITTEE ON EDUCATION
Leroy F. Greene, Chairman
1995-946 Regular Session

BILL NO: AB. 1724 v

AUTHOR: McPherson

' AMENDED: June 12, 1896 ¥ _
FISCAL COMM.: Yes - HEARING DATE: June
12, 1996 . :
URGENCY: No CONSULTANT: Diane Kirkham
SUMMARY

This bill requires school districts to make specified findings
prior to acquiring school sites in agricultural areas after
January 1, 1897,

BACKGROUND

.Current law provides that a school district, by a two-thirds
vote of its governing board, may choose not to comply with local
zoning ordinances when locating a new school, However, it must
comply with ordinances related to-drainage, road improvements
and grading for onsite improvements for schoeol proéjects.

Current law also requires school districts to evaluate a
proposad school site at a public hearing using the sgite
selection standards establlshed by ths State Department of
Education.

o

ANALYSIS

Thisg bill requires that school districts make the following -
findings prior to acquiring a school site in .an agricultural
area, for any schocol 'site approved by the Department of
Education after January 1, 1597:

1) The school district has notified and consulted with the

city or county in which the proapective school site is
‘located.

2) The site has been evaluated on factors affecting thebpublic

o : ' AB 1724

Page 2
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interest, not just cost.

3)  The school district will attempt to mitigate any public

health and safety issues resulting from neighboring
agricultural uses,

STAFF COMMENTS

1} Concerns of Farmers
The sponsor (the California Farm Bureau} argues that
farmers effectively lose the uses of the portion of their
land which is adjacent to a new school due to restrictions
imposed con use of agricultural chemicals, They are
proposing through this bill that school districts be

required to address lssues that arise from locating in
agricultural areas.

23 How Big is the Problem?
The sponsor asserts that new schools are "located in
‘agricultural areas more often than one would think.
Representatives of schools indicate that they believe there
are relatively few new schools located in these areas. No
reliable statewlide estimates of the true number of new
schools located in agricultural areas are readily-
available,

3) Can a City or County Stop a School Site from Being Located

o in an Agricultural Area? BAccording to the authoros office;
the bill is not intended to give the city or county the
power to stop the siting of a school in dn dgricultural
area. Rather, it is the intent of the author to require ¥
diglogue and exchange of information between the school 7
dggtrict and the city or county when a school is proposedﬂ
for & agricultural area. # Under the current wording of the
bill, a city or county may have the authority to halt the
siting of a school in an agricultural areéa. Accordingly,
staff recommends that tHe bill be amended to clearly
indicate that a city or county would mot have the authority
£o halt such a school site acgqulsition.

AB 1724
Page 3

SUPPORT
None received
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OPPOSITION

. None received
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Proposition 1A, 1998: Class Size Reduction Kindergarten-University S “ Pagelof5

60 YEARS OF SERVICE

November, 1998

(FacilifissiBondbAcToRI9a8y

Background

Public education in California consists of two distinct systems. One system includes local
school districts that provide elementary and secondary (kindergarten through twelfth grade, or
K-12) education to about 5.7 million students. The other system {commonly referred to as
"higher education") includes local community colleges, the California State Universities, the
University of California, and the Hastings College of the Law. The higher education system

provides a wide range of education programs beyond the twelfth grade to about 1.9 million
students. '

K-12 Schools

School Facllities. The state, through the State School Building Lease-Purchase Program, has

provided much of the money for school districts to buy land and to construct, reconstruct,-or

modernize school buildings in the K-12 system. In order to receive money under this program,

school districts must meet certain requirements. Districts receive a higher priority for state
funding of a project if they provide 50 percent of the project cost with Jocal funds.

Since 1986, the voters have approved $8.8 billion in state general obligation bonds to fund K-
12 school construction and renovation. As of July 1998, there was about $70 million remaining
from these funds. '

In addition to obtaining money from the state, local school districts raise funds for school
buildings in three main ways:

« Local General Obligation Bonds. School districts are authorized to sell bonds to
finance school construction projects, with the approval of two-thirds of the voters in the
district. In these cases, the bonds are paid off by taxes that are levied on property
located within the schoo! district.

« Special Local Bonds (Known as "Mello-Roos” Bonds). School districts are authorized
to form special districts in order to sell these bonds for school const'ructl.on.pro]ects, with
approval of two-thirds of the voters in the special district. (The special districts generally
do not encompass the entire school district.) The bonds are paid off by charges
assessed to.property owners in the special district.
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« Developer Fees. State law authorizes school districts to impose developer fees on new
construction. As of January 1998, the maximum allowable fee under state law is $1.93
per square foot on residential bmldlngs and 31 cents per square foot on commercial or
industrial buildings. These fees may be used only for construction and reconstruction of
school buildings. In addition to these fees imposed by school districts, decisions by the
courts have allowed cities and counties, when approving new residential and commercnal
development, to impose additional developer fees for new school construction.

K-12 School Building Needs. There is no district-by-district estimate on the future demand for
school facilities. The State Department of Finance estimates that the number of students
attending K-12 schools statewide will increase by about 300,000 over the next five years.
Given this projected growth, several billions of dollars will be needed statewide for new schools
over the next five years. Additional billions of dollars will be needed for reconstruction or
modernization of existing schools.

As of July 1998, applications submitted by school districts for state funding of land and new
school buildings totaled approximately $2.9 billion. In addition, applications for state funding to
reconstruct or medernize school buildings also totaled $2.9 billion.

Class Size Reduction. In 1996, the Legislature and the Governor enacted the Class Size
Reduction Program, which made funds available to school districts to reduce kindergarten
through third grade classes throughout the state to no more than 20 students. Districts
implemented this program by purchasing or renting portable classrooms, making use of vacant
space in schools, and converting into classrooms space that had been used for other purposes
(such as libraries, child care faciiities, and teacher lounges).

In 1996 and 1997, the state provided about $530 million for grants to districts to pay for
facilities-related costs associated with reducing class size. A majority of these funds have been
used to purchase portable classrooms. It is estimated that the program could result in added
facilities costs (including the restoration of space that had been displaced to provide additional
classrooms) of between $500 million and $700 mlllion

Higher Education

Cahforma s system of public higher education includes 139 campuses serving about 1.9 million
students:

« The University of Califarnia has nine campuses, with a total enroliment of about 166,000
students. This system offers bachelor, master, and doctoral degrees, and is the primary
state-supported agency for research.

o The California State University system has 22 campuses with an enroliment of about
350,000 students. The system grants bachelor and master degrees.

« The California Community Colleges provide instruction to about 1.4 million students at
107 campuses operated by 71 locally governed districts throughout the state. The

community colleges grant associate degrees and also offer a varnety of vocatlonal skill
courses.

" » The Hastings College of the Law is governed by its own board of directors and has an

enroliment of about 1,300 students.

The state provides money to support these institutions of public higher education. This support
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covers both ongoing operating and capital Improvement. costs In addition:to state: funds these
institutions also receive nonstate. funds for-both operatlons and capltal |mprovements

Since 1986 the voters have approved nearly $3.3 billion in general obllgation bonds for capltal

improvements at public higher education ‘campuses. As of July.1998; there was about: $28

milion remaining from these funds. In addition, since 1986 the:Governor and the Legislature

Eavg provided about $2.4 billion for public higher education facilities from lease-payment.
onds.

Higher Educeﬂon Buﬂdfng Needs Each year the lnstrtutlons of hlgher eduoatlon prepare
five-year capital outlay plans, in which they identify projects that they believe should be funded
over the next five years. The most recent five-year plans identify a total of $6 5 billion in
projects for the period 1998-99 through 2002-03.

Proposal

This measure authorizes the state to sell $9.2 bllllon in general obl|gat|on bonds for K-12
schools ($6.7 billion) and higher education facilities ($2.5 billion).

General obligation bonds are backed by t the state, meanlng that the state Is obllgated to pay
the principal and’ interest costs on thesé bonds. Genetal Fund revenues would be used to pay
these costs. These revenues come primarity from state personal and corporate income taxes
and sales taxes

K-12 School Facilities

réquired to pay for one-half of eligible. project costs.with local resources.:.
« Atleast $2.1 billion for reconstruction or modernization of existing school burldlngs
Districts would be required to pay for 20 percent of eligible project costs with local

resources,
« Up to $700 million for facilities costs related to the Class Size. Reductlon Program.

«'Up to $1 billion for projects whérethe state determings that a district elther (1) is unable
for financtal reasons to provide sufficient local matching funds or (2) will incur excessive
school constmctlon costs that are beyond the control of the district.

o Atleast $2 g billlion to buy. land and construct new school bulldlngs Dlstncts would be

The above distributian of funds could be altered with the approval of two-thlrds of the
Legislature and the Governor. , .

Developer Fees. The leglslation that placed this bond meesure on the ballot also. makes
changes’ related to developer fees. These ohanges would take effect only if this bond measure

is approved by the voters. .

e
i

» School Districts. Districts would still be, authorlzed to charge $1.93 per square foot on
residential buildings and 31 cents per square foot an ‘commercial or.industrial buildings.
They could, however, exceed these limits if they meet certain conditions regardlng
capacity problems and looal bonding efforts. in these cases, districts could increase

264
http://www.lao.ca.gov/bauovwgs/lA_’11_1993.htm

712212004




P.roposition lA, 1998: Class Size Reﬁuction Kindergarten-University Page 4 of 5

developer feas to fund the 50 percent matching requirement for new school construction.
If there were no state funds available for new school construction, districts could increase
developer fees to fund 100 percent of a school project. If a district subsequently recalves
funds from the state, these funds {up to 50 percent of the prcoject cost) could be

~ reimbursed to the parties that originally paid the fee.

Citles and Counties. in addition, between November 1998 and the prlmary election of
2006, cities and counties could not require additional fees for school construction as a
condition of approving new developments. (Cities and counties could, however,
designate land under their jurisdictions for school sites.) At the end of that period, cities
and counties could require additional developer fees if any statewide school bond
measurae s rejected by the voters. They could continue to assess the fees until a
subsequent statewide school bond measure was approved by the voters. The amount of -
fees that cities or counties could assess would be limited to (1) 50 percent of the cost of
new school projects if state funds are also available for this purpose or (2) 100 percent of
project costs if no state funds are available.

Homebuyer and Renter Assistance. The legislation placing this bond measure on the ballot
also provides state funds to offset all or part of the cost of some developer fees. These funds
would be available to:

o Homebuyers in areas with high unemployment.

- Buyers of homes costing less than $110,000.

+ Low or very low-income first-time homebuyers.

» Developers of rental housing for very low=income tenants.

A total of $160 million in state funds would be available for these programs over a four-year
penod

Higher Education Facilities

The measure includes $2.5 billion to construct new bulidings, alter existing buildings, and
purchase equipment for use in these buildings for California's public higher education system.
Of this total, $165 million would be allocated specifically for (1) new campuses of the University
of California and (2) new campuses, campuses with enroliments of less than 5,000 full-time
equivalent students, and off-campus centers at the California State University and the

California Community Colleges. The Governor and the Legislature would decide the specific
pro;ects to be funded by the bond monies.

Fiscal Effect

Bond Costs. For general obligation bonds, the state makes princlpal and interest payments
from the state's General Fund typically over a period of about 25 years. If the $9.2 billion in
bonds authorized by this proposition are sold at an interest rate of 5 percent, the cost over the
period would be about $15.2 billion to pay off both the principal {($9.2 billion) and interest ($6
billion). The average payment for principal and interest would be about $600 million per year.

Homebuyer and Renter Assistance. There would also be a state cost of $160 million ($40
million a year for four years) for these programs.
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Page 1
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Majority vote
SENATE: _ 23-9 LJune'lo, 1989} ASSEMBLY: (July 15,
1999)
_ (vote not relevant)’
SENATE CONFERENCE VOTE 2=-0

ASSEMBLY CONFERENCE VOTE :2-0
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|Ayes: |Firebaugh, Wildman |Ayes: |Escutia, Hayden |
S N S |
| I | [ |
Original Committee Reference: _ED. -
SUMMARY Requires a scheol district that wants certaln state

bond funding for acquisition eof or construction on a schoolsite
to conduct an environmental review of the site and applies the

. state superfund laws to schoolsites with naturally occurring :
Bazardous materials as well as those released on the site.
Specifically, _the conference committee amendments delete the
Assembly amendments to this bill and 'modify the versien that
passed out of the Senate by narrowing its focus to the site
environmental review process. For school sites seeking Prop 1
funding, the proposed amendments:

.

1)Condition funding eligibility on tha governihg board of school
district ({(district) hiring an environmental assessor to
conduct a Phase I environmental assessment:

a) Site sampling or testing is not part of a Phase I
assegsment;
b) Delineates specific credentials for the assessor that

include both education and. experience;

c) Phase 1 assessments may include review of public and
private records of current and historical land use, visual
surveys of the property and examination of available
information about the.past and present uses of the vicinity

®
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SB 162
Page 2

of the site; and, ' 0

d) - The assegssment shall focus on the risks pesed to
chlldren from the released or naturally occurring hazardous
materials on the schoolsite.

2)Require the Phase 1 assessment to make a specific
recommendation either that no preliminary endangerment
agsessment is necessary or that one 1s necessary to further
determina: a) the extent of a release.that has been found to
have occurred; b) if there is a threat of a release of
hazardous materials; or, ¢} 1f there is a naturally occurring
hazardous material present.

3)Direct the district to send any preliminary assessment that
concludes that further investigation is not necessary to the
Department of Education (DOE). DOE then sends that material
to the Department of Toxic Substances Control {DTSC) within 10
days. DTSC has 30 calendar days te notify DOE and the
district that it concurs in or rejects the conclusion that no
preliminary endangerment assessment is needed.

4)Require the distriet to elect not to proceed with the site
acquisition if either the Phase I assessment cor DTSC sees a
reagson for further study. Else, the district must have a
preliminary endangerment assessment (PEA) prepared and the
district must enter intoc an agreement with DTSC to:oversee its
preparation, This PEA must be made available to the public
for 30 calendar days and certified by DTSC.

aj The PEA must examine site for both hazardous situations
caused by a release or those that are naturally-occurring.
" A PEA must include sampling and testing of the site;

b) When examining the risk, the PEA shall alsc have a
particular focus on the risk posed to children;

c) The district shall not be held liable as a result of :
making the PEA avallable for public review; and, '

- d) If DTSC determines no further action is necessary it
shall inform the distriect and DOE withln 60 calendar days
of receipt of the PEA.

5)Require the district, if DTSC determines that there may be a

SB 162
Page 3

risk of exposure to children on the site, to conduct the
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following studies if it wants to continue to consider the site
and seek Prop 1A funding for the project:

. a} Complete a financial analysis estimating cost of any
necessary response action; .

b) Describe benefits of using this.site over alternatives;

c) Obtain approval from DOE that the site does indeed neet
schoolsite selection standards; . and,

d} Evaluate the suitability of the schoolsite in light of
the recommended alternative sites.

6)Require the district to reimburse DTSC for its response costs.

7)Specify that Carpenter- Presley—Tanner Hazardous Substances
Account Act (state superfund} shall apply to naturally
occurring hazardous materials as well as releasas for these
school sita environmental reviews:

AS PASSED BY THE SENATE , this bill included a similar but less
detailed environmental review process and alsc contained
provisicns regarding steps to be taken in any response action.

The Assembly amendments replaced the Senate version of the bill
with intent language to facilitate a vote of non-concurrence
that sent the measure and three others to conference committee,
The other three measures: AB 137 (Firebaugh), AB 387 (Wildman)
. and AB 993 (Hayden) also address the exposure of children to
hazardous substances at school.

FISCAL EFFECT : Unknown

COMMENTS : The amendments preoposed by the Conference Committee
are substantially similar to the version that passed out of the
Senate, but the provisions of steps to be taken as a response or
remediation action have been removed to eliminate the conflicts
with AB 387. AB 387 handles the steps after the environmental
review process contained in this bill are completed.

The steps required by this measure need only be done by a
district that i1s seeking Prop 1A funds as part of financing for

SB 162
Page 4

acquisition of a school site or construction of a new facility.

The amendments proposed by the conference committee clarify that
DTEC must review any Phase 1 assessment or PEA that is produced.
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DTSC is also clearly placed in an oversight role pursuant to
an agreement that is signed between DTSC and the district. This
approach is designed to make sure that there is adequate review
" of these environmental assessments. The amendments also speclfy
that the credentials of the environmental assessor must“include
certain educational and practical experience. :

RTINS
The other significant amendment is to apply state supe:
provisions to naturally occurring instances of hazardous
materials as well as those resulting from a release.

Brief Background: The Joint Legislative Audit Committee- [JLAC)
conducted hearings in 1998 and concluded that existing practices
and procedures were inadequate to assure due diligence in the
approval process for scheel site acquisition and new
construction. JLAC recommended in its August 1998 report that/
"The state must 1mmed1ately reconfigure its internal approval¢
prot ol so that state cgersight activities‘ensure _'Localu
compllance with the law." .

Proponents assert that there are at least nine scheols in the
Los Angeles Unified School District alone where local agencies
suspected serious toxic contamination before state approval and -
that, even with knowledge that toxins were suspected at these
aites, the state still approved acquisition of these sites.

This bill is double joined to AB 387.

Analysis Prepared by : Michael Endicott / BE.S. & T.M. /
(816)319-3965

FN: 0003249
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SCHOOL FACILITY PROGRAM
Guidebook

Preface

In this preface. ..

» Introduction
¥ Things to Know
» WheretoBegin

INTRODUCTION

‘This guidehook was developad by the Office of Public School Construction (OPSC) to assist school districts In
applying for and obtainlng “grant” funds for the new construction and moderntzatlon of schaols under the provi-
slons of the Leroy F. Greene School Facilities Act of. 1998 (Senate BUL 50). it Is intended to be an averview of the
program for use by school districts, parents, architects, the Legfstature, and other interested partles on how a district
or county superintendent of schools becomes eligible «nd applies for State funding. This gutdebook provides direc-
tlon on accessing the processes leading to project apptovals, Insight to the varfous features of the School FacHity
Program (SFP), and Includes suggestions on how to make the funding system as efficent as possible. However, it is
not meant o be 4 step-by-step discassion of every concelvable application process or project type. For complate peoj-
ect specific Information be sitré 16 review the SFP Regulations (ocated on the OPSC Web slite at www.opsc.dgs.ca.gov
and, most importantly, contact your OPSC project manager. The OPSC project managers are assigned by county,
and a complete listing of project manager assignmanits; including lelephane numbers and B-mail addvesses, are
also included on our Web slte.

THINGS TOKNOW- . - -
This edition of the guldebook contalng additlonal changes frmn Assernbly Bill (AB) 14 that were not fully
implernented before the jamuary 2003 edition and were therefore not Included. AB 14 also called for amendments
to the Critically Overcrowded School Facilities (GOS) program regulalions and made advance fanding avallable
for costs associated with Department of Toxic Substances Gonirol evaluatlon and response actlon it existing schoal
sites {Chapter 5). The amendments to the COS program regulations allow for financial hardship districts to receive
arvanced funding for the site acquisition and design costs associated with their CO5 funding application (Chapter 7).
Some program changes In the regulatory process but not yet effective inchude:

b Modifying the three year SFP new construction eligibtiity lock-in far small school districts to atlow for protection
agalnst a loss of eftgiblity {AB 16),

¥ Postponing the fillng perlod for the Charter Schoal Facillties Program (CSFP) applicatians to prepare for the changes in
Senate BIll {5B) 15.

b Adjusting the current automatlc fire alarm/detection and automatic sprinkler grant allowances to reflect actual costs,

b Allowing districts to file new construction fundlng applications up until the date of occupancy.

As this edition of the Scboo! Facility Program Guidsbook is being written, the OPSC and the State Allocation
Board Implementation Commitize are discussing changes to the CSFP and the Joint-Use Program Lo allow for more
Alzxibility within the existing programs {SB 15). In addition, the fmpleraentation of AB 1008, which allows adjust-
ments for hazardous waste removal costs for new constructlon projects, is being discussed.
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WHERE T0 BEGIN
Chapter 1, School Facility Program Cverview q [hapter 2, The State Aflocation Board, the Office of Public School Construc-

tion, and Cther Involved Agencies will provide géneral information. After reviewlng these chapters, the reader may want

to review Chapter 4, Application for Ellgibliity, becéivise establishing eligibility Is the first step in filing an appllcation for

elther new construction or moderitzation Furidl lng_ The rernalnlng chapters cait be revigwed as the toplcs arlse,
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Chapter 1 School Facility Program Overview

In this chapter. ..

» Introduction
¥ Funding for the School Facllity Program
¥ Implementation of the School Faclity Pragram

INTRODUCTION

‘The School Facllity Progyam (SFF) began in late 1998 and Is 2 significant change over previous Stae facilitles
programs. The State funding is provided Ln the form of per pupl! grants, with supplemental grants for site develop-
menl, site acquisition, and other project specific costs when warranted. This process makes the calculation of the
State participation quicker and less complicated. In most cases, the application can be reviewed, the appropriate
grants calculated, and SAD approvat received In 6090 days regardless of project slze,

In additton to 2 less complicated application pi‘oceas, the SFP provides greater independence and fexibility to
the school district to determine the scope of the new construction or modernizalion project. There Is considerably
less project oversight by State agencles than In previous State programs. In return, the progeam requires the school
district to accept more responsibil ity for the outcome of the project, while allowing the district to receive the rewards
of 2 welt managed project. All Slate grants are considered to be the fufl and final appartionment by the SAB. Cast
overruns, legal disputes, and other unanticipated costs are the responsibility of the distriet, On the ather hand, ll
savings resilting from (e district’s efficlent management of the project acerug 1o the district alone, Interest earmed
on the funds, both State and lacal, also belongs to the distriet. Savings and Interest may be used by the district
for any other capital outlay project in the district. See Chapter 13, Additicnal SFP Requirements and Features for more
information’on project savings. '

The SFP provides a funding source in the form of grants for school districts to acquire school sites, construct new
school facllitles, or modernze existing school facilitles. The two major fundlng types avallable are "new construc-
tion" and “modemzatian‘.! The new construction grant provides funding on 2 50/50 State and local match basls.
The modernization grant provides funding on 2 60/40 basts, Districts that are unable to provide some or all of the

local match requirement and are able to meet the financlal hardship provisions may be eligible for additional State
fundiny {see Chapter 10, Financlal Hardship).

IMPLEMENTATION AND EVOLUTION OF THE SCHOOL FACILITY PROGRAM

Senate Bill 50 (Greene) was chaptered [nta law on August 27, 1998, establishing the SFP. The leglslation required
that regulations be approved and in place for accepting and processing applications as soon as Proposttion 14 was
approved by the voters the following Novemnber. The SEP continues to evolve through leglsative changes. Assembly
Bill (AB) 16 and AB 14 provided for significant changes requiring regulations be approved and in place far accepting
and processing appiications as soon as Proposition 47 was approved by the voters in November 2002. These changes
Included funding for charter school faciltties, critically overcrowded schools, Joint-use projects. Some of the changes
that tmpacted new construction funding include the suspension of Prlorlty Potis, an additional grant forenergy
efficlency, and several changes that Impact the determination of ellgibillty. Some of the chinges that impacted mod-
ernlzation funding Include the change of the funding ratio between the State and the school district from 80 percent
State and 20 percent district to 60 percent State and 40 school district, and addttional grants for energy efficiency
and the modernization of butldings 50 years old or older,

" Education Code Sections 1707210 and 17074.10 estabilshes the new construction grant and modernization grant respectively.
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Heluful Hint:

Alisting of school districrs
who have received SFP
fundinuy is avallable on -
the BPSC Web she ar
ww.opscilgs. a.gov.

Sehool Facility Pragram Overview

qugmm_qurli on each calegory.of !fgndln!g can be found In_tl . l!o\\__rlng chapters;

New Construction 5 . 19

_ Modernization 9 4
Financial Hardship 10 R

FUNDING FOR THE SCHOOL FACILITY PROGRAM, .

Funding for projects appeoved n the SFF comes e'cclus vely fmm stamwlde gcmeral obllgation bonds approved
by the voters of Californid. The first funiding for Ihé p program ‘wis frtim Proposlunn 1A, approved in Novernber 1998,
'That bond for § 9.2 billion oritained $6.7 billion for K—12 public sétiool factltles, Tlie second Funding for the
program i froim Proposition 47, apprové in November 2002, It 15 4 $13.2 billiosi bonid, the Jargest schoot bond in
the history of the Staie. It ontains $11.4 billion for k=12 public school facilltles.

A future bond I5 cuerenily proposed for March 2004,
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The State Allocation Board, the Office of Public
School Construction, and Other Involved Agencies

In this chapter, ..

» State Allocation Board
» Office of Public School Construction
b Other Agencles Involved

STATE ALLOCATION BOARD

Created in 1947 by the State Legislature, the State Allocation Board {SAB) Is responsibile for determining the
allocation of State resourcas including proceeds from General Obligntion Bond lssues and other designated State
funds used for the new construction and modernization of public school facilities. Tha SAD Is also charged with
the responsibility for the admlnistration of the State Relocatable Classtoon) Program), the Deferred Matntenance
Program, and many other facitities relatad programs. Handbooks on these programs may be found on the OPSG
Web site al www.opst.dgs.ca.gov. Printed copies may be obtained by contaeting the OPSC directly.

The SAB meets monthly typically at the Stats Capliol. At cach meeting the SAD reviews and approves applicatlons

for eligibility and fundlog, acts an appeals, and adopts policies and reguiations as they pertain to the programs that
the SAB admnisters.

Members
The SAB is comprised of ten members:

The Director of the Department of Finante or designee (Traditional SAB Chalr)

The Directar of the Department of General Services or designee

The Superlatendent of Public Instruction or designee

One person appointed by the Governor

Three State Senators; appolnted by the Senate Rules Committee {two from the majority party and one from the
minority parly} '

b Three State Assembly Members; appointed by the Speaker of the Assembly {two fram the majority party and one from
the minority party)

v v v v w

The current SAB members are:

» Donna Arduln, Director, Department of Finance

»  Dr. William ). Jefferds, Director, Oepartment of General Services
b Jack O'Connell, Superintendent of Public |nstruction

»  Davld Sickler, Governor Appalntee

» Dede Alpert, Senator

»  Bob Margett, Senator

b Tam Toriakson, Senater

» John Dutra, Assembly Member

b Marco Firebaugh, Assembly Member

¥ TonyStrickland, Assembly Member
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OPSC Mission:
“As Staff to the State
Allocotion Board, the
Offfce of Puibilc Schoal
Construction faclfitates
the processing of school
applicottans and makes
.fun ding avallable o

quallfying sthoo! districts.
These actions enable
schoo! districts to bulld
sofe ond adequote schoo!
faciiities for thetr children
In an expeditious and cost-
effective manner”

Helpful Hint;

The Dlrectory of Services
provides information
reqarding project monoger
Counly assignments,
indluding relephione
numbers, and other contact
informotion.

The State Allocation Board, the Office of Public Schopl Construction, and Other Involved Agencies

The eurrent SAB officers arp:

¥ Lulsa M. Park, Executive Officer
¢ Bruce B. Hancock, Assistant Executive Officer
b KarenMcGagin, Deputy Executive Officer

5AB implementatian Committee

The 348 Implementation Coramittee is an Informal advisory body established by the 3AB to assist the SAB and
the OPSC with policy and legislation Implementdtion, The committes roembership is comprised of organizations
representing the school facllitles community which meets approximately once a month depending upon the work-
lond. The SAB Assistant Execuitive Officer 15 the chalr of the commiltee. Gorrunittee membership as well as the time
and tocation of future meetings can be found on the OP3G Web slte at www.opsc.dgs.ca.gov.

OFFICE OF PUBLIC SCHOOL CONSTRUCTION

The OPSC serves the 1,000 phs K—12 public sehoo! districts In Calfarnia. As staff to the SAB, the OPSG Is
responsible for allocating State funding for eliglble new construction and moderntzation projects to provide safe and
adequate facilities for California public school children. The OFSC Is also responsible for the management of these
funds and the experdinares made with thern. 1t is also incumbent on the OPSC 1o prepare regalations, policies, and
procedures for approval by the SAD that carry out the mandates of the law,

0PSC Responsibilities : _ :

The OPSC Is charped with the responstbility of verifying that all applicant school districts meet specific criterla
based ar: the type of eligihility or funding which is being requested and to work with school districts to assist them
throughout the application process, The OPSC ensures that funds 2re allocated propedy and In accordance with the
law and decislons e by the SAB. Since November of 1988, the OPSG has processed over $25.8 billion dollars in
State apportionments to the SAB. The progearms, funding, and approvals aver that period are shown In Appendix 5,
Summary of Bond and Deferred Maintenance Allocatjons. ,

The OPSG prepares agendas for the SAB meatings. These apendas keep the SAB members, districts, staff, and
other {nterested parties apprised of all actions taken by the SAB. The agenda serves as the underlylng source docu-
ment used by the State Controller's Office for the appropriate release of funds. The ageada further provides a histor!-
cal record of :ll SAB decisions, and is used by school districts, facilitles planners, architects, consultants, and others
wishing to track the progress of specific projects, the avatlability of fands, and SAB regulations.

Management of the Office of Public Sciool Construction

The OPSC is directed by an Executive Officer who is appointed by the Governr. The appolntee also serves a5 the
Executive Officer to the SAB. A Deputy Executive Officer Is selected by the Executive Officer subect to the apptava! of
the Director of General Services. The Deputy oversees the daily operation of the office. An Assistant Executive Officer
Is appolnted by the SAB. Although not echnically 2 member of the OPSC managernent, the Assistant Executive
Officer works directly with the OPSC mansgement tein nd gcts as liaison between the SAR and the OPSC,
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OTHER AGENCIES INVOLVED

Schoal distelcts planning to construct or modernize existing schools require the assistance of several local, State,
and federal agencies, it Is essential that those dealing with the school construction process have an understanding
of the role each agency plays. The thres primary § State agencies l.hatwﬂl be referred to.n this guidebaal, In addi-.
Hon to the SAB and the OPSC, are the Dlvision of the State Archltegg “(_DSA), the Californla Department of Educa-
District representatives may also come into contact wlth many other agencles. A Listing of sorne of the apencies that
might be involved in 1 school project and their tole is provided in Appendi 2, Potential State Agency Involvement.

The agencyir information provided I this chapter Is meap} a5 a 100! for schnol distelet representatives Lo become
famlllar with the prlmm'y State agenctes {nvolved in the school construct[on process. The OPSC encourages district
represenmuves o contact each agency io, nbtaln more information abuut thelr procedures and processes. To contact

. the agences | llsted be]ow piease see Appendlﬂ State Agency (ontactlnfurmaﬂon

Department of Genera! Services, Division of the State Architect

The prinxiry role of the DSA In the school construction process is to review plans and spectfcations Lo ensure
that they comply with Callfornia’s bullding codes with an emphasis on structural and setsmic safety. The review.
commences when the school district's archuect submmi working d.rawings to the DSA. The DSA reviews the working

drawings 10 Assure that the proposed structura meet codes and requlremmns for structure (setsmlc), fire and life
safety and universal design compliance. _'

Caltfornia Department of Education, S¢hoal Facillties Planiing Division . -
The role of the SFPD s to review and approve schoot district sites and construction plans, The SFPD review
begins when 2 school district plans 1o acquire 2 new school construction site, Prior to approving a.site for schnol
purposes, the SFPD reviews many | l'actors, Includlog, but oot llmlled lo, mwlmnmenml hazards, praxlmlty to.
nlrporls fr 'evgays, and puwer transmtsslon lines. Thereviﬂw of conslrucuon plans hy the SFPD focuses mainly on

; and, lmplementalmu ofa mlllg‘lllon plﬁ

Department of industrlal Relations

The Department of Industrial Relatlons (D[R) was established to improve working conditlons for Callfornta’s | ..

r proﬁtnhle emp!oymentin California, The rale of DIR in the school
labor laws rélating to mntraclnm and empluym
The Lnbur Cnde‘ now reguires, pri iving 2 STP fund re]ease, a district fo make a certification thnt T
iabor ccmplkance pmgra.m (DCP). thai tias }ap[:'rwed by the D[R for the prclect appurtloncd wnder the SFP has

beeh Iniumnd and -fmced {F Hoth o[the following condilions exist

Wage earmers, and o ndvanoe Oppm'luul
consh’uclion process s to enforc

» Thedistrict has a project which recelved an apportionment from the funding provided ln Proposition 47%or ﬁq_r_n the
potentlal 2004 State bonds?; and,
» The construction phase of the praject corhmences on or after April 3, 2003 25 signified by the date of the Notice to Proceed.

¥ Refor to the Labor Cade Section 17717
2indergarten-Unlversity Public Education Facilidles Bond Act of 2002
}{indergarten-University Public Education Facllities Bond Act of 2004
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The DIR provides a guidsbook 1o assist dlstricts in developing 4 LCP and has mode] LCP's avallable for view on
its Wb site at www.dir.ca.gov, The DIR also provides public works contract information regarding:

" LCP's and the Labor Code
Classification and S¢ope of Work
Prevalling Wage Determination and Special Determination far a $pecific Project
Verification of the Status of an Individual Apprentice or ai Apprenticeshtp Program

v v v W

Questions regarding these matters and 1.GP approval may be directad to DIR at 415.703 4810,
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Project Development Activities

In this chapter. ..

b Introduction ».Joint-tse Projects
» Establishing Eligibllity ¢ Reusable Plans

b Selecting Professional Services. » Profect Financing
¥ Project Responsihilities » Site Selection

» CostReduction

INTRODUCTION

The School Facility Program (SFP) provides funding lo projects that are essentially through the design phase and
are ready to begin construction. With the exception of certaln advanced planning and sie applications for financlal or
environmental hardship situations, applications for funding require plans approved by the Division of the State Architegl
(DSA) and by the California Department of Education (CDE), Applications for new congtruction funding ray alsa require
CDE approval of the project site. In most eases, 2 great deal of e, money, and eftort has already been expended before
the project ever reaches the Office of Public School Construction (OPSC). Most of the tasks Involved tn this chapler are not
aprtof the SFP and are not under the jurisdiction of the State Allocation Board (SAB). However, It Is important that the
district representative Is aware of the optlons and requirernents that may affect the distriet's project.

ESTABLISHING ELIGIBILITY

One of the first steps a district shauld consider in the schoc) construction process is establishing eligibility
for SFP funding on elther a district-wide or high school attendance areq basts. This will provide the district with
the Information needed to determine the possibility and scope of State funding assistance, Lhe types of facilities

needed, and the appropriate project slte size. See Chapter 4, Appfication far Eliglbility for more information about
establishing eligihility.

SELECTING PROF ESS-IONAI. SERVICES

The SEP grants {include funding for many professional services related to the development of the schoa! project.
Some of the most obvious and conunonly vsed services are provided by architects, civil and structural engineers,
and construction managers. Under law, these professional services are different than the services provided by gen-
eral conteactars, painters, site grading subcontractors, and simifar construction related work. Unlike construction
conteacts, professlonal service conteacts are obtained throngh a qualifieations based sefection process rather than a
compelltive bid process,

Because the deslgn professional or other service provider will be engaged long before the application for project
funding is submitted 1o the OPSC, W Is critlcal district representatives are aware ihat professional services used on
projects funded through the SFP must be obtained by a competitive selection process. Failure to do so can jeopardize
the project funding.

The Competitive Selection Process .

"The STP requires that applicant districts certify that contracls for the services of any archliect, structural engineer,
or ather design professlonal that were entcred inin, on or after November 4, 1998 for work on the project were oblained
through # competitive process. The lerm competitive does not mean (hat the selection has been bid, but rather that 2
formal qualifications based selection process has occurred that lead fo the professional services conlract .

1 hapter 11, commencing with Section 4525of Division 5 of Title 1 of the Government Code.
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CHAPTER2

Profect Develapment Activitles

Helpful Hint;
The SAB publication on tost
reduction Is avaflable on the
OPSC Wel site,

Nejther the SAB nor the OFSG is qi.mllﬁed to Interpret the Governmient Code requirements pertaining to the
selection of professional services. The district Is 2dvised to seek legal counse] assistance to.ensure that the process
used Fully complies with this requirement 4s well as other legal requirements 2 such as Disabled Veterans Buslness
Enterprisa requirements, and the Public Contract Codes.

Eventually, the district will be required fo certify that professlenal design services an the profect were selected
using « compelitive process. This certification is made on the Application for Funding (Form SAB 50-04).

Compliance
The competitive selection requirement appiles to « tew construction ar modernization project if:

> Itis funded under the SFF, and

» professional services of an architect, structural engineer, or other design professional were used to complete the work
In the profect, and

¥ contracts for those services were signed an or after November 4, 1998,

Compliance with this requirement is very important. The law specifically mandates that the SAB shall not
apportion funds to 4 district unless the competitive process for professional services has been used. If, during an
aurhit at the profect completlon, It is determined that the comipetitive process wns not used, the entire project grant
could be found to have been made Ulegally. '

Districts who are unfamillar with the process of hiring an architect should be aware that the Anteriean Institute
of Architects (ATA) Callfornia Council has sample contracts available to assist districts. For more information, please
contact the AIA a1 916.448,9082.

PROJECT RESPONSIBILITIES

During the planning, deslgn, and construction af a school facilittes project, many individuals and firmns come
together to contrlbule to the profect in specific ways. Unless respansibility is assigned by law, the decision about
who should perform a given task generally rests with Uhe district s owner. Frequently, however, the district may not
be aware of the difference between the types of responsibilities, or even of the need to assign responsibilities and
tasks related to the project. Tis back of clarlty may lead to a situatlon where a task Is nssigned to more than one
individual or firm, creating 2 duplication of effurt which can be wasteful and counterproductive,

As aresul of this siuation, 2 small working group was formed by the Jolnt Committee on School Facllities to
sddress the issue, The Services Marix Is the result of the group’s discusstons (see Appendlx 4, Services Matrlx), District
representatives may wish to consult the matrix to determine the sespensibilities ass!gned to 2 project and to avoid
duplication of effort. '

COST REDUCTION :

The SAR has developed cost reduction guldelines to assist school districts In reducing project construction
costs. In April 2000, the SAB niude avadlable the Cast Regirction Gueidelfnes, The guldellnes are o compilation of
bundreds of ideas Introduced nnd discussed at & serles of statewide imeatings. The Input into these guidelines comes
from various sources, such as school district representatives, State apencies, architects, hullding industry represen-
{atives, construction managers, and consultants, The guideliutes provide districts with ideas and new methods to
contain nnd reduce costs and to maxiniize the return on expendttures, Alang with cost reductton guldelines, other
incentives within the progriun, such as the retention of savings, exist to promote efficiency in design and construe-
tion of sehool facility projects. {See Chapter 13, Additignal SFP Requirements and Features for more informatian on
project sivings.)

2{EQA and Planning pet Public Resources Code Section 21151.2.
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JOINT-USE PROJECTS ba

The lnnguage In the law which creates the SFP requires that the applicant school district conslder the joint use
of core facllitles, The SAB's Cos! Rediection Guidetines contains a number of suggestions as to how a district might
investigate such jolnt uge possibilitles. Grants received under the new construction:program mty be used to fand

schoo! facilities refated joint-use projects. Typlcal jotnt-use projects Include multl-purpose rooms, librarles, gymna-

stum, or any other type of facthity that can be used by both the district and the community.
Propesition 47 provides funding for joint-use projects, specific criteria Lo access this funding was Included in
AB16 {Hertzberg) (see Chapter 8, Jolnt-Use Projects for more (nformation).

REUSABLE PLANS

‘The SEPrequires the SAB to develop recommendations regarding lhe use of cost-effective, efficlent, and reus'lhle
factlity plans, Many districts have found that reusing some part of all of 4 school plan previously constructed in the
distrlct or in another district can lead to efficlencies in both the tme required to prepare constructon plans and the
cost of constructing the factlity. Such plan reuse Is not always feastble, and, even when possible, may require consid-
erable redesign work for the new slie; however, in many circurnstances the advantages can be significant.

To nsslst distriets with exploring the Feasibility of ptan reuse for their new construction profect, the SAB and the
0PSC bave developed an Internet-based “catalog™ of plans that can be searched 2nd browsed by anyone. The link on
the OPSC Web site “Prototype School,” contalns floor, plans, renderings, and vital statlstics for 4 number of projects
ranging from complete schools (o single classrooms and support buildings. Districts are encouraged to download
information en any of the projects on the OPSC Web site withoul charge, Disticts may then contact the archilects
responsible for the original projects i pursue adaptation of the factlitles to their individual needs. Arrangements for
use of the plans are made by the district with the deslgn professional. Of course, all plans on the OPSC Web silz are
copyrighted by the designers or firms that subraiited them, The SAB and OPSC do not participate in anyway except
25 a clearinghouse for plans of school facilities.

e F LA

- 7 o B [ERX
v T

PROJECT FIRANCING
A district has several different options available to meel lts 50 percent funding requirement for new censtruc-

tion and 40 percent funding requirement for modernization prolacis Some ﬁnanclng mechanisms the district may
conslder are:

Generg| abligation bond funds
Mello-Raos. .

Developer fees

Proceeds from the sale of surplus property

Federal grants

- v v v W

Once a district has received a SFP apportionment and is ready for funids to be releaséd on a project, they will -
need to certify on the Fund Releasa Awthorization (Form SAB 50-05) that their contribution to the project s
already been expended, is on deposit, orwill be expended prior to-the notice of completion for the project. (See
Chapter 13, Additlona! SFP Requiraments and Features for more nformation on the fund release process.)
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SITE SELECTION

The SFP pravides that in additlon to the baslc grant for a new construction project, the district may also rr:ccive
up to 50 percent of the cost of site acquisttlon (see Chapter 5, New Corstruction Funding or Chapter 10, Finandial Hard -
siip). [n most cases, the district must have completed the process of lde:ntifylng the site and must have approval of
the site hy the CDE prior to applylng for slte acquisition funding. Some séparate site applications for financial or
environmental hardships do not need this approval at the time of application. See further discussion under those
topics in Chapter 5, New Construction Funding. The identification and approval process falls under the Jurisdiction and
responsibility of agencles ather than the 8AB and the OPSC, and is therefore outside the scope of this guidebook.
Hepwever, because the processes required can be o malor factor In 2 timely applicatlon submittal for project funding,
district representatives should be aware of some of the basie requirernents for slte selection as follows:

Identifying a Site : :

Selecting a site for 2 new construct(on project to be funded under the SI‘P Is prima:l y &t local process. The SAB
has guidelines and regulations relating only to the funding fimits related to slte acquisition . The CDE Is given the
autherlty in law to develop standards for school site acquisition relaled to the educational merit and the health and
safety issues of the site. The CDE uses these standards to review 1 stte and 10 determine if the slte s an appropriate
location for a school facility. The CDE apptoval is a requirement before the application for funding can be submited
to the OFSC and subsequently 1o the SAB for funding,

Sita Approval

There are many components that make up the review aind approval of 2 proposed school stte, The CDE publica-
tion, Schoo! Sits Selection and Approval Guide, addresses these components mare completely than this guidebool
¢an. Therefore, the district representative considering an application for 2 site under the SFP should consull the GDE
or thelr publications. Contact information can be found in Appendix 1, State Agency Cantact Informatlon.

4SFP Regutations Sections 1859.74 through 1859.76.
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Chapter4  Application for Eligibility

In tlus chapter

) lnlmducllon
» Hew Construction Eligibility
¥ Modernizatton Eligibility

INTRODHC‘I’ 10N

The School Facllity Program (SFF) provides State Funding assistance for e major types o[ facllitles construc-
tion projects: new construction and modernization, The process for accessing the State assistance for this funding
is divided Into two'steps: an application for eligibility and an"applicatton for unding, Applications for eliglbility are

* approved by the State Allocation Board (SAB) and this appeoval establishes that a schoo! district or county office
of education meets the critecia under law to receive asslstace for new construction or modernlzation. Elglbil-
Ity applications do oot result In State funding, In order to receive the funding for an eligihie project, the district
tepresentative must file a funding application with the Office of Public School Construction (OPSC) for approval by
" the 8AB. See Chapter 5, New Construction Funding and Chapter 9, Modemizatlon Funding for information on submitting

applications for funding.
Helpful Hint: . Applications for eligibility may be filed In advance of an applicatlon for funding; or the eliglbiiity and funding
Appfications for eligbility requests may he filed concurrently at the preference of the district. In elther case, an application for eligibllity Is the
may be filed in acvonce of first step toward funding assistance throtgh the SFP. The ptocess mustbe dorié aidly orice. Thereafier, the district
applications for funding, need onfy update the eliglbllity information if additional new construction and miodernlzation funding applications
are submitied,

After the application for eligibillty Is reviewed by the OPSC, It Is presented to the SAB for approval. The SAB's
‘action establishes that the district has met the criteria set forth In law and regulation (o recelve State funding
assistante for the construction of new factlitles or the modernization of existing facilities. 'I'hruughnut this chapter,
references to the distrlct also include a county office of education unless otherwise noted.

The discussions Io this chapter are intended to descelbe the basic processes a district will encounter and use for
establishing elipibility. Every possible situation cannot be deall with in this overview, When preparing an appli-
cation, the district representative should always contact the OPSC project manager lo be sure that the district’s
approach is correct and will eesult in the most el glliitty posstile for State assistance. To learn more about the SEP
progeam, vislt the OPSG Web site al www.opscdgs.ca.gov.

NEW CONSTRUCTION ELIGIBILITY

" The underlying concept behind ellylbility for new construction Is stealghtforward. A district must denonstrate
that existing seating capaclty is insufficient to house the puplls existing and anticipated in the district using a
five-year projection of enraliment Once the new construction eligibility is determined, 2 “baseline” Is created that
remains In place a5 the basis of all future applications. The baseline Is adjusted for changes Ln earoliment and for
factlitles added, and may he adJusted for ather factors such as errors and omlssions or amendments to the Regula-
tions. For a complete List of adjustments, refer to SFP Regulation Section 1859.51. Except for these updates, the
establishent of the elig(bility baseline Is 2 one-time process.

Establishing Ellgibility on a District-Wide or High School Attendance Area

Districts generally establish eligibllity for new construction funding on a district-wide basis. For most districts this .
is the rmost beneficial method, and the vast majorlty of applications are filed in this manner, However, under certaiin
circumstances, Ure district may bave mare eligibility Uf the applications are made on 2 High School Atendance Area
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(HSAA} basts ustng one or several attend:ince areag: This clroumistance occurs when the building capacity in one
HSAA prevetits another from recetiing maximuiil eligibliity. For exafnple, ane attendarice area may have surplus
classroom capacity while another does not have the needsd seats to meat the current and projected student enroll-
ment. If the district were to file on a district-wide basls, there might be Utle or no averal ellgibility, even though the
students In one attendance are "unhoused” by the dé6iiltions established i the SFP. Tn this case, by filtng on a HSAA,
the eligibility would incrsase o allow construction of adequale facilities for the urihdused students.

‘The disteict may file using one high schaol attenilance aréa, or at the district's option, it may combine two or
more 4djacent HSAAs, commonly clled @ "Super Attéridance Aresi” In elther case, the attendance areas must serve
4n existing, operaling high school, and the disirict nilist demansteate that dt least one HSAA has negative elfgibility
at any grade leve]. Cantlnuation or proposed high schools may not be used for Lhis purpose. Once a district recefves
funding using a high school attendance arext as the basis of its eligibility, It must eontinue to file future new con-
structien applications on thatbasls for five years

Eligtbility Process
The SAB has adopted three forms to assist districts in collecting the information rieeded to establish elipibilily.
The following outlias the threa-slep procéss 3 district uses to establish néw conslruciic'n eligiblity:

T . L

e

Step Documentation _ Puipose

1 Enrollment Certification/Projection {Form SAB 50-01) Used to collact information about the district’s
; - o curent and hisiorical enrellment and to project
- that data five years into the future

2 Exlsting Schoo! Bullding Capadity {Form SAB 50-02) Used to record all the teaching statluns in the
Ve I district that are adequate to house students.

3 Ellgibility Determination'(Form SAB 5003) - Used to compare the information fram the first two
- T forms and to determine if the district is ellglble for
: new constru:t!un of modemlzaﬁon grants.

‘The forms referved to in the table can be downloaded from the OPSC Web site al www.opsc.dgs.ca.gov in a [ormat
that dllows them to be printed as blank forms or completed it the computer and printéd for submission o the
OPSC. A raplica of ttie forms can be Viewed In:Appendix 3, SFP Required Forms, An Excél spreadsheet titled
SAB 50-01, 03, 30 Excal Combmm’ ll"arésbaels Is-alsh available on (e OPSC Web site that will pedorm all the

required ealculs ulons

Step One - Enroliment Projections

It may take several years to take a new construction preject from the initial determination of need to final
campletion of constrizction and eccupincy, Because of this, the SFP provides d projection of enrollment five years
into the future to detérming eligiillty for funiling, The Bvirolimens Cerfificalion/Projection: (Form SAB 50-01) is
used lo make this projection. This Forii asslss the district with détermiriing future needs, planning, arranglng State
and local funding, and eonsiructing the project before the childrin to'be servéd arrlve. The method of projecting
entollment into'the Futtire Involsés using cirrerit and histoticil Califortiia Basic Bducational Data System (GBEDS)
enrollment data for the district. The data callected Is then projected Into the fitidre for five years ustng a method
known d§ & Cohort Survlvil Projection, A dislrictc:m uhtaln CBEDS daita from the California Department of Educa-
tion (CDE):; -

Adistrict mcy file on & HSAA basts itilizing ore or fofe HSAA. If the district chooses to file an application on
this basis the current and three previous pears enroflment data in the HSAA or HSAAs {see section on High Schoo!
Attendance Areas in this chapter) wlll be needed to be included on the Form 3AB 50-01.
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Once the district enters the required current and historleal enrollment Bgures, the projection Is done automati-
. cally o the Excel version of this form, In addition to the five-year projection used in the SFP, the form will also
produce i one-year projection for the State Relocatable Classroom Pragram,

Supptemental Enrollment Figures, -. A district reay supplement the current and bislorical enrollment figures
by the pupils that will eccupy dwelling units Included in approved sulsdivision maps or valicl tentative subdiviston
maps for develepnients to be located Ir the district or HSAA. The entollroent profection form factors these additional
students intp the enrollnient projection. If the district requests this supplement, the following Infermation must be
retained by the district and availzible for review by the OPSC:

» Theapproved tentative subdivision maps.
»  Approval dates of the maps by the ity or county planning commission, -
¥ The number of units to be bulltin the subdivision.

A yield Factor from the varlous types of housing in the subdivision may be used to supplement the enroliment
projection. As an alternative, the district may. accept & state-wide average yield factor for caleulation purposes,
This Faclor [s specified {h the instructlons on the Form SAB 50-01. Should the district wish to use its own student
vield factors, a cupy of the dlstrlct'  that justifies the student yleld factors must be submitted with the Form
SAB50:00.7 - T ’

i3 ot avalible for county superintendent

Small districts: with current enrollment of Jess than 300 should be sware that they have an option for reporting
thelr enroliment differently if It has decreased by more than 50 percent from the previous year enrollment. (For o

more information on using this option please refer to the Form SAB 50-01, PartA.)

Stép Two ~ Existing School Building Capacity

The second past in determining the distrlet's eligibility for new construction assistance is ta document the
capaclty of the school district at the time the first application for eligibllity ts Aled under the SFP. This capacity
calculntion 1s done only once, Districts may file capacity informatlon on a district-wide basls or using a HSAA.

The Calculation of Capadity,  The Bxfsting Schao! Butluing Gapacity (Form SAB 50-02) s used to capture the
Information needed for the calculations, and the accompanying insiructions glve a detailed guide of how to complete
the form. The Form SAB 50-02 is essentially . record of al] the district's factlities, The SFP Regulations provide
. instructons on what spaces are to be Included or excluded n the ealeulation of the distriet capacity®. It Is important
to understand that any project funded with local sources must be counted as existing capaclty §f the contract for
construction of the project is signed before the criginal application for elipibility determination Is made. There is an
exception provided for projects IF the contracts were signed between August 27, 1998 and November 18, 1998, and if the
project did not have eligibility under the Lease-Purchase Prograr {LPP). '

The process of caleulating the districts' exlsting school bullding capacity Is as follows:

1. The district compietes a gross inventory of all spaces constructed or reconstructed to serve as an area ta provide
. pupltnstruction. The grade leve! of each dassroon s 2lse identified.

2. The gross Inventory Is adjusted by excluding certaln spaces that are ot considered avallable teaching stations
under law ot regulation. The classrooms remaining in the Inventory are multiplled by a loading facter of 25 for
elementary, 27 for middie and high school, 13 far non-severe, and 9 for for severe classrooms to determine the
pupll capacity, .,

3. Afin2l calculation s done toIncrease the capadity by a spedified amount f the district does not have a substantial
number of students enrolled In year round education. High schaol districts are not subject to this adjustment. The
district may request a walver from this adjustment from the CDE, School Fadilities Planning Divislon. .

15pp Requlations, Section 185930, *Gross Classroom inventory”.
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Helpful fint:

All of the OPSC worksheets
ore avpllable on the
OPSCWeb site ot
WWW.OpSCOg.co.gov.

4, Alast adjustment occurs for thase districts that recelve Mult!-Track Year Round Education Operational Grants
" from the CDE. Thisincreases the district capacity and reduces the final ellglbliity for the districtin a number
equivalent to the operational grants the district has most recently recelved from the CDE,

On-Site Reviews.  The district must submil records of the teaching stations-existing In the district or HSAA 25
part of the inventory process, These records generally consist of the following

»  Diagrams of the facllittes at each site in the district. These diagrams need not be highly detalled, but must Incfude all
permanent and relocatable classrooms at the site. Many districts use simple “fire-drill” maps for this purpose, The
diagrams must be submitted with the application. '

b Documentation supparting any exctuston claimed from the gross inventary. For instance, if the district clalms that
a portable is excluded because It has been leased-for less than five years, a copy of the lease must be In the district's
possession as supporting documentation. .

The district may wish to use an OPSG Site Analysis Worksheet to assist with recording all the classrooms in the
gross tnventory s well as recording the reasons for exclusions, if any. This document Is not mandatory but may
make the Laventory process easter. It also streamllries the OPSG review of the eligibility application.

Step Three — Determining Eligibllity

The lagt part In the new construction eligibillty determinalion process is done on the Blgibdity Determinalion
(Form SAB 50-03). The existing school building capacity calculated in step two Is subtracted from the enroliment
projection determined in step one, The number of puplls left, If any, are constdered “unhoused” for the purposes of
the SFP. ’l‘hey represent the district's eIIglhlflty for new consmlction grant entitiement. -

EIIgIbiIIty Appllcatlon Approval.  Once the distrlet has cnmmaed steps one through theee, they are ready to
sibmit the eligihility application package. The OPSG will conduct a preliminary review of the package lo ensure
that it ls complete prior to adding the application 1o the workfoad [isL. A more detailed review wlll be cornpleted prior

" to presentation to the SAB that may Include an on-site visit to review the information Included in the site diagrdms.

When the review is complete and the OPSC has validated the eligibiltty calculations, an item is presented to the SAB
for consideration-of approval. .-

In some cases, the OPSC may.find that an 'Lppllcatlon lacks required Information. If this bs the case, the district
15 asked to provide the needed information within a5pecified time, If the district is unable to comply, the application

-+ muy be returned enprocessed: If this accurs, the distrlct may resubmit the: appllcaﬁon at any e afler the needed

Informationls available.-
Districts should review the SFP hppllt:ﬂuon Submittal Requiremeits worlsheet; located on the OPSC Web site, to
ensure all-required information ts Included with their application.

MODERNIZATION ELIGIBILITY

Establishing eligibitity for moderntzation in the SFP Is more stroplified than new construetlon, Applications are
submitted on a site by site basls, rather than district-wide or HSAA, a5 Ls the case for new construction. Ta be eligible,
& peruanent buflding must be at least 25 years old and 2 relocatable building must be at least 20 years old. For
purposes of determining the age of the bullding, the 20 year and the 25 year period shall begin 12 months after the
plans for the bullding were approved by the Divislon of Stale Archltect. In etther case, the facllity must not have been
prevlously modernized with State funding, The district must also show that there are pupils assigned to the site who
will use the facllities to be modernized. If the facility Is eurrently urused, such as a closed school, it may also be
eligible for medernization funding If the distrlet intends (o reapen It and assign students immedtately.
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Application Process &
The SAB has adopled a single fonn to mlculate modernizatlon eligibllity, ihe Form 8AB 50-03. This Is the same

- form used for new construction applications. It may be downloaded from the GPSC Web site In a format that allows

itto be printed as a blank form or completed on & cormpuiter and printed for submissior: to the OPSC. A replica of the
form can be viewed In Appendix 3, SFP Required Forms, ‘

Lo order to cornplete the Form SAB 50-03, the district representative will need n completed site diagram for the
applicable school which contains the following Information:

The number of permanent classtooms.

The number of portable dassrooms,

The 2ges of all permanent:and portable classraoms.

The grade level of each classraom; Le, K=6;7-8, 9-12, non-severe, or severe.

The square foatage for each enclosed facllity on the site may be necessary (see below paragraph and the instructions
on the Form SAB 50-03 for more information).

- v v wv w

The instructichs on the Form SAB 50-03 will guide the district through the process of calculating the ellgibil-
1ty at that site for modernization. 1f all the bulldings are over 25/20 years old for permanent/relocatable butldings
respectively and eligible for modemnization, the grant eligibility Is sitply the number of ehildren that are or cari be
housed at a slte, whichever Is less. Howaver, for cases where there Is 2 mixture of classrooms that are under and over
the modernization age limits, two optlenal caleulation méthods are provided. One optlon is to count those facillttes
Urat are over the age requirernent and the children that can be housed In them. The second option is 10 develop a
ratio based on elther the square footage or tha number of classroaras by eomparing the square footage of overage
to underage buildings or the number of overage to uriderage classrooms on the site. The raiio Is then applied to the
number of children enrolled at the site. JF the'distrlet sélects the optlon using 2 taslo of square footage, it will be ’
necessary (o provide the square foolage information on the site diagrams as well.

Eligibllity Application Approval

Once the distrlét has completed part three of the:Form SAB 50% 05 they are ready to submit the moderniza-
tion eligibility applicatton package. The OPSC will conduct a prellminary review of the package to ensure that it is
complete before adding it to the workloed )lst. A more detafled review will then be completed that may inchude an
on-shte vistt to teview the Information Inciuded on the site diagraims, When Lhe review 15 coniplete and the OPSC has
validated the eliglbility caleulations, an itern is presentéd to the SAB for consideration of approval.

In sorme cases, the OPSC may find that an application lacks required Information. I this Is the case, the district
Is asked to provide the needed information within a specified time. If the district Is unable to comply, the application
may be returned unprocessed. 1F this oceurs, the district may resubmit the application at any time after the needed
information Is avallable. When the application is resubmitted 1t-will be added to the workload st with the new
recelpt tate,

Distrcts should review the SFP Application Submittal Reguirements worlsheet, located on the OPSC Web site, to
ensure all required Information Is Included with their application.
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A. Site Selactio 55

e Part 1. Site Selaction Criteria
s Part 2. Site Selections Evaluation
¢ Part 3, Comparative Evaluation of Candidate Sites

B, Evaluation Checklist for School Bus Driveways
C. SFPD 4.0, Schogl Site Field Review

D. SFPD 4.01, School Site Approval Procedures
E. SEPD 4.02, Schoo} Site Report

F. SFPD 4.03, Scheol St Certification

G. Factors to Be Included In & Geologlical and Environmental Hazaerds Report

H. Referencas to Codes

I bllity Checklist

Introduction

Selecting the most appropriate site for & schoal is an Important consideration for a school
district and the school community. The location, size, and shaps of a school site can
materially affect the educational program and opportunities for students. Because program
neads differ, school districts must carefully develop selection criteria with the requirements
of the local school program In mind. The selection must be based not only on current needs
but also on projectad nesds. It Is not a simple task. The primary purposa of this quide is to
halp schoal districts make the wisast aelection possible. :

1

Purpose

This document has been designed to help schoo! districts (1) select school slies that provide
both a safe and a supportive envircnment for the instructional program and the lsamning
process; and {2} gain state approval for the selactad sites. To help In the selection procass,
the guide includes a set of selection criteria that have provan helpful to site selection teams.
The gulde also contalns Informatlon about safsty factors that should be considered when
evaluating potential school sites and about the procedures school districts must follow to

gain approval from the Department for new sites and for additions of land areas to existing
sites. .

The Role of tha Callfornia Department of Education

Education Cods Saction 17521 and the California Code of Regulations (CCR), Title 5,
sections 14001 through 14012, outlina the powers and duties of the Department regarding
school sites and the construction of school bulldings. Districts seeking state funding must
comply with the Education Code and Title 5 sections clted above. Site approval from the
Department must be granted before the State Allocation Board will apportion funds. Districts
using ‘local funds are encouraged to seek the Depariment's approval for the benefits that
such outside, objective reviews provide to the school district and-the community.

Selecting the Proper Site

When a school district decides to selact a new school site, two basic questions must be
addressed: (1) Who wiil be responsible for the school site selection process? (2) What
criteria will be considered in selacting the site? This guide contains information that school
districts can use to answer those guestions.
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Determining Who Will Select the Site

A key decision the school district must make is whather the slte will be selacted by district
staff or through a selaction team process. The Department suggests that a selection tsam
recommend a slte or sites to the local board of education. Fer that reason, the information
provided in this guide Is directed to team members but is equally applicabls to district staff. If
the school district establishes a site selection team, the team should include community
membaers, teachers, administratars, public officlals, and the architect selected by the school
district to dasign the project. The community members should Include people with and
without children in the district. A consuftant from the Department is available o advise the
district on the formation of the team. Some schoal districts Include a school board membar
as part of the team. By following this selection process, the commititee may become
somewhat large but should produce a better school site as a result. Once the composition of
the selection team Is determined, one of its first tasks will be to establish site selection
criteria.

Developing Site Selactlon Criteria

School site salection Is affected by many factors, including health and safely, location, size,
and cost. Those parsons responsible for the schoal slte selection will have to evaluate both
the present characteristics and the possible future characteristics of a site and its
surrounding property. Because the site salection team often is unable to locate a sits that
meets all the critaria agreed on, It should set prioritles and be prapared to make certaln -
compromises. In addition, the team must weigh those site characteristics that may adversely
affect the cholce. Caraful assessment takes time, but the imporiance of each decision
Justifies the attention, A public comment period should be incorporated into the process to
recelve [hformation and support from the broader community for both the primary
alternatives and the recommended site or sitas.

Screening and Ranking Criteria

To hefp focus and manage the slte selection process, the Department developed screaning
and ranking procedures. The procedures were created on the hasis of the following criteria,
"which are listed in the general order of importance:

Safety

Location
Environment
Solls
Topography
Size and Shape
Accassibility
Public Services
Litilitias

Cost
Avallabllity
Public Acceptance

O DNOGSMR BN

- -
M=o

An explanation of these critera is in Appeﬁdix A, Sita Selectlon Process. Appendix A also
contains three work shests created on the basls of a screening and ranking procedure
developed by School Facllities Planning Division (SFPD) staff.

The first work sheet, Slte Selection Criterla, outlines tha 12 major criteria listed above, with
several secondary criteria Histed as subtopics. The secondary criterla have been dasigned to
help the selaction team define more clearly the factors that must be considered and
understand bettar the types of data needed in the selection and acquisition of the school
site. After considaring both the primary and secondary criferia, the site sslection team
should be able to rank the sites in order of acceptablilty by compisting the next two work
.sheets, Site Salection Evaluation and the Comparative Evaluation of Candldate Sites.
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Although the criteria contained in Site Seisction Criteria are not the only ones a slte selection
tearn should consider, the team might find those criteria useful when explaining to schoof
boards and other interested entities how the selection process was accomplishad, School
districts -purchasing the site with'state funds will find the criteria helpful when screening
available 'sites and in identifying”at least three acceptable ‘sites. Districts not applying for
state funds &re not required by Education Code Section 17251 to review a specific number
| of sites. However, the California Environmental Quality Act requires that alternative sites be
reviewed in the Environmental Impact Report {EIR).” Prudenca suggests that identifying
alternative sites Is a desirabié procadire, and the Department racommends It.

Recommended Resources
School .administrators, members of school boards, slte sélection teems, and other persons
Involved In facilitlss planning may find the following documents useful: * :

School Sita Analysis and Development (2000). Avaliable from the California
Dapartment of Education, School Facilities Planning Division, 1430 N Strest,
Suite 1201, Sacramento, CA 95814,

v . - ' i
The -Gulde for Planning Educational Facilities (1995).: Avallable from the

Council: of Education Facliity Planners International, 9180 E. Desert Cove
Drive, Suite 104, Scottsdale, AZ 85260, - )

School Site Analysis and Deveiopment contains information the school site selection team
can use 1o esvaluate a potential site and determine whether it meets the nseds of the
particiilar school, The sité standards In the book are based on historical school facilities
funding programs. School planners should modify the -requirements to fit current local
aducational program requiraments.

The Department ‘also recommends-that the team select a site on the basls of the school
district's facllity master plan that reflects the district's demographics, potential growth rates,
and capacities at existing school sltes. In.addition, many cities and countiés have designated
future school sites on general plan land use mapsthat tha team should review.

Impacted Sites

The Depariment’s recommendations for site size can be found in School Slte Analysis and
Davelopment. A ratio of 1:2 bstween buildings and developed.grounds is incorporaled in all
the tables. Unfortunately, in many cases, primarily in urban settings, sites must be smaller
than the acresage that appears in the charis. Aithough open space on a school campus is
desirable for athletic fields, free play, parking, emergency access, foot traffic circulation,
suparvision, and aesthetics, the district often cannot feasibly acduire encugh land. Using
eminent domain to condemn property is possible; however, displacing families fo gain land
for a school is a difficult decision for many school districts fo, make, In such cases the
Depariment may approve an amount of acreage less than the recommended site size.
Policles related to urban impacted areas are being developed. Ali other site selection
procedures outlined In this book should be foliowed for these sites: -

Careful planning on undersized sites must take place ta provide the students at that schoal
an appropriate educational program. Educational specifications must be examined carafully
to snsure that all aspects of the program can take place within the bounds of a small site,
The schoo! district-may consider buiiding multiléve! complexes with underground parking to
maximize the.uséable acreagé ontHié site. Off-sits issues, such as traffic congestion, should
also be addressed In the planhing process:t 7™ :

Evaluating Safety Factors SR T

. I } . B i 7t
Safety is the first cansideration in the selection of school sites. Certalp, health and safsty
rediirements are govered by stats regulaiions and the policies of the Dspariment. in .
salecting a'schoo! site, the selection team shold consider the following factors: (1) proximity

to alrports; (2) proximity to.high-voltage power transmission, lines; (3) presence of toxic and
hazardous substances; (4) hazardous air emissions and faciliies within a quarter mila; ()
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other health hazards. (5] proximlty to’ raIlroads (7 proximity to, high pressure natural gas

lines, gasoline lines, pressurized Sewer lines, o high-pfessure water plpaiines; (8) proximity

to propane tanks; (9) nolse; (10) proximity to major roadways; (11) results of geological

. | studies and solls.analyses; (12) condition of trafflc and schcol biis safety, (1 3) safe routes to
school snd (14) safsty lssuss for jolnt-use projects . -

Proxlm]ty fo Alrpnrts

The responsiblllﬂss of the school district, the Califomia Departi t o_, Educatlon and the
Department of Transporation (DOT), AerGhatitics Program, Office of Airports, concaming
the school site's proximity to runways are contained In Education Code Section 17215 (as
-] ameanded by.Assembly.Bifl (AB) 747, Chaptarvaa'l Statutes uf 1999) (Ses CCR, Title 5,
Section 14011(k).) .

Asa p,’skrt"t':fjhe_ sli‘q selection-prascreening process, the school district should determine the
proximity of the sita to runways. Both the Department and -DOT: have maps identifying
alrport locations. If the site Is within. two nautical miles of.an exfsting .alrport runway or a
potentlal runway includad in an alrport master plan, as measured by direct alr line from the
part of the runway that is nearest to the school site, the followlng procedures must be
+ | followed-before the site can'ba approved ; . :

1. The goveming board of tha school district, Including any district governed by a city
-board~of “education; shall give thé Dapariment written notice of the proposed
acquisition and shall submit any informatlon that is required by the Department. The
Department will notify the, DOT.Aeronautics Program, Office:of Airports.

.2, -The;'Divislon of Asronauticsshall invastfgate ‘the propossd site and, within 30
wurking days- after recéipt of the notide, shall stibiit ta*the"local governing board a
wriiten report and its recommendations concerning acijuisition of the site. As a part

. of the investigation, the Aarcnaufics Program shali glve nofice to the owner and

) operator of the airpert,, who,.shall-bg.granted. the.opportunity to comment an the

' proposad school site. N

: ~ ). the report of the DOT.Aeron "Program-has bsen recaived. If the report favars
' ' school site or.an. addltlon to a present school

! ] any
&ite, tha‘gaveming board' shall hold a public hearing:on the mattar before acquiring
the slite.

4. If the Feport does not favor the acquisition of {he prcperty f"" 8 school site or an
. i 1y I 1

ct::shail'.riot aI(;([.'[I‘J.iFB;ﬂHB- to the property until

n .
' 1966 orto any & sddltlons or. sxtensions to thos‘ §

e RS A R Y] B o

Proxlmity to High—\/ortags Power Transmission Lines

Bt LU

Electric power transmission lines malmalnsd by power companies may or may not be
_hazarc{t_)us to_human health, Rssearch continues .on the affects, of; elsctromagnetlc fields
(EMF). man be' gs Howevs che 5

. , , tste Dspanmant of Health. Sarvlces (DHS) and elaclric power
companles the Deparlmsnt has. establishad tha followlng limits for.locating any part of a

' .. . |sthool’site. proparty iine near the edge of easemants for high-voltage power transmisslon

iines JEEN

. . 1 100 fast from the-edge of an easemeant for a 50-1 33kv (kflo vons) line
. : : 150 feot from the’ &dge of an easemeant for a 220-230!:\/ ling -
3 350 feet from thé adge of an gasoment for a 500-550KV liné
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These figures represent kV strengths of transmisslon lines used by utllity companies in
January 1993. Utiitty companids repor _\‘that strangths for distribution lines are balow 50kV.

The Department of Health Servicea xcomplated a multlyear study of EMFs In schools, .
Results of the study were published:at the end of 2000. The limits noted sbove for locating

- stchc?ol sltes near EMF—produclng Ilnes may be amended on the basls of the findings of the
_ study ;

| When evaluatlng a potential slte situated near a power line easement, the site selaction
'team should ask the following questions: .

R

1. Isk necassary for. the school distrlct te acquire a slte near the easemant?
2. Are other optlons avallabla?

3. Has the school district contacted and discussed with the utility company any pians to
(8) increase the voltage: of the trarismission’‘lines; or (b) build other towers on the
easément?

74, Isthelinea transrnie_alon cr,dist_r!butien Ii_na?

'Each sit'a‘ur'l‘li:‘t':a aualuatad'accordlng to its evrn«pctantial hazards- ’by the Department
consultant. (See CCR, Title5, Section 14010(c).)

vee, eyt
S0 N

Presence ef Toxlc and Hazardous Substances

. . i
Ty . ]
v [

The presence of potantlally t6ic ‘or hazardous substsnces on or In the vicinity of a
. prospective .school site is-ancther.concern relating to the safety of students, staif, and the
public, .Persons responsible Afor slte evaluatlon should glve spacial consideration to the
fellowing hazards - )

IS . i
1. . Landfill:areas on of adjacent td'the &ite”

2, Proximity of the site to current or forrner dump ereas chemlcal plants, oll fields,
C refineried, fue{ storagesfacllities, nuclear generating p1ants abandoned farms and
dairias ‘and agrtcultura Greas where' p_estlcidas and; fertillzer have been heavlly used

"3 Naturaliir cccurrlng hazardcus matarals, such as asbestos, oII and gas

Education Code sections 17071 13, 17072:13, 17210, 172101 17213.1-3, and 17268
, became effactlve January 1 2000, Tcgather they established requirements for assessments
and "pp' vals regarding toxlc and hazardous. ‘materials that .school districts must follow
befo recelvlng final slte ‘approval , from the -Department. and .funds under the School
. ‘Facilltaes F'rogram (A summary of those requirements; is noted- below) The schoo| district
" 7| may submii materials documenting compliance with.the toxic. and-hazardous substances
requirements befors submitting the, balance, of the sita _approval package documents
réquirad by thé’ Department A lecaI educaticnal agency (LEA) ‘may elect not to pursue a
proposed slte at*any tima’ during the process. Refar to' SFPD Advisory 00-01 and SFPD
Form 4.01* for further Infcrmatlcn (Sea CCR Titla 5, Section 14011(]}.)

1eus

A summary ot the requlrements Is as foilcws

et

T K Current ang histo ric isds on and near the propesed sch001 s hall be investigated
oo By quallﬂe c_ena' tant who'prepares & Phase. | Envlrenmantal Site Assessment
(paperldatahase. site r'aview. and Interview’ Inve g_aticn) ccnducted according to the
-American Soclaty of Testing ‘and Materials standards (ASTM E-1527 =2000}.

e if the Phase | raview concludes that no further investigation Is requlred two capies

of the Phasa | assessment and payment for. review by the Department of Toxic

: SuBstancee'Ccntrol (DTSC) shall be submltted to ‘the Department The Department
A will transmit the payment and the Phase |’ aseesament to DTSC fcr its review and
‘ determiriation. If DTSC concirs with the Phase™)’ ‘assessinent, .1t will issue a
determination letter stating that "no actlon" is required related to hazardous

matarials.
" e if the Phasa’l review conciudes that fuither Investigation is fheeded or DTSC requires

it, the LEA shall entar into an agreement with DTSC and hire a.qualified consultant
o cemplete a Preliminary Endangarment Assessmant. {PEA) under DTSC oversight
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and revisw. The PEA includes the sampllng of solls and risk mssessment to
detarnilne whether a teleasi of hazardous materfal has occurred, there is a threat of
release, of a naturally sccuming hazardods material poses a significant health risk.

The.LEA will then submit the PEA to DTSC. If no hazardous materials are identified,

or If thay do not pose a signlficant health risk, DTSC will approve the PEA and issue
a detarmination letter stating that "no further-action” Is reguired.

e | required by DTSC because of haalth risks assoclated with hazardous materials are
identified in the approved PEA, the LEA shall prepare and implement a Response
Action (cleanup, . removal, or remediation of hazardous materials) under DTSC -
oversight and approval. DTSC will issue a certification letter when the Response
Action is compieted. When a Response Action is raqu!red for a slte, the LEA must
obtaln a Contingent Site Approva! from the Departmant before the acquisition and
implementation’ of tha Responsa Actién to enswé that the site meets all other
requirements for Department approval.

Hazardous Alr Emissions and Facliitles Within A Quarter Mile
. (See Educalion Code Section:17213(b) and Public Resourzes Cods Secilon 21151 8{a)(2).)

The LEA shall consult with the admilnistering agency and the local alr poliution control
district or air quality management district-to identify facllities within a quarter mile of tha
proposed site that might reasonably, be enticipated to emit.hazardous alr emissions or
handle hazardous materals, substances, or wastes and shall provide written notification of
those findings.

The LEA shall make the finding either that no such facilities wera identified or that they do
exist but that the health risks do not or will not constitute an actual or potential
andangerment of public héalth at'tha’slté of that corrective maasures will be taken that will
result In emissicns mitigation to’ lévels that ‘will' not constttute endangan'nent In the final
instance the LEA sholild maks an additichal finding that emisslons Will have' been mitigated
. before occupancy of the school,

These written ﬁnd!ngs as adopted by the'LEA govamlng boaid, must be submitted to the

Phass |'site assassment and'In the adopted Callfornla Ervirohimental Quality Act (CEQA)
'| dacument. (See CCR Tille 5, Sectlon 14011(I)) '

Othar Health Hazards

(See Education Cods Section 1?213(&) and Publt'c Resources Coda Section 21151.8(a){1);
see also CCR, Tltle 5, Section 14011(h) ) - .

The LEA shall include In an anvlronmental impact réport or ‘a ‘negative declaration the
.Information needed to determine that-the proposed site is not any of the following type:

1. The site of a cument or former ‘hazardous waste disposal site or a solid waste
disposal sfte unless, If the sits was a former solid waste disposal site, the LEA
govaming board concludes that the wastes have been removed.

2, A'hazardous substance release site dentifiad by the Departrment of Health Services
{now malintained by DTSC)

3. The site of one or more pipalines, situated underground ar aboveground, which carry
hazardous substances, materials, or wastes; unjess tha pipaline is used only to
supply natural gas to that schoo! or neighborhood oo

These written determinations, as adopted by the LEA governing beard, must be submittad
to the Department as a part of the site approval package. Often this information is included
In the Phase | slta assessment and in the adopted CEQA dociimant.

. Other factors to consider are as follows: -

o Ifthe proposed land has been designated a border zone property by the Depariment
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of Toxic Substances Control {DTSC), then a schoo! may not be located on the site

without a speciﬂc variance in writing by DTSC. Contact DTSC, Site Mitigation, (916)
255-3745, Seeé Health and Safely Code Section 25220.

¢ From-a nulsance standpoint the site selection committee should also consider
whether a slte Is -located ‘near or. downwind from .a stockyard, fertllizar plant, sall-

- processing operation, auto dismantling facllity, sewage treatmant plant, or other
potentially. hazardous facllity,

F_‘rux.irnlty to Railroeds

When' evaluatlng a site near. rallroad tracks, a study should be conducted to answer the
following questiors’ (See CCR Tile'5, Sectlon 14010(d))

1. Whatis the distance from the track easernent 1o the site?

2, Are the tracks mainline or spur?, -

3. What kinds of cargo are carrled?

4. What Is the frequency of rall traffic, and how does the rall traffic schedule relate to
the school time schedula?

5. ls the proposed sita near a grads, curve; bridge, signal, or other track feature?

8. What Is the need for sound and safety barriers? ) '

[ I pedestrians or vehlcles must cross ‘the tracks, are there adequate safeguards at

“'the crossing?

8. Are there high-pressure gas lines near the iracks that might rupture in the evant of
derailment?

While most rallroads have detailed instruetnons for: handlmg hazardous matarials, no dethack
dlslance between rallroad tracks and schools is defined in-law. However;-the California Code

.of; Regulatmns. Title. 5; Section 14010(dj, establlshed the following regulatlons partaining to
proximity to raliroads: .

If the proposed site Is within 1,500 feet.of a railroad track easament, a safety

. study shali_be done by a competent professional trained In assessing cargo
manifests, frequsncy, speed, and -schedule of raiiroad traffic; grade, curves,
type and condition of track; need fur sound or safety barmiers; need for
padestrian and vehicle safeguards ‘at raliroad crossing, presence of high
pressura gas lines near the tracks that could rupture in the event of a
derailment, preparation of an evacuation plan. In addition to the analysis,
posslble ancl reasonable mltlgatlon measures must be identified.

g

The National Transportatlon Safety Board has called fora unlform standard separation of at
least 100 fest between hazardous materials storage and production facillties and mainline
rallroad tracks. -Hazardous materials: euthorities have evacuated homes within a radius of
1,500 fest to 2,500 feet of raliroad aecldents when toxlc gas and explosives-ware Involved.

Additional Information may.be obtalned from the following organizations:

1. Callfornla’Public Utllitlés'Cammission (CPUC) (Web site www.cpuc.ca.gov) has three
reglona! offices providing raliroad information,~

Sacramento (Fresno and counties-north)
Contact: Robart (Buzz) Webb
{918) 327-3131"

San Francisco’(bay and coastal counties)
Contact: George Elsmore
(415) 703-2685 :

Los Angeles (counties south of Fresno)
Contact: Tom Hunt
(213) 576-7089
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S informatlon

. : " Contact; Eric Jacobsen

(530) 367-3818 (telephone)
(530) 367-3053 (fax) : | K

- 2. Operation Life Savars, whlch provndas educa'uonai materials regarding railroad safsty

3. The US. Gavemmert has statutory authority regardlng railroads and wcrks
collaboratively with the CPUC.

Fedetal Rallroed Admlhistration
- 650 Capltol Mall, Room 7007

Sacramento,; CA

Contact: Al Settje

(91 6) 488-68540

4, Refer to Publlc Uti!mes Commlssion General Drdar No. 161, Rule 4, regarding the
ability of local emergency response agencies (fire dapartment or other public agency
with_respensibility for responding to. an emergency) to, obtain -a list of hazardous
materlals transported on,the rall line in- questlon for. the. most recent prior twelve-

.......

I

Union Paolﬁc (St. Louls)
- (800).882-1283

Burlington Northern Santa Fe (Fort Worth)
(817) 234-2350

- Amtrak. (Oakland) « -

. {800)-683-4114

Caltraih (San Jose)
(408) 291-5660

Metrolink {Los Angeies)
(909) 593-6973

.Emergancy Rasponse Plan «There are approximately thfrty-three short fine rallroads not
mainline, around the state. Schoo! districts should have information about them (e.g. name
of rails, owner, operation, location, and dispatch office). In addition, school districts should
identify. the mile post crossing nearest the scheol and keep on file with the school's
»emargancy reSponsa plan ’

Proximity to Préssurized Gas, Gasoline, or Sewer Pipaline

Education Code Saction 17213 prohibits the acquisition of a school site by a school district if
the site "contains one or -more pipelines, situated underground or aboveground, which
carries hazardous substances, acutely hazardous materials, or hazardous wastes, unless
the pipeling is a natural gas line which is used only to supply hatural gas to that scheol or
naighborhood" ‘Public Resourcss Code Section 21151.8 uses the same language with

raference to approval of envirpnmantal impact reports or nagaﬁve dec!araﬂc-ns (See GCR,
Title 5 Sectlon 14010(h)) i e

1

 Proxirlty to High-Pfes'Sﬁré W,at_gl" Pipalfnesl. I-‘\!'Eél'sqrvolrs, Water Storage Tanks

Large, buried plpelines are commonly used for defivery of water. The ground surfacas over
ihese buried plpehnes are coverad with, roadways or.green belts ¢r remain undeveloped, and

the general pubilic is. unaware of thalr ‘existence, Designs of such pipelines include a wide

margln of safaly for the Opel'atmg water pressures within the prpe -but a severs sarthquake,

damaga by an adjacent construction activity, or highly corrosive conditions surrounding soils
can contribute fo lsakage or even faliure of tha plpe. A sudden rupturing of a high-pressure
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pipeline can result in the release of a large-volume of water at the point of fallure and
fragments of concrete pipe being hurled throughout the -immediate area. Subsequent

flooding of the Immediate area and along the path of drainage to lower ground laveals might
Qceur.,

Y,

To ensure the protection of students, faculty, andscﬁnol p}obéﬁﬁ‘if the proposed schoal site
is within 1,500 feet of the easemant of an aboveground or underground plpeline that can
pose a safety hazard, the school district should obtaln the following information from the
pipeline ewnar or operator; Cah e

1. The pipeline alignment, size, type of plpe, depth of goye,r'
2. Operating water pressuras In pipelines near the proposed school slite

3. Estimated volume of water that might be releasad frem the pipeline should a rupture .
oceur on the site - -

4. Owners assessment of the stuctural condiion of the blpeline (Periodic

reassessment would be appropriate as leng as both the pipeline and the scheol
remafn operational:) T :

v =

oL

School’ districts- should determine fofin ' topographic maps. and in consultation with
appropriata“local officlals ths general direction that water released from the pipeline would
drain. - site” salection must Involve such pipelines, districts should seek to (1) avoid or
minimize sfudents use of ground surfaces above or in close proximity to the buried pipeline;
(2) locate facllities safely or provide safeguards to preclude flecding'in the event of a pipeline
fallure; and {3) prapare and impiement emergency response plans for the safety of students
and faculty in the event of pipeline fallure and flooding.

Proximity to Propane Tanks

A propane tank explosion Is known as a belling liquid evaporative expiosion (BLEVE). The
school district should address the safety issuas of locating 'a propane tank on or near a
school site by answaring tha following questions:

1. How many tanks are on the slte now and how ‘mahy' might tl;are ba in the futura?
2. How far away would the tanks be stored from the school boundaries?
3. Whatis the capacity of the tanks? ‘

Once the answars to these questions are established, the district should contact the
followlng state agencies for assistance In evaluating‘tha sthool's-1ével of safety in the event
of explosions and nonaxplosive firas: - e o

State Fire Marshal, (916) 445-8200; Fi'azafﬂgp;s"Matéiilé_ls Division, (918) 445-8477
Public Utlitles Commisslon, Natural Gas Safely Branch, (415) 703-1353

. California Department of Industrial Relations, (510) 622-3052

" Local Fire Marshal

Nolsa
Noise Is unwanted or harmfui sound; souind thiat i§ too loud is distracting or, worss, injurious.

The loudness of sound is measured in decibels. Each decibel lavel equates to the.amount of
acoustical energy necessary to produce that level of sound. The decibel scale is exponential.
A person's whisper may be measure at 20 decibels. The sound measured at 30 decibels is
ten times as loiid as thie 20 decibel whisper,” '

The nofmal range of conversation is betwgen 34 and 66 decibéls, Between 70 and 80
dacibels, sound is distracting and presents &n obstacle to conversation, thinking, or leaming.
Above S0 declbels, soiind can cause pefmanent hearing loss, The California Department of
Transportation &ansiders sound at 50 decibéls in the vicinity of schools to be the point at
which It ‘Wwill take corrective actlon for noise generated by freeways. {Sea Strests and
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Hrghwey Code secttons 216 and’ 216 1.)

. If the school dIstnct is considering a potential school site near a freeway or other source of

nolse, it should hire an acoustical.enginser to determine the level of sound that location Is
subjected 16 ‘ahd {o-asslst in deslgnlng the echcol shouid that site be chogeén. The American
‘Spééch-Langlagé-Hearing Associalio n (ASLHA)' guldel nes recommend that in classrooms
‘sounds disslpate In 0.4 second!
: rise above 30 declbe[s

Proximity to Major Roadways

The California Code.of Regulations; Title 5, Section 14010(s), states: "The site shali not ba
edjacent to a.road, or fresway that any slte-related traffic and sound level studies have
determmed will have sefety problems or sound Ievels which adverssly.affact the educational
program s SR

Trucks travelfng on public roads - including interetate freeways, state highways, and locai

. | roads.,= often,contain,.the same hazardous.materials that-railcars.:on-railroads contain.

- Atthough the. quantlttes of materials being camied on trucks.are smaller for a double trailer or

tanker in comparison to @ railcar, trucks have a greater incidence of accidents, spills, end

explosicns than do rallcars. Moreover, the pratective enclosures of a truck are not as strong
as are those ofa reilcar.

When evaluating a sfte near a major roadway, a school district needs »to ask guestions
simiiar to those used in evaluatmg risk from rall lines:

1. What Is the distance-from the.near edge of the roadway right—of-wey to the sita?
© 2 How heavy Is the trafﬁc ﬂow? - aw .

,,,,,

B.¢ How wIII students comtng across the hlghwey get to schoot safety?

AN

The Cahfomll nghway Patrol (CHP) maintains records of trafﬁc flow, trefﬂc accldents, and
‘|'foadway dccidents invoiving' hazardous ‘materals. The’ CHP Commercial Vehicles Section
(916-445-1855) maintains records on traffic’ flow and. accidents” involving hazardous
materials The CHP Safety Net Sectlon (916—375-2838) malntalns reoords on aII accldents,

Aot W R

'~County road’ depertrnsnts"
the'local area. The “schaol
Element" to .

e atso a good_source'for trafﬁc ﬂow and accident information [n
strict may wish tg co sult the’ city er county” generai plan "Noise
evaouete school'sites neer major ¢

Lnke rallroad setbacks. highway setbacks from schools are not estebhshed in law. However,
experience and practice indicate that distances of at least 2,500 feet are advisable when
exploswes are carried and at least 1,500 feet when gasoline diesel, propana, chlorine,
oxygen, “pesticides, ‘and other combustible or poisohous gases are_ transported. In the

absence of spedific, legally defined setback d:stances for. schools the Depertment reviews
each case individually,

" Resits of Geoldgical Studies and Sélis Analysls

Education”: Code sections 17212 and 172125 réquire that a geoclogical study and a solls
analyses provide an assessment of the potential for earthquake or other gsological hazard
damage If-the prospective school site Is located (1) within'the boundaries of any Alquist-
Priolo speclal studies zone; or(2) within anarea designated as gsologically hazardous In the
safety elament of the local general plan, as provided In Government Code Section 65302(g).
. Because Callfornia i3 seismically ‘active and hew faults are being discovered, Department
. policy is that all proposed school sites have: geoiogical studles end solls anatyses compieted.

Any geologlcal study must be conducted according to provisions contained In Education
Cods Section 172125, which states that “no school bullding shall be constructed,
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reconstruoted or relocated on the trace of a geclogical fauit along which surfacs rupture can
be reeeonably sxpected to occur within the life of the school buliding.” (See CCR, Title 5,
Section 14011(9)) _

Department of Conservation (CDC), Division of Mines and Geology (DMG) at (916) 323-
9672 or see the Web site at www.consrv.ca.govicgs. These maps are Important becauss
the Callfornla Code of Reguiations, Titie 5, Saction 14010(f), specifies that new school sites
may not contain an active éarthquake fault or fault trace.

School districts ‘may also’wish fo referito Selsmic Hazard Zone maps, also prepared by
CDC,:which address the“hazards -6f liquafaction” and earthqueke Induced landslides, For
further -Information;- contacts DMG at (916) 323-8569 or. .consivica.gov/cgs. These
maps are important because the Californ/a Code of Ragulations, Title"5, Saction 14010(1),
raquires that new school sites not be subject to moderete-to-hlgh Ilquefection or landslides.

:

Coples of elther of these types :of hazard maps for epeciﬁc communltles may be purchased

from BPS Reprogrephlo Servlcee 149 Second Street -San Franclsco. CA 94105 {415) 512-
6550

Se

The Calfifernia Bullding Code contains dascriptions of areas In the state that are divided Into
seismic zones Il or IV, These zone designations wili affect the structural safety design
requirements of the Divislon of the State Architect Eventually, these zone designations may
be affected if a new code is adopted.

Areas Subject to‘Flooding-and Inundation. The Califoriila Code of Regulations (CCR),
Title 5, Sectlon 14010(g), requires that new school sites-are.not to be within an arsa of flood
or dam Inundation, unisss the cost of mitigating the impact | Is reasonable; The overflowing or
faliure' of nearby rivers, streams, dams, levess, detentton!retentlon baslns, flood control
channels, water supply aqueducts, irrigation canals, and ereas subjact to fiash flooding and
surface runoff is cause for concern, Potantial damage maybe mltlgated by elevating the site
above flood levels;:creating-or-improving:-the “levess :and -dralnage infrastructure, and
establishing emergency notification and evacuation procedures. As a condition of final site
_| epproval,, the, .Department cansultant may require. a ‘hydrologlc study -or. other means of
' nﬂrrnatlon that the slte wIIt not be subject to‘ vﬁooding ora report of proposed mitigation

The dtetrict ehould consult the locel clty or county general plan responsible fiood control
.agencles, and Floed, Insurance Rate Maps (FIRM), which,are avallable from the Federal
Emer e_'ncy Manegement Agenoy (FEMA),, : ofﬂcfal maps del]neate flood hazard
areas, such as the 100-yeer flood. plan. Co flood maps are avallable for a nominal
fae. Contact the foliowing agency for a copy of the current flood map for a specific
community: Map Service Center (MSC), P.C. Box 1038, Jeesup. MD 20794-1038 (800)
358—9616 Web sltemfem_@ggdnﬂ' d, &g htm.

The Govemor's Ofﬂoe of Emergency Servlces (OES) publlshee mepe thet provide the best
eetlmate of whefe watar would ﬂow If daims wars, to experience fallure. Contact OES at
Www.0as,08.dov for further irformation. .

See Appendix H for factors tg be Inciuded In geologlcal hazard reports.

Traffic and School Bus Safety Conditions . ..
The schoot faclilty should be eituated S0 that students can enter and depart the buildings
and grounds safely. As the number of schools providing chlld care and extended day
classas Increases; schools nead to ensure the safe flow of buses and other traffic through
designated areas of: the.school grounds. When' -analyzing ' potential school sites, the
salection team should consider a.number of safety factors. The size'and shape of the site
will affect the traffic fiow and the placemant of ptckup and drop-off points for parents,
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When designing pickup and drop-off points, the team should remember that the separation

of bus traffic from all ofher traffic Is of paramount importance. Roads servicing the area must

' be of sufficient paved width when the point at which the bus loads and unloads pupils s off

: the main thoroughfare. The need for laft tum lanes must be determined. Driveway openings

must conform to local ordinances or regulations. When analyzing potential school sltes for

traffic and bus safety, site selection teams should use tha eveluation chackllst contained in
Appendix B. Department consultants can help in evaluating issues of ingress and egress.

Safs Routes to School

The natlonal Walk Our Children to School Day was established In 1997 by the Partnership
for a Walkable America, a national alliance of public and private organizations committed to
making walking safer. Bacause the physical environment greatly affects how many residents
can and will walk, a Walkabllity Checklist Is provided In Appandix J. It is an excerpt from the
National Safety Council's checkiist, which can be accessed at www .nsc.orgfwalkable.htm. A -
growing number of communitles are Implementing measures to make their environments
safer for walking. :

The Department recommends that the site selection committee walk tha area surrocunding
each proposed school site. If there are unsatisfactory walking routes for a proposed slte, the
school district should consider another site or work with tha city or county to have safe
walking routes installed befora opening the schoal.

Federal Highway Adminisiration (FHWA) funds may be avallable to help make school
access safer for pedestrians and cyclists. Assembly Bill 1475 (Chapter 663, Statutes of
1999) directs FHWA safety funds to a new program sntitied Safe Routes to Schools, This
program will sunset January 1, 2005,

The California Départment of Transportation (DOT) has the responsibliity to distribute the
Safs Routes to Schools program guidelines. Additional Information may be obtained at the

. following Internet addrasses:

DOT Home Page: www.dot.ca.gov

Local Programs: www.dot.ca.gov/ha/l ocalPrograms
Traffic Operations; www.dot.ca.gov/hg/traffops

Safety Studies for Joint-Use Sites

Many school districts plan schools for use in conjunction with park districts, library districts,
or other governmental entitias, Such cooperative planning is encouraged and may resuit in
recreational and educational areas sultabla for use by both students and community
members. Special care must ba taken to ensurae that bath the students and the community
members can use the site without compromising the safety and security of the school.

Particular attention should be given to placing public parking areas and toilets away from
classrooms and student play areas,

Choosing Appropriate Sites for Joint-Use Facllities

Frequently, school districts agree to cooperate with a local governmental antity, recraation
district, or posslbly an adjacent schoal district when planning a new facility, such as a new
library, technology center, performing arts center, swimming pool, gymnasium, multipurpose
room, or sports complex. Likewise, a commercial or Industrial complex may be jointly
planned to include a school,

More effarts at saving dollars and acreage will oceur as funding and space become scarce
resources, The construction and land costs savad may be significant. in some cases, the
costs may Increase because of joint use, but the benefits to communities may offset the

increased expenses. By providing combined and expanded resources and services within a
. . single facility, the achool district fosters enhanced community activities.

Agreerpents must be crafted betwsen the school districts and other appropriate antities
regarding site acquisition, mutually acceptabls arrangements for space, staffing,
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malntanance, materials acquisition, and othar matters. related to the administration and

operation of the' }uint—use facility. In some casas the shared community facility is elso shared

between school gites, such as & middle and a high school In those cases, careful planning

must take placé about what can and what cannot be shared In many, school districts, more

| than one faclllty is usad Jeintly with the communlty The fields, theaters, classrooms and
wr‘tually the enﬂre campus. bec:nme availgble for Jairit use, Tha school Is no longer seen as a -

: 'separate stand- alona entlty

Examples of Succassful Joint-Use or Strategic Alliance Projects in California

[, Fa:lllty PRSP .o Locatlen” |

= mUmﬂad School District,
, cOmmunIty Performing Arts Comple" “||Sacramento Clty/County’ lerary

o Clovis.Unified School District,
Cvns . |lCity'of Clovis ... e

Roseviile Joint'Union High School District,
City of Roseville

B # Woodland Jaint Unlﬂed School District,
{|City'of Woadland

Poway Uniflad.Schoal: Dlstrlct
Citles of Poway and San Diego

Lodi. Uniﬁad School Dlstrlct

Soﬂbalf-Complex _

Park and Aquatics Centar

||Fisia Argas

Tﬁeaiar and Gymnaslums -

Gy_wn;s.lum»lFlmqs.s Capter . _ o Ctty of Lodl,... o
Technoloﬁ Center. - is&n Diego'County Ofﬂce of Education
|ILos Angsiés Uniflad Scheol District and
Medical Magnet School/Hospital _ {|Compton Unified School District,
gegits Tt King Drew Medigal Maghat High Schacl

e

"I[San.Diego City.Unifled.School District,
San Diego Clty Collage

.. .||Santa.Rosa, Elsmentary School District,
" liHawisttPackard. ... e

1[Carsbad Unifisd ‘Schooi District,
Carlsbad Senior Center -

Pauma Elementary School District,
Mon-profit Foundation, HUD

| ISwaetwatar Union High Schnol District,
Clty of Chdla Vlsta

ngh Scﬁc;éifbbmmu_nlty Collega Cafnpué

On.site School/Business Entity

Senlor Centar/District Office
——

Multipurpose Roomi, Kl't'd:ffé'n. Platform

Uibrry/Madia Carter, Eastlake High

Dt o,

- When plannlng the acqulsl'don of a s}te for a ]oint—use facﬂlty, the schno! district must
consider many Issues as follows: ‘

Safety and security _
Access, day and ‘ight year-round, including access by public transportation
Location asa promlnant 1andmark that encourages community use

_____ for buildi""' _grounds and convenient,
plentlful parkmg e .y L e

Obsefvlng Callfomia- Envil;onmentsl Quéilﬁr Act,{CEdA) Regqulrements .

The California Enviranmental Quality. Act (CEQA) is lacated In the Public Resources Code
Section 21000 et seq.; the CEQA. gu'.de!Ines are found in the Calfifornla Code of Regulations,
Title 14, Section 15000 et seq. Enacted in 15870, CEQA was:primarlly intended for use by
pubﬂc agenc.las in considerlng the, potential environmental implications of thelr actions when
approving projects..The Act establlshss a duty for public agencies, including school districts,
to analyze, avold, mitigate, or where feasible, minimize foresesable environmental damage.

15
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Lead Agency

analysis CEQA requires and for approving and camying out the project. The local
sducational agency (LEA) (L.e., school district or county office of education) is the lsad
agency under CEQA for school faclllty construction projects and land acquisition.

. Tha lead agency Is the slngla agency responsnble for datermlmng the type: of environmantal

One of the raqunrements for the final site approval by the Department is the LEA's
completion of the CEQA process before site acquisition, Although the Department will review
adopted CEQA documents as a part of its site approval process, the Department is not
responsible for ensuring that the 'LEA properiy followed all CEQA requirements or for
challenging LEA decisions under CEQA. in most cases the LEA will be required to produca
and adopt a negative.declaration or an -environmental impact report (EIR} for site
. | acquisitions. This CEQA dccument wlll also usually encompass the proposed school
constructlon pro]ect

"1
'

CEQA Documeﬁts Needed for Final Dapartmant Approval

As a part of the Department's final site approval process, the LEA must submit a copy of the -
following documents to the School Facilttles Planning Division in its site approval package
(see Appendlx D, SFPD 4.01"): >

o LEA-certified final EIR or ‘adopted negative declaration (including the Inifial
Study/Environmental Checklist)

e Stamped Notice of Complsltion (NOC) or comment-period closure letter from the
Governor's Office of Planning and Resaarch (OFR), State Clearinghousa (SCH)

e Stamped-Notica of Determination (NOD) filed with the County. Clark

. The Department recommends-that the DTSC review -and-approval process be completed
- |-before completing the: GEQA process. However, if a Preliminary Endangerment Assessment
. . | is requiredthe.LEA should coordinate: with DTSC when completlng the- CEQA and public
particlpation process. .

:For further .information on.CEQA, contact the Govemor's Office of Planning and Research,
State Clearinghouse, -at 1400 Tenth Strest, Roem 222, Sacramento, :CA $5814; malling
address: P.O: Box 3044, Sacramento, CA 95812-3044; telophone: {916) 445-0613; Web
site: www.oprca.govl. To view or download CEQA or -its guldelines, go to
httg:l/ceres.ca.gov[cega[. .

B

Recognlzlng Land Usa Issues

I
T 5

Several local, reglonal, and statewlde Iand-usa issueés:; must be considerad when evaluating
and selecting a school site?"Many of these issles are” consldered a part of the school
dlstrlct’s compllance with CEQA,

'Citles and ‘counties have the responslblllty to adopt lccal ordfnances. policies, plans, and
"| Zoning 'maps regarding allowed and prohibited jand uses. Genaral plans may also contain
the jurisdiction’s preferrad approxfmate Iocation of future “school sites. While plan
coordination is advisable and notification is required before acquisition, school districts retain
|the .authority to overrule-local zening and general plan land-use designations for schools If

spacified procedures are followed. (Ses Government Cade sections 53094 65402(a), and
65403 and Publlc Resources Code Secﬁon 21151.2.)

The California Coastal Commiselen Is a statewide iand-use planning agency that a school
district may have to consult when selacting school sltes. This agency is responsible for
planning and regulating development along California’s coastal zone, which may extend up
to five miles inland. (See Public Resources Code Saction 30000 et'seq. and Califomia Code
. of Reguiations, Title 14, sections 13001-13666.4.)

State law alsg ¢ encourages public agsncies mcluding ‘'school dlstrlcts fo avoid acqulnng land
that ls deslgnated in the genaral plan and zoned for agricultural use or sites that fall under
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Williamseon Act agricultural preserves and contracts. Should agricultural fand acquisition be
nacassary, howaver, districts will rieed to follow the procedures described in Education Code

Sect)ion 39006 (repealed In 18986, replaced in 1988) and Govemment Cods Section 51290 et
884 - B

‘o

Obtaining Site Approy

After deciding on a site or sltes, the.school district mte selectien team should proceed as
follows

So:hedule a slte vlsit with the Department censultent e

P
" I Y

If the site‘is to ba purchased with state funds. Department approvel is required before state
funds can be apportioned. Provide the Departriient consultant with maps of three approvable
sites for review purposed. The consultant will view the sites and provide the district a written
evaluation of the site{s) on SFPD Form 4.0, Initial Schoo! Site Evaluation (Appendix C). The
consultant will indicate which sites are approvable and will rank the sites relative to each

mher. The consultant will alse provide the district three forms required for final approval of
the site: .

SFPD 4,01, s_c'neéill ‘Site Approval Procsdures (Appendix D)

SFPD 4.02, Schooel Site Report (Appendix E)

SFPD 4.03, School Site Certification (Appendix F) - ‘- : "

The Department will Issus a Final Site Atpproval Letter {Appendix G} valid for five ysars.

If tha site is:to:be purchasad with funds other-than'state funds and the school district will not
-seek staté reimbursemiant at a future date; the- district-can-voluntarily ‘aék-the Department to
‘review.the site to confim its sultabliity as a-schoo! site. The dlstnct should follow the same
procedures outlined above. A

Reguest that 'the Department 'arrange an. lnvestlgatxon of the site’ in accordance with
+| Education Code Section 17215 (amended in:1999 by Assembly Bill 747) by the Department

:} of Transpertation, Aeronautics Program, Oft‘ce of Airports if the slte Is within two nautical
-miles of an airport runway:

For further Information on requirements for purchasing sites with state funds or with funds
other than state funds, sea Education Code sections 17211 and:17251{a) and (b} and
Califomia Code of Regulations, Title 5, Section 14012. Refer to the section Presence of
Toxlc and Hazerdous Substances, under, Evaluating Safety Factors,.for what must be done
regardlng a Phase I Envtronmental Site Aseesement

yit

Many statutes and regulations other than these of the Department and the State Allocation
Board, Office, of Public School Canstruction, apply to the purchase and-use of land for a
schoal. School districts . shoutd confar with legal counsel or their cuunty .office of education
superintendent or both, before acquiring property

For additional information: regardlng any changes in Iseuee relating 10 school site saiection,
schoot districts should contact the School-Faclilies Planning Division (SFPD) at (916) 322-
2470 or refer to the SFPD Web site at wwwicde.ca.govfis/fa/index.asp.

Appandt:éi'

; Ap‘penalx'A
Site Selectlon Process

When a school district is planning to acquire a site for a school, it must take various factors
into consideration, Tha School Facilities P'.annlng Division has devetoped three work shests

: 308 : -
http://www.cde.ca.gov/ls/fa/sflschoolsiteguidc.asp;:pnnFyes_ : 7/22/2004




School Site Selection and Approval Guide - School Facility (CA Dept of Education) Papge 17 of 20

to assist the district in dssassing potential sitss and making preliminary selections. The work
shasts, which are inciuded in this appendix, outline a set of 12 primary criteria governing
school site selection and consists of three componants: Site Selection Criteria, Site Selaction
Evaluation, and a Comparative-Evaluation of Candidate Sites. These compconents aliow for a
comprehensive examination of sites to delarmine strengths and weaknesses (She Selection
Criteria); a ranking of each site {Site Sslection Evaluation); and finally, a comparison of sitas
by the rating factors and total scoring (Comparative Evaluation of Candidate Sites), The
criteria are consistent with the California Education Cods, California Code of Regulations,
Title 5, Californla Public Resources Code, and the Callfornia Department of Education
policles and guidslines.

Although these standards are not the sole crileria to be considered by a school district's site
selaction commitiee, the commitiee may find them useful in evaluating various sites,
identifying &t least three acceptable sites from which a final chalce can be made, and,
eventually, explaining the slte selection process to interested entitias.

Each primary element listed on the Site Selection Criteria work sheet contains secondary
measures that provide the committee the opportunity to apply a specific set of guidelines to
each potential site and sid in the analysis of a site. The secandary criferia may also be used
by the committae to understand better the types of data needed in identificaticns, selection,
and final acquisifion of a school site. After considering both primary and secondary
standards on the wark sheet, the commitiee should rank the sites in order of acceptability by
complsting the second and third work sheets,

Part 1. Slie Selection Criteria (PDF; 19.5KB; 3pp.)
Part 2. Site Selections Evaluation (PDF; 13.8KB; 1p.)

Part 3. Comparative Evaluation of Candidate Sites (PDF; 11.3KB; 1pp.)

Appeandix B '
Evaluation Checklist for School Bus Driveways (PDF; 21.6KB; 1p.)

Appendix C '

SFPD 4.0 Initial Schoo! Site Evaluation PDF (71KB; 3pp.) | BOC (284KB; 3pp.)

Appendix D
SFPD 4.01 School Site Approval Procedures PDF (39KB; 3pp.) | DOC (224KB; 3pp.)

Appendix E -
SFPD 4.02 School Site Report PDFE (82KB; 4pp.) | DOC (256KB; 4pp.)

Appendix F
SFPD 4.03 School Site Certification PDF (41KB; 1p.) | DOC (216KB; 1p.)

Appendix G
Factors to Be Included in a Geological and Environmental Hazards Report

f. Site Description
A. Location of site identifled by strest nams, lot number(s), or other descriptors
that are site spacific.
B. Description of slte reconnaissance, including the vegetation {describe type),
and previous site usage.
Il Geolegical
A. Seismic and Fault Hazard
1. Whether the site Is in Alqulst-Priolo zone; whether It is situated on or
near a pressure ridge, geological fauit, or fault trace that may rupture
'during tha life of the schoal building; and what the student risk factor
S.

- 2. Locations and potential for ground shaking of nearby faults or fault
traces. Discusslon of field inspection and reconnalssance.
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3. Subsurface condltions determined by exploration and literature review,

Ligusfaction Subsidence or Expansive Potential
1. Discusslon of subsoll condition relative to ground water and the
potantial for Ilquefadtlun
2" Mltlgaﬂng factors

G, Dam or Flond_ unﬂstlon and Street Flooding

v 1, Loca n of the site In relation to flood zohes and dam inundation
© arsas, g

2. Ifthe sits is Ina ﬂood zone, give year, type, and pcdentla! hazard.

3. Potential for sheet ﬁoodlng. street flooding, and dam or fiood
inundation. - : )

D. Slope Stabllity: S

s 1. If locatad on'or near a'slope. -

2. Discuss potentlal for instabl!ity and [andslldas

E. Mitigations
1/ Discuss rnltigatluns and putentlal devslnpment of the sita as It relatas
o to-stiident safety and staff use. -
N il Envlronmantal (Whare applicable)
A, Health Hazards ™ .
1. Dascrlba Jtha mltlgation. if .on, or near a hazardous or solid waste

disposdl, to ensure that the wastas have . been removed bafore
acqulsition '

2. Discuss solls sample and undarground water sample test results and,
if toxics are present, the cleanlp procedures,

3.  Address the presenca of asbestos If serpentine rack Is presant.

4.” ldentify facllities” within one-quarter mile of the sits that may emil

hazardous air emissions. Provide air emissions test rasults and an

* analysis of the potential*hazard to students and staff {written findings
-required).

B. ngh Pressure Pipelines and Electric Transmission Lines-’
. Idsntify proximity to all high-pressure gag linés; fusl transmission lines,
pressurized sewer lines, and high-pressure water pipelines within
1,500 feat of the proposed site; and identify supply lines other than
gas lines to the sits or neighborhood.

2. Identify all utillty easaments on or adjacent to the site and the kV
capaclty of the easement.

W

'Appendlx H
References to Codas

Code sectlons may be found on the Wab atwww leginfo g gcw‘calaw htmi. Click on the cede
.yuu want and enter the sactlon number.

1

'Education Code

-Education Code raferences -pertaining to site selaction can also be found at the School
Facilittes Planning Division Web sita: www.cde.ca.qov/ls/falsficodes.asp.

[code Section][subject N ' |

17072.42  ||Assisténce In site devalopment and acquighion

1707213  ||Evaluation of hazardr_:fﬁs_}haiarla!s atasits

o

17210 ' Seﬂnlﬂons in environmeantal assessment of school sltes

v
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17240.1 Application of state act; hazardeus materiéis; risk assessments; compliance
) with other laws
17211 Public hearing for evaluation before acguisition in accordance with site
selaction standards
Investigation of prospective school site; Inclusion of geological engineering
17212
studles
17212.5 Geologlcal and solls anginaaring studies
17213 Approval of site acquisition; hazardous air ernissions; findings
(See alsc Public Resources Code Section 21151.8.)
17213.1 Environmental assessment of proposed school site; preliminary
) endangerment assassment; costs; llabllity
17213.2 Hazardous materials present at school slte; response action
172133 Education Department; monitoring barformance of Toxlc Substance Control
' Department; reparts on amount of fees and charges
17215 Site near ajrport; requirements as amanded by Assembly Bill 727
17217 Manner of acquisition; school site on property contiguous to district
17251 Power and duties conceming buildings and sites
35275 New school planning and design

and plans are set forth In the Californla Code of Regulations, Titfe &.

Public Resources Code

Code Section

[subject

21151.2

School site proposad acqulsition or addition; nohce to planning commission;
investigation; raport

21151.4

Construction or alteration of facllity within one-quarter mite of school;
reasonable anticlpation of air emission or handling of hazardous or acutaly

hazardous material; approval of environmental impact report or negative
declaration

21151.8

Schoal site acquisition or construction; approval or environmental Impact
report or negative declaration; conditions {Note: Public Resources Code
Section 21151.8 is similar to Education Code Section 17213. School districts
must comply with beth,)

http://www.cde.ca. gov/ls/fa/sﬂschoolmtegulde asp?print=yes

Health and Safety Code
311
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[Code Section ||Subject |

25220 - 25240y Land use

Appendix |
Walkabllity Checklist (PFDF; 11.9KB; 2pp.}

Questions: Frad Yeager | fyeage_sr@cde.ca.gov | 916-327-7148

| 312
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THE PEOPLE, Plaintiff, v. HARRY OKEN et al, Defendants #r,:gpggg ALARCON, Appellant; EL MONTE"

FANH

SCHOOL D]STRICT et: al Respondcn §
Civ. No. 22496 B
* Court of Appeal of California, Sécond Appellate District,

'Division Three

159 Cal. App. 2d 456; 324 P.2d 58; 1958 Cal. ‘App. LEXIS 2020

April 17, 1958”

SUBSEQUENT HISTORY: [***1]

A Petition for a Rehearing was Denied May 7, 1958,
and Appellant's Petition for a Hearing by the;Supreme
Court was Denied June 11, 1958. Carter, J., was of the
Opinion that the Petition Should be Granted.

PRIOR HISTORY: APPEAL from an order of the
Superior Court of Los Angeles County striking a third
amended cross-complamt. Aubrey N. Irwin, Judge.

DISPOSITION Affirmed.
‘CASE SUMMARY

PROCEDURAL POSTURE: Appellant titizen
challenged the order of the Superior Court of Los

Angeles ‘County (Cahfor:ua) stnk:mg his th1rd amended :

cross complamt agamst respondents school and

......

California, against the school, ‘the county, and othiers fo
abate a public nuisance. - :

OVERVIEW: ‘The state filed” an action’ agamst the
school; the “colnty, and others to abate a pubhc
nuisance alleged to exist on propernes located in the

cotlrity" due 0~ ddap1dated buildings on the" propertnes '

The citizen filed & cross-complamt agamst the school
and the’ county that sought a judgment declaring’ that
the public intérest and necessxty requued the school to
construct a school bulldmg and to acquuc a sxtc upon

which'the school buxldmg could be erdcied. The tr1al"

court struck ' the citizen's ' third - amended ‘cross-
complaint against the school.and the county: The court:

affirmed on-appeal and held that the third amended-

cross-complaint wholly failed to state a cause:of-action

and was patently frivolous. and a sham.. The court:

reasoned that it knew of no law that authorized a
private citizen to maintain such an action and that the
constructxon of school bulldmgs was ) matter w1thm
the sole’ competency of a school's govemmg body The
court “concluded that’ the trial court had Junsdwmn hy
its inherent power to prcvent frustratmn, abuse, or
disregard of its processes to strike ‘the cmzens cross-
complaint,

OUTCOME' The court afﬁnned the trial court's order
striking the citizen's third amended. cross-complaint
against the school and the county in the state's action

agamst the school and colinty to abate & public
nuxsance

CORE TERMS: cross-complaint; school district,
causes of action, public interest, cross-defendant,
necessity require, person in charge, frivolous,
demurrer, sham, set forth, devote, cause of action,
order striking, scquire, public use, dwellings, public
nuisance; governing board, school building, real
property, certain tract,- appropriation, acquisition,
delegated, stricken, -erected, - abate, site, 'right of

* eminent domsin

LexiSNexis(TM) Hgad notes

Civit Procedure > Pleading & Practice > Pleadings >
C‘aunterc[aims & Cross-Claims

Civil Pracedure > Pleading & Practice > Defenses,
Objections & Demurrers > Monans to Strike

Civil Procedure > Appeals > Appellate Jurisdiction >
Interlocutory Orders

[(HN1]While -an order - stnkmg a pleadmg :is not
ordinarily appealable, the rule is otherwise where a
cross-complaint is directed against cross-defendants
not otherwise parties to an action.

Edur:atmn Law > Admmistmtton & Operation >

Aur]aamy

[HNZ]Where when or how, if at all, & schoal district
shall construct school bmldmgs is a matter within the
sole competcncy of its govermng board to determine.

Civil Procedure > Eminent Domain Proceedings

Real & Personral LProperty Law > Eminent Domain
Proceedmgs L

[HN3)A private pcrson secking to exercise the right of
eminent domain must nct only allege that he proposes

to devote the property sought to be acquired to:one of
the public uses provided in Cal, Civ. Proc, Code §

1238, but it must likewise be made to appear that he'is

authorized to devote the propcrty to the pubhc use in -
question, of otherwise stated, that he is a person

authorized to adwinister or have "charge of such use.”
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Education Law > Departments of Education > State
Departments of Education > Authority

(HN4]Cal. Const. art. IX, §§ 5-6, declare that the
legislature shall provide for a system of common
schools, or a public school system. By these sections,
the constitution makes the school system. a matter of
state care and supervision. The term "system" itself
imports & unity of purpose as well as aii entirety of
operation, and the direction to the legisiature to
provide a system of common_schools means one,
systemi which shall be apphcable to all the commou
schools, This duty to provide for the education of the
children of the State of California, so far as the!state
has, by the adoption of the constitution, undertaken it,-
cannot -be delegated to any-agency. It is in a sense’
exclusively the function of the state that cannot-be
delegated 'to any other agency. The education: of -the
children of the state is an obligation which the state
took over to itself by the adoption. of the ‘constitution;
To accomplish the purposes therein expressed the
people must keep under their exclusive control,

through their representatives, the education of those
whom it permits to take part in directing the affairs of
the state.

Civil Procedure > Pleadmg & Practice > Pz‘eadmgs >
Amended Pleadings -

Civil Procedure > Pleailr'ng & Practice > Defenses,
Objections & Demurrers > Motions to Strike

[HN5]There is no statutory provrsmn for stnkmg
complaints from the files, as there is in respect t0 sham
or frivolous answers. Cal. Ciy. Proc.:Code §453.
However, courts have inherent power, by summary
means, to prevent frustration, abuse, or disregatd of
their processes. A court is not required to tolerate a.
purported amended complamt whreh fails to amend the
previous pleading, is not filed in 'zood faith, i8 ﬁled in
disregard of established procedural requuements or is
otherwise violative of orderly judicial administration. -

H.EADNOTES. CALIFORNIA OFFICIAL
REPORTS HEADNOTES

1 Appeal-Declslons Appealable—-Orders ‘on
Motion to Strike. --While an order striking a pleadmg
is not ordinarily appealable, the rule is otherwise where
a cross-complaint is directed against cross-defendants
not otherwise parties to the action, - i

(2) Pleading-Amiendment—Oii Leave of Cout, -

An attempted incorporation of .counts or causes of
action in an ‘Amefided cross-complamt without leave ef
court is me_ffeetwe afid may not be treated as a part of
the pleading in the case.

{3) Schoois—Buildings and Construction. —A
private citizen may not maintain an action for a
judgment .declaring that the public interest and
necessity require the construction by a schoo! district
of a school building and "the acquisition and
approptiation by said school district of a site upon
which said building may be erected within that certain

. tract of land" described in the pleading; where, when

or how, if at all, a school district shall construct school
buildings is w1th1n the sele competency of its
governing board to determing.

(4) Eminent Doriiain — Who May Exercise Right —
Individuals; Plendings. -A private person-#éeking to
exercise the right of eminent domaih must not only
allege that he proposes to devoté the property sought to
be acquired to one of the public uses provided in Code

Civ. Proc., § 1238, but must also make it appear that he
is authonzed to devote the property to. the public use in

question or that he is a person authonzed to administer
or have "charge of such use.”

(5) Pleading — Subject Matter — Facts Judicially
Noticed. -- An ellegetron by way of conclusion, that
the pleader "is a person, competent and qualrﬁed to
acquire the real property" desenbed in hre pleadmg ras.
therein, set forth should be drsregarded where “the
appellate court Judxcxally knows it is untrue,

(6) Schools—-Legislative Power and Duty. '—Const.,
art. IX, §§.5, 6, declanng that, the Legislature . shall
provrde for “a system _of common schools”. and "a
matter of state care and snpervwlon, the term. "system"
1tself meorts a, unity of purpose as well as entirety of
operatlon, and he dlreetron to. the Leglslature to
provrde "a" eystem of eomrnon schools  means. one
system apphcable to all common schools; tlns duty, 50
far ‘a5 the state has hy the adopnon of the Constitution
undertaken it, cannot be delegated to any agency.

(7). - Pleading--Motion~ to Stilke—Amended
Pleading. - “-An amended cross-omplaint ‘Was
properly stricken by the trial court where it wholly
failed to state a.cause of ectmn and was patently
fnvolous and:sham,

(8) Id —Motion to, Stnke-Amended Pleading
Though tbere is no_ stetutory provrsmn for stnlung
complamts from the files as there is with respect to
sham or, fnvolous ‘answers, Code Civ Proe. 453),
court may, by virtue_of its inherent power to prevent
frustration or abuse of its processes, strike a purported
complaint that fails to amend the previous pleading, is
not- filed in good faith, is- filed in dlsregard of
established procedural requirements, or is otherwise
violative of orderly judicial administration, -
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COUNSEL: Alexander Ruiz and Manuel Ruiz, Ir., for
Appellant, ‘

Harold W. Kennedy, County Counsel (Los Angeles),
and Edwin P. Martin, Deputy County Counsel, for
Respondents, :

JUDGES: Patrosso, J..“;‘Jro tem, * Shinn, P. I, and
Wood (Parker), J., concurred.

“ Assigned by Chairman of Judicial

Council.
OPINIONBY: PATROSSO
OPINION: [*457) [**59] This is an appeal by

cross-complainant Tony Alarcon from an order
striking his third emended cross-complaint as against

the cross-defendants El Monte School District and -

county of Los Angeles, (1) [HNI1]While an order

striking a pleading is not ordinarily appealable, the rule

is otherwise where, as here, the cross-complaint is
directed against cross-defendants not otherwise parties
to the action. { Trask v. Moore {1944), 24 Cal 2d 365,
373149 P.2d 8541) -

The action in which the cross-complaint [***2] was
filed is one instituted on behalf of the People of the
State of California by [*458) the district attomey of
Los Angeies County ageinst numerous defendants,
including cross-defendant, alleged to be the owners or
occupants of properties within an area comprising
some 24 acres located in the county of Los Angeles
and commonly known as "Hick's Camp,” to abate a
public nuisance alleped to exist upon the properties
located therein by reason of the maintenance thereon
of dilapidated buildings and unsanitary conditions
therein more particularly described.

J**60] A demurrer having been sustained with leave
to amend to the original cross-complaint, appellant
filed a second amended cross-complaint containing
four separate causes of action. Demurrers interposed
by the respondents to the latter complaint were
sustained without leave to amend as to the first, second
and fourth cause of action thereof  Thereafter
appellant filed a third amended cross-complaint which
was stricken upon motion of the respondents as
hereinbefore stated.

The third amended cross-complaint, as is likewise true
of its predecessors, is in many respects a remarkable
document. It purports to incorporate [***3] therein by
reference, the first, second and fourth caunses of action
of the second amended cross-complsint to which, as
previously stated, demurrers had been sustained
without leave to amend. It then alleges that the action
is brought by the appellant "on behalf of apprximately

315

[sic] 35 persons similarly situated, named defendants,
in the second amended complaint of nuisance on file
herein, and also as agent for. the State of California,
and the person in charge of the public uses hereinafter
set forth and requested." It then alleges that the E!
Monte Schoo! District and numerous individually
named cross-defendants claim an interest in the
property described in Exhibit "A," attached to the
cross-complaint, which apparently comprises a portion
of the property described in plaintiffs complaint,
whereon are located the conditions which are sought to
be abated as a public nuisance. It further alleges "that
the public interest and necessity require that the said
property be acquired by cross complainant as agent of
the Statz of California, as provided in section 1001 of
the Californiz Civil Code. That cross complainant,

- Tony Alarcon, is a person, competent and qualified to

acquire the [***4] real property and improvements

thereon, described herein, as agent of the State and/or

person in charge of the uses hereinafter set forth. That

cross complainant seeks to take and condemn private

property, to wit: Real Estate and improvements, for the

public uses hereinafter [*459] set forth. That the:
plaintiff and cross defendants, El Monte Scheol

District, Ernest Roll, District Attorney for Los Angeles

County and the County of Los Angeles, are public

bodies within the purview of subsection 21 of the

section 1238 of the California Code of Civil Procedure,

. . . 1o witt To demolish, clear, abate or remove

bujldings from the area known as 'Hicks Camp' and

berein described in exhibit ‘A, for the reason that the

same are detrimental to the health, safety and morals of
the people, and because of dilapidation, overcrowding,

faulty arrangement or design, or lack of ventilation or

sanitary facilities of the dwellings predominating in

said area. That the public interest and necessity

require the construction by the El Monte School

District of a school building and also the acquisition

and appropriation by said school district of a site upon

which said building may be erected within [***5] that

certain tract of land hereinabove described. In

conjunction therewith, said public interest and

necessity require, that buildings, dwellings and

structures within said tract of land be demolished,

cleared, abated and/or removed, in the interest of the

health, safety and morals of the people, because of

dilapidation, overcrowding, faulty arrangement or

design, or lack of ventilation or sanitary facilities of

the dwellings therein, in a manner that will be most

compatible with the preatest public good and the least

private injury., ... That there iz grave danger of the -
creation of a public nuisance, unless the public uses
herein referred to are provided for and the public
interest and necessity stated above be adjuticated
[sic]."
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The cross-complaint closes with a prayer that the
cross~defendants be required to set forth the nature,
character, extent and value of their several estatés or
iriterest in the parcels of real property sought to’ be
cofidéiined and the severance damage if eny, accruing
therem, that thé value of each Separate interest or estaté
sought to be coridemned arid the severance damages, if
ahy, be ascertainéd, and that upon payment to the
deferidants entitied [***6] to compensanon [**61] of
the several amotnts so ascertained, the court make and
entét ‘a final order of condemnation, conveymg to
Cross cumplamant, as agent for the state, the properhes
for the puiblic use above set ‘forth," *

We have ignored. the allegations contamed iny the ﬁrst
second and fourth causes of action, contained in the
second amended cross-complaint, which.  were
attempted to be incorporated [*460] by reference in
the third amended cross-complaint in view of:the fact
that the demurrers interposed to these causes:of action:
had, as:noted, been.sustained without leave to amend.
(2) The attempted ingcorporation of these counts in the -
third amended cross-complaint without leave of .the
court. is ineffective and :they may not be-treated as a
part of the pleading in the case: (39 Cal.Jur:2d p. 339.)
Moreover, without here. undertaking .to.set :forth in
detail the voluminous allegations of said counts, we are
completely satisfied ..that the. trial. court properly
sustained ..the . demurrers thereto without “leave to
amend. . Each of these three causes of action seemmgly
undertal;es to state a cause of action for monetary and
injunctive relief .against the respondents ‘upon some
undiscernible [***7] itheory for damages which the
cross-complainant -and . others. similarly situated
allegedly will sustain if the-plaintiff-prevails -in its
action to abate the nuisances alleged to exrst upon the
properties owned by them. v

(3) From the allegations of appellant‘s pleadmgs
which we have above’ summarized in” some detail, it
would appear that the relief which he seeks thereby as"
against the respondents isa Judgment declaring that the
public interest-and neécessity require the construcuon'
by the respondent El' Monte School District of ‘2 schivol
building and "the acqmsmon and approptidtion by said
school disttict of a site upon which said- buﬂdmg may
be crected 'within that certain tract of land® in the"
cross-complaint déscribed. We Know of o law, and
none has been called to our aﬂenhon, whrch authorizés
a’ private citizen to- maintain such an, actron
[EN2]Whétg. when or how, if at all, a’ sclmol dlstnct'
shall: construct s¢hool 55 i§'a matter within e“é
sole competency of its gov board fo determme (
Manlebe!io Unij ted Schoo! Dist. v. Ké" 1 42). 55
Cal.App.2d 839, 843-844 [13] P.2d 384).

const‘ued as one’ whereby appellant [**"'8]

private citizen seeks to acquire property for the
purpose of constructing -and operating a public school,
it is likewise unauthorized:by law:* Section 1001 of the
Civil Code, upon which appellant assertedly seeks to-
predlcate his action, while authonzmg any person, as
"ari agent of the State” or eg "a person in_charge of
such use” to acquire privite property under the power
of eminent domain for any of the public uses pro\rlded

section 1238 of thé Code of Civil Procedurs is

wholly without application.  (4) [I-lNS]A private

person seeking to exercise the right of eminent domain
must not only allege that he proposes -to' deviote!the
[*461] property sought to be acquired to one of; the
public " uses provrded in section 1238, but it must
hkewrse be made to appear that he 1s authonzed to

Whlle appellant alleges by way of conclus:on that be
"is 'a person, competent ‘and quallﬁed to acquu‘e the
real property" described in his pleading [***9] "as
agent of the State and/or person'in charge of the uses"
therein set-forth; the allegatmn must be . disregarded,
because We judxcrally lmowalt is untrue. (- er.mn v;

P.2d- 152| ) (6) [I-IN4]"The const:tution declares that-
the -législature shall provide 'for a systern of commeon
schools;' or, as expressed elsewhere-in the organic law,:
‘a public school -System.' (23 ~CalJur:- p:-18; Cal.
Const; art. [X, §§.:5-6.) "By these two -sections; the
constitution-makes :the school-system-a [**62] matter
of state care and supervision., The term.'system' itself
imports a unity of purpose .as well as-en entirety of
operanon, and the drrecnon to the legrslarure to

226 P 926

"It is in & sense excluswely the function of the state
which cannot be delegated to any (***10]  other
agency. The education of the childfef of the state is an
wlnch the state took over to 1tself by, the
of' the constlrut n. To accomphsh the
purposes therem expressed the' people miust keep under
their excluswe control thruugh theit representatwes,
the' educahon of those whom it permits to take part in
directing the’ affa1rs of state "

Pape 4
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From the allegations of the cross-complaint, it
affirmatively appears that “(i)n this case it is the schoo!
district, acting through its governing board, that is the
agent of the State in charge of the use for which the
land was sought.” ( Mon:ebello Unified School Dist, v,
Keay, supra.)

(7) The third amended cross-complaint wholly fails
to state a cause of action and is patently frivolous and

sham. [*462] It was tberefore properly stncken by the' o

trial court. (8) As said by this'court in Neal v. ‘Barik
of America (1949}, 93 Cal.App.2d 678, 682-683 [209
P.2d 825):

"It may be conceded that [HINS]there is no statutory
provision for striking complaints from the files;. as
there is in respect to sham or frivolous answers. (
Code Civ. Proc., § 453.), However, the courts have

inherent power, by summary means, to prevent:

{***11] frustration, abuse, or d:sregard ‘of their

processes. (41 Am.Jur, §§ 346, 347, p. 527; anno., 13

Am.St.Rep. 640.) . .. In Santa Barbara County'v:
Janssens, 44 Cal.AQg. 318 [186 P. 372], it was held

that an order striking an amended cross-complaint

from the files was within the Junsdlctlon of the tnal )

court, and prcsumably con'ect in théjab '. '

ts, 'or‘ 1s otherwxse v1olatwe of ordcrly

u. T o Ea H
}udu:lal admunstranon. e It cannot be doubted that_

comp]amt on the ground that 11 was fnvolous and a
sham and the order clearly was not an abuse of
discretion," P S

The order appéaled  from ,isj__ affizmed.
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FREEDOM NEWSPAPERS, INC:, Piaintiff and L Appellant, v, ORANGE QQ,UMX .

BV LV pbier - P LS

EMPLOYEES ﬁETIREMENT”ﬁ”S’i""‘EﬁQﬁD OF DIRECTORS, Defendant and *

Respondent“

No. 5029178.

SUPREME COURT OF CALIFORNIA®

6 Cal. 4th §21; 863 P.2d 218; 25 Cal. Rptr. 2d,148; 1993 Cal, -LEXIS 6370; 93
Cal. Daily Op Service 9589; 93 Dally Journal DAR 16426

December 23, 1993, Decided ;-

PRIOR HISTORY: Superior Court of Orange County,
No, 660703, Greer Stroud, Referee,

DISPOSITION: Since the Operations Committee is
composed solely of members of the governing body of a
local agency numbering less than a quorum of the
governing body, the committee's meeting on June 18,
1991, was not subject to the open meeting requirements
of the Brown Act, Accordingly, the judgment of the
Court of Appeal is reversed.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff newspaper
appealed an order of the Court of Appeal {California),
which reversed a trial court decision denying the
newspaper's petition for 2 writ of mandate that a meeting
conducted by defendant, a county retirement board, was
subject to the open meeting requirements of the Ralph
M. Brown Act, Cal. Gov't Code § 54950 et seq.

OVERVIEW: The county retirement board had a

. committee that met to recommend changes to the board's
travel policy. The newspaper sought to attend the
meeting and when permission was denied, it sought a
writ of mandate alleging that the committee was subject
to the open meeting requirements of the Ralph M. Brown
Act (Act), Cal. Gov't Code § 54950 et seq. The trial
court denied the petition and entered judgment for the
board. The lower appellate court reversed. The court
reversed the lower appellate court's decision. The court
‘found that its examination of the history of the Act, both
prior to and afier the enactment of Cal, Gov't Code §

54952.3, showed that committees comprised of less than
& quorum of the legislative body had generally been
considered exempt from the Act's open meeting
requirements. Since the enactment of § 54952.3, the
attorney general had continuously recognized that
advisory committees fell within the express less-than-a-
quorum exception. While the attorney general's views

did not bind the court, they were entitled to considerable

weight. Furthermore, the legislature rejected an
alternative bill that would have abolished the implicit
less-than-a-quorum exception.

OUTCOME: The judgment was reversed because the
operations committee of the county retivement board was
composed of members of the governing body of a local
agency numbering less than & quorum of the governing
body and, as such, was not subject to the open meeting
requirements of the law.

CORE TERMS: legislative bady, local agency,
goveming body, quorum, advisory committees, Brown
Act, open meeting, less-than-a-quorum, composed,

advisory committee, advisory, legislative bodies, exempt,

deliberation, regular, notice, recommendations, session,
openly, Brown Act's, attend, comprised, Raiph M.
Brown Act, chairman, italics, standing committee,
advisory commission, public agencies, governing board,
formel action

LexisNexis(R) Headnotes

Administrative Law > Governmental Information >
Public Meetings
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[HN1] The Ralph M. Brown Act, Cal. Gov't Codé §
54950 et seq., provides that all meetings of the*legislative
body of a local agency shall be open and public, except
as otherwise provided in the Act. Cal. Gov't Code §
54953, -

Administrative Law > Separanon & DeIegat on: of
Power > Leégisiative Controls -
[HN2] See Cal: Gov't Code’ § 54952

Administrative Law > Govemmental Informmou >
Public Meetings :
[HN3] See Cal. Gov't Code § 54950

Govetnments > Leg:slatmn > Imerpreratwu

[HN4] ‘When interpreting a- statute the ourt's primary
task is to déterming the legislature's intent. In domg 80
the court turns first to the statutory language; since the
words the legislature chose are the bést indicators of its
intent. '

Goverimiéiits > Legislation > Interprétation

[HN5] Whei a statite is ambiguous, the cotirt typically
considers évidénce 6f the legislature's interit beyond the
words of the stétiité and looks both to thé législative
history of the statute-atid to the- mder hlstoncal
circumstarices of its enactment. ‘

Adminisirative Law > Governmentaf Infarmatmn >
Public M eetmgs

[HN6] It is more conmstcnt w1th the Ieglslatwe mtent to
construe the less-thﬂn-a-quonun exceptmn contained in
Cal, Gov't Code § 54952, 3 as an exceptmn to the
definition of "leglslatwc body," and thus one of several
exceptions to the open meeting reqmrcments of the
Ralph M: Browri Act; Cal. Gov't Code § 54950, et seq.,
rather than meérely asan'exception to the spécial ¢
procedural. rcquuements of § 54952.3. This
mterpretatmn is consistent with the act's purpose of
ensuring that the actions of public dgencies be taken
openly and that théir deliberations be conducted Gpenly.
§ 54950. The éxcéption applies only to an-advisory
committeé that consists solely of memibers-of the
legislative body that credted it but not enough*thembers
to constitute a quorm o, thus, to act as the legislative
body. Accordmgly, béfore dny action cari be takein"on
sucha commiiftée's recomimetidatios the entu-e h
legislative body miist condiict further public
dehberanons Cal Gov't Code § 54952

SUMMARY: CALIFORNIA OFF'ICIAL REPORTS
SUMMARY

A,_pews;niper publisher sought a writ of mandate to
compel a county employees retirement system board of

directors to allow the public to attend meetings of the
board's operations committee. The committee was
advisory in nature and was composed of four members of
the nine-member board. The triel court denied the
petition and entered judgment in favor of the board.
(Superior Court of Orange County, No, 660703, Greer
Stroud, Referee.) The Court of Appeal, Fourth Dist., Div,
Three, No. G011490, reversed.

The Supreme Court reversed the judgment of the
Court of Appeal. The court held that, since the operations
committee wag an advisory committee composed solely
of board members numbering less than a quotum of the
board, the comunittee was not a "legislative body"
pursuant to the.provisions of Gov. Code, § 54952.3, and
was therefore excluded from the open meeting -
requirernents of the Ralph M. Brown Act (Gaov. Code, §
54950 et seq.). (Opinion by Panelli, J., with Lucas, C. J.,
Arabian, Baxter and George, JI., concurring, Separate
concurring and dissenting opinion by Mosk, J. Separate
dissenting opinion by Kennard, J.)

HEADNOTES: CALIFORNIA OFFICIAL
REPORTS IIEADNOTES

Clasmﬁed to Cal1forma Digest of Official Réports

(la) (1 b) Counties § 1—Open Meeting
Requirements—Advisory Comunittee of County
Employees Retirement System Board--Committee
Composed of Less Than Quorum of Board: Pensions
and Retirement Systems § 3—Administration: —-The
trial court did:not err fn denying a petition for a writ of
mandate brought by a newspaper.publisher that was
secking to compel a county employees retirement system
board of directors to aliow the public to attend meetings
of the board's operations commitiee, The committes was
advisory and was composed of four members of the nine-.
member board. Gov. Code, § 54952.3, exempts from the
definition of "législative bodies" that are subject to the
open meeting fequiremerits of the Ralph M. Brown-Act
(Gov. Code, § 54950 et. seq_) advisory comrmttees
composed of less thah a quorum of the governmg body
Although Gov. Code, § 54952.3, could be réad to inean
that lcss-than-quonun comrmttees are merely exempt
from the formal reqmrements of that specific statute, the
legslatwe hlstury of the act, including the Leglslamres
response 1o court det:lswns demonstratcs an inten fo
exempt less-than-quorum adwsory committees from all
open meeting requlreme.nts Since the committee Was an
advisory committee composed solely ‘of board members
numbéring 1éss than a quoruim of the board, the
committe€ wag not 4 "leglslatwe body" and was therefore
excluded from the opeu mcetmg requirements of the act.
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[See 7 Witkin, Summary of Cal. Law (9th ed. 1988)
Constitutional Law, § 579.]

(2) State of California § 10—Attorney General—
Opinlons. --While the opinions of the Attorney General
are not binding on the courts, they are entitled to great

weight.
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OPINIONBY: PANELLI J.

OPINION: [*823] [**219]

{***149] [HN1] The Ralph M. Brown Act (Stats.
1953, ch. 1588, § 1, p. 3269, codified as Gov. Code, §
54550 et seq. [hereafter the Brown Act or the Act]) nl
provides that all meetings of "the legislative body of a
local agency shall be open and public," except as
otherwise provided in the Act. (§ 54953.) At all times
relevant to this case the Act contained four separate
definitions of "legislative body.” n2 We granted review
to determine [**220] whether the [***150] Operations
Committee of the Retirement Board of Orange County
Employees Retirement System (hereafter Board) isa
“legislative body" within the meaning of the Brown Act
and, therefore, subject to the Act's [*824] open meeting
requirements. Because the Operations Committee is an
advisory committee composed solely of Board members

numbering less than a quorum of the Board, we hold that
the committee is not a "legislative body" pursuant to the

provisions of section 54952.3 and is thereby excluded
from the open meeting requirements of the Act.

nl All statutory references are to the Government
Code unless otherwise noted.

A new law changing the relevant provisions
of the Government Code was enacted while this
case was pending. (Sen. Bill No. 1140 (1993-
1994 Reg. Sess.), Stats. 1993, ch. 1138, eff. Apr.
1, 1994.) The impact of the new law is addressed
in footnote 11, pest. Bxcept in that footnote, all
references to the Government Code in this
opinion are to the current version, i.e., the law as
it will be until Senate Bill No. 1140 takes effect
on April 1, 1994.n2 [HN2] Section §4952: "As
used in this chapter, 'legislative body' means the
governing board, commission, directors or body
of a local agency, or any board or commission
thereof, and shall include any board, commission,
committee, or other body on which officers of a
local agency serve in their official capacity as
members and which is supported in whole or in
part by funds provided by such agency, whether
such board, commission, committee or other
body is organized and operated by such local
agency or by a private corporation."

Section 54952.2: "As used in this chapter,
"Jegislative body' also meens any board,
commission, committee, or similar multimember
body which éxercises any authority of a
legislative body of & local agency delegated to it
by that legislative body." : '

Section 54952.3: "As used in this chapter[,]
‘legislative body' also includes any advisory
commission, advisory committee or advisory
body of a local agency, created by charter,
ordinance, resolution, or by any similar formal
action of a legislative body or member of a
legislative body of a local agency, [P] Meetings
of such advisory commissions, commitiees or

. bodies concerning subjects which do not require
an examination of facts and data outside the
territory of the local agency shall be held within
the territory of the local agency and shall be open
and public, and notice thereof must be delivered
personally or by mail at least 24 hours before the
time of such meeting to each person who has
requested, in writing, notice of such meeting. [P]
If the advisory commission, committes or body
elects to provide for the holding of regular
meetings, it shall provide by bylaws, or by
whatever other rule is utilized by that advisory
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body for the conduct of its business, for the time
and place for holding such regular meetings. No
other notice of regular meetings is required. [P]
‘Legislative body' as defined in this section does
not-include a committes composed solely of
members of the governing body of & local agency
which are less than a quomm of such governing
body {P] The provisions of Sectiony’ 54954,
54935, 54955 1, and 54956 shall not apply to
mectmgs undor thls section.”

Section 54952.5: "As used in tlus chapter[ ]
"legislative body' also includes, but ia not limited -
to, planning commissions, library boards,
recreation commissions; and othér permanent
boards or commissions of a local agency."

I FACTS
The Orange County Employecs Retlrement System

the Boar, consutute. a quorum Thc Board is g "local
agency" and 2 "leglslanve body" under Sccnons 54951
the open meeting requlrcments of the Brown Act: The
cheirthan of the Board has created five advisoryn3 -
committees—operations, benefit; investment, real:estate;-
and:liaison—each comiposed of-four members of the.
Bozgrd. ‘Some:meinbers serve on more than-one .- - :
committee, The committées' function is:to review various

matters related to the business of the Board and to make -

recomimendations to the full Bodrd for action. The Board
considers'the:.committees’ recommendations in public -
meetings, at which time there is an opportunity for full
public discussion and-debate. Thé commiittees do not
bave any decisionmaking authonty and act only in an
"adv1sory" capacxty n4 :

5

n3 The parties do not dispute that these =
committées-are properly described ag -
"advisory."nd The only evidence conc'eming the -
composition and function-of the committees isa
declaration by the administrator of the ret:rement
gystem, The declaratlon states; ¢ . o -un :

9P 4. . . Al of the committees
of Renremcnt, mcIudmg the Operatmns .

Committée, are compnsed solely. of ‘members of '

the Board of Retlrement The Board of ,
. Retirement has nine. members, and a quorum is
ﬁve However, none of the com:mttees of the

Board of Retlrcmcnt are compnsed of moie than
four members, and ali committee members are

also members of the Board of Retxrement. [P]
5. The function of such committees is to review

sJof the Board '

various matters related to the business of the
Board.of Retirement, and make recommendations
to the full Board for action. The committees have
not been delegated any decision-meking
authority. The committees act in an advisory
capacity, and make recommendations-to the full -
Board of Retirément: The full Board considers
those recommendations in public meetings;-at-+
which time there is an opportunity-for: full public
discussion end debate on those recomumendatiors.
[P] 6.:The comrnittees are formed by the v
Cheirman of thé Board of Retirement. The: -
Chairman.determines what committees shall
operate, and which mermbers of the Board of .
Retirement shall serve on such committees, The
Chairman has the authiority to form new
committées, abolish existing committees, or
combine existing committees. There.is no Board .
tule or regulation which prescribes the number of
Board committees, or the duties of any such
commiittee; it is up to the Chairman of the Board
of Retl.rement fo decide what commmees shall be
forrned, and who wﬂl serve on them "

On June 18,1 991‘,—'~the:0pci'ations- Conmxinée met to
formulate a list ofrecommended changes to the Board's
travel policy. Freedorn Newspapers.sought to attend the
meeting but the committeé:deried permission on the
ground that it was not-subject.td the.open meeting
requirements of the {*825]Brown Act. The next day,
June 19, the full Board met in a public session at-which
the chairman-ofithe Operations Committee read and
explained the .committee's fecommendations. The press
was in attendance; and theré-was publi¢ discussion
among the Board's members about the fecorninendations

to accept: the recormnendatmns

[**221] [***151] On the saime day, Freedom
Newspapers petitioned the trial court for a writ of
mandate alleging that thie Operations Committée is: :
subject to the open meeting requirements. of the Brown
Act. Thetrial court denied the petition and entered..~ =
judgment in favor.of the Board; Freedom Newspapers
appealed froin that judgment, and the Court of Appea[
reversed. -We granted the Board's petmon for revxew

I DISCUSSION

The Brown Act was adopted to ensure the public's
right to attend the meetings of' public agencies, (§
legxslatwe body of a looaI agcncy shalI be open and
public, and all persons shall be pamlltted to attcnd any
meeting of the, leglslatwe body of a local agency; except
as otherwise provxded in this chapter " (§ 54953.) As
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already noted, "legislative body" is defined in four
sections of the Act, two of which pertain to the case
before us. {(§ 54952, 54952.3.) Section 54952 provides
that any committee or body on which officers of a local
agency serve in their official capacity and which is
supported by its appointing local agency is a "legislative
body." (§ 54952.) n6 6 Section 54952.3 more
specifically addresses "advisory" bodies: “As used in this
chapter[,] 'legislative body' also includes any advisory
commission, advisory committee or advisory body of a
local agency, created by charter, ordinance, resolution, or
by any simnilar formal action of a legislative body or
member of a legislative body of a local agency. [P]. ..
[P] 'Legislative body' as defined in this section does not
include a committee composed solely of members of the
governing body of [*826] a local agency which are less
than a quorum of such governing body " (§ 54952.3,n7
7 italics added.)

n5 [HN3] Section 54950 provides: "In enacting
this chapter, the Legislature finds and declares
that the public commissions, boards and councils
and the other public agencies in this State exist to
gid in the conduet of the people's business. It is
the intent of the law that their actions be taken
openly and that their deliberations be conducted
openly. [P] The people of this State do not yield
their sovereignty to the agencies which serve
thern. The people, in delegating authority, do not
give their public servants the right to decide what
is good for the people to know and what is not
good for them to know. The people insist on
remaining informed so that they may retain
conirol over the instruments they have
created."ns For the full text of section 54952, see
ante, footnote 2.n7 For the full text of section
54952.3, see ante, footnote 2.

(1a) The parties in this case disagree-over the
meaning of the explicit less-than-a-quorum exception
contained in section 54952.3. The Board and its amici
curiae, including the Attorney General, argue that an
advisory committee that is excluded from the definition
of "legislative body" under the exception is completely
exempt from the open meeting requirernents of the Act.
n8

n8 Like the Brown Act, the 1972 Federal
Advisory Committee Act generally subjects
advisory committees to open meeting
requirements. (86 Stat. 770, as amended, 5
US.C.S. Appen. § 1-15.) However, the same act,

as amended, also specifically exempts “any
[advisory] committee which is composed wholly
of full-time officers or employees of the Federal
Government" from the open meeting
requirements. (5 U.S.C.5. Appen. § 3(2)(C)(iii).)

In opposition, Freedom Newspapers and its amici
curiae contend that the less-than-a-quorum exception in
section 54952.3 merely exempts less-than-a-quorum
committees from the special, relaxed procedural
requirements of section 54952.3. According to Freedom,
such committees remain subject to the stricter open
meeting requirements that are generally applicable to
"legislative bodies" under section 54952."

[HIN4] When interpreting a statute our primary task
is to determine the Legislature's intent. { Brown v. Kelly
Broadcasting Co. (1989) 48 Cal.3d 711, 724 [257
Cal.Rptr. 708, 771 P.2d 406].) In doing so we turn first
to the statutory language, since the words the Legislature
chose are the best indicators of its intent, ( Adoption of
Kelsey §.{1992) 1 Cal.4th 816, 826 [4 Cal.Rptr.2d 615,
823 p.2d 1216].)

Each party asserts that the language of section
54952.3 supports its view. Freedom [*¥222] [***152]
reasons that, had the Legislature intended to exempt less-
than-a-quorum advisory committees from the Act's open
meeting requirements, it would have used language such
as this: " "legislative bodies' as defined in this chaprer
shall not include a committee composed solely of
members of the governing body of a local agency which
are less than a quorum of such goveming body.” Because
the Legislature used the words "in this section,” instead
of "in this chapter,” the effect of the less-than-a-quorum
exception, according to Freedom, is simply to exclude
less-than-a-guorum conunittees from the terms of section
54952.3 rather than from other definitions of “legislative
body" within the Act.

In contrast, the Board argues that, because section
54952.3 specifically refers to "any . . : advisory
committee,” that section alone governs advisory [*827)
committees for the purposes of the Act. To support its
interpretation the Board relies, in part, on the traditional
rules of statutory construction that specific statutes
govern general statutes ( San Francisco Taxpayers Assn.
v. Board of Supervisors (1992) 2-Cal.4th 571, 577 [7
Cal Rptr.2d 245, 828 P.2d 147]; see also Yoffie v. Marin
Hospital Dist. (1987) 193 Cal.App.3d 743, 750-753 [238
Cal.Rptr. 502); Kennedy v. City of Ukiah (1977) 69
Cal.App.3d 545, 552 [138 Cal.Rptr. 207]) and that, to the
extent a specific statute is inconsistent with a general

- statute potentially covering the same subject maiter, the

specific statute must be read as an exception to the more
general statute ( Common Cause v. Board of Supervisors
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(1989) 49 Cal.3d 432, 443 [261 Cal.Rptr. 574,777 P.2d
610]; Yoffie v. Marin Hospital Dist., supra, 193
Cal.App.3d at p. 751). According to the Board, an
advisory committee that is excluded from the definition
of "legislative body" contained in section 54952.3 is not
subject to the Act's open meeting requirements, even if it
might otherwise satisfy the more general definition of
"legislative body" contained in section 54952.

The Board also argues that Freedom's interpretation
of section 54952 would deprive sections 54952.2 and
54952.5, as well as the less-than-a-quorum exception in
54952.3, of meaning. To explain, sections 54%52.2 and
54952.5 purport to include only certain bodies within the
definition of "legislative body." For the Legislature to
have enacted those statutes would have made no sense if
the governmental bodies described therein had already
- been included in the more general definition of
"legislative body" contained in section 54952,

To be sure, one could argue that section 54952.3
might still have some meaning under Freedom's
interpretation. Because section 549252.3 gives certain
advisory bodies the benefit of procedural requirements
that are less stringent than the requirements applicable to
"legislative bodies" under section 54952, under
Freedom's inferpretation the exception contained in
section 54952.3 for less-than-a-quorum advisory
commiittees would have the effect of subjecting such
committees to the stricter, generally applicable
procedural requirements.

But Freedom's interpretation of section 54952.3
would also result in absurdity. If we construed section
54952,3 merely as exempting less-than-a-quorum
advisory committees from the less rigid procedural
requirements in that section, even a temporary, ad hoc
advisory committee composed solely of less than a
quorum of the governing body would be subject to all of
the Brown Act's generally applicable procedural
requirements, including the requirement that committees
hold “regular” meetings. (§ 54954.) Yeta [*828]
temporary, ad hoc committee, by definition, does not
hold "regular” meetings. We will not give a statste an
absurd interpretation, ( Amador Valiey Joint Union High
Sch. Dist, v. State Bd., of Equalization (1978) 22 Cal,3d
208, 245 [149 Cal.Rptr. 235, 583 P.2d 1281}; Gage v.
Jordan (1944) 23 Cal.2d 794, 800 [147 P.2d 387]; Lynch
v. State Bd. of Equalization (1985) 164 Cal.App.3d 94,
114 {210 Cal.Rptr. 335).)

Freedom attempts to avoid the absurdity by
characterizing the Operations Committee as a standing
committee. However, neither section 54952 nor section
54952.3 distinguishes between ad hoc advisory
comumittees [**223] [***153] and standing advisory

committees. We will not add to a statute a distinction that -

has been omitted. (Code Civ. Proc., § 1858; see, e.g.,
Security Pacific National Bank v. Wozab (1990) 51
Cal.3d 991, 998 [275 Cal.Rptr. 201, 800 P.2d 557].)

[FIN5] When a statute is ambiguous, as in this case,
we typically consider evidence of the Legisiature's intent
beyond the words of the statute { Dyna-Med, Inc. v. Fair
Employment & Housing Com. (1987} 43 Cal.3d 1379,
1387 [241 Cal.Rptr. 67, 743 P.2d 1323]) and look both to
the legislative history of the statute and to the wider
historical circumstances of its enactment (¢bid.). An
examination of the history of the Brown Act, both prior
to and after the enactment of section 54952.3, shows that
committees comprised of less then a quorum of the
legislative body have generally been considered exempt
from the Act's open meeting requirements.

In 1958 the Attorney General, interpreting the
original version of section 54952, n9 concluded that
"meetings of committees of local agencies where such
cormittees consist of less than a quorum of the
legisiative body are not covered by the act." (Secret
Meeting Law, 32 Ops.Cal. Atty.Gen. 240, 242 (1958).)
The Attorney Generzl reasoned that, "[i]n those cases the
findinps of such a committee have not been deliberated
upcn by a quorum of the legislative body and the
necessity, as well ag the opportunity, for full public
deliberation by the legislative body still remains." (/bid.)

n9 In 1958 section 54952 provided: "As used in
this chapter, 'legislative body' means the
governing board, commission, directors or body
of a local agency, or any board or commission
thereof,” (Stats. 1953, ch, 1588, § 1, p. 3270.)

Successive Attorneys General have consistently
adhered to the view stated in the 1958 opinion. In 1968
the Attomey General wrote that "[w]e have consistently
concluded that committees composed of less than a
quorum of the legislative body creating them and not
established on a permanent basis for a continuing
function are not subject to the open meeting
requirements of [*829] that Act. In view of the lack of
any pronouncements on the parts of either the courts or
the Legislature which would compel a different
conclusion, our opinion remains unchanged." (Cal. Atty,
Gen., Indexed Letter No, IL 68-106 (Apr. 29, 1968).)

More specifically, since the enactment of section
54952.3 the Attorney General has continuously
recogrized that advisory committees falling within the
express less-than-a-quorum exception in section 54952.3
are not "legislative bodies" within the meaning of the
Brown Act. (See, e.g,, Cal. Atty, Gen., Indexed Letter
No. IL 69-131 (June 30, 1969); Secret Meetings Laws
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Appliceble to Public Agencies (Cal.Atty.Gen., 1972) Pp.
6-8; Closed Meetmgs, 63 Ops.Cal Atty, Gen. 820 823
(1930) Open Meeting Requirements, 64

Ops.Cal. Atty.Gen. 856, 857 (1981).) The Attorney
General's brief in this casé supports the long-standing,
view of his office,"(2) the the épomey General's @
vxew%do not bmdﬂ us:(

Unger v. Stiperior ( Court (1980 ¢
SRt Gl
efititied o dﬁﬁldéﬁﬁ‘i@ WérBhtA Meyer v."Board of
Triistees (1961) 195'Cal.App:2d 420, 431 [15 Cal Rptr.,
717D). (1b) This i5 especially true heré siiicé the
Attorney General regularly edvises many Iocal agencies
about the meaning of the Brown: Act aiid publishes a
manual designed to-assist-local governmental agencies in
complying with the'Act's open meéting requiféinents.
(See, e.g., Open Méeting Laws (Cal.Atty.Gen:; 1989).)

In 1961 the Lepislature amended thé Brown Act, not
in response to the Attorney General's recognition of an
implicit less-than-a~quorurn exception, biit:in response to
a judicial opinicn that essentially eviscerated the Act by
restrictively-defining the terms "meeting" and-
"legislative body." The court in Adlerv; City Council
(1960) 184 Cal.App.2d 763 [7 Cal.Rptr. 805) (Adlery

held thet a city's. plasming commission’did not violate the -

Brown Act when all but one of its members attended a
dinner gwen a few days before the host's: appllcﬂtlon to
the commission for &n‘amendment to'the Zonirig law.
The court held that "the [**224] Brown Act was not
[*%*154] directed 4t anything less than a formal meeting
ofa cxty council or one of the, city's subordinate
agencies." (Id. atp 770 )stconstrumg the Attorney
General's 1958 opmmn (Secret Meetmg Law, supra, 32
composed of less than a quorum of the, govcmmg body,
the court also held that the Act did not apply to any
-committee of an advisory nature, whether or not
composed of a quorum of the governing body. (Adier,
supra; 184 Cal App 2d at p.771 )

In rcsponse to the Adfer decmlon, the Leglslature
broadened the 5Cope ¢ of the Brown Act the very next
year. (Stats. 1961, ch. 1671,§.1,p. 3637 [*830)
amending § 54952 and 54957 and addmg § 54952 5,
54952.6, and 54960 ) Shortly aﬂer the 1961 amendments
took effect, the Attome.y Gencral construed them a8,
disapproving . Adler on several pumts (Secret Meetmg
Law, 42 Ops,Cal. Alty. Gen. 61 (1963) ) Spemﬂcally, the
Attorney General concluded that the 1961 amendments
“disapproved Adier's restrictive interpretation of the

word 'meeting' by recognizing that criminally prohibited .

legislative action may be taken at gatherings that fall far
short of the ' "formal assemblages of the council sitting
as a joint deliberative body"-*" and “repudiated that
portion of the Adler decision. which held that the act was
not meant to apply to planmng commissions: or other

Cal Rptr.'6117), théy are 7

bodies of an 'advisory' nature.” (Secret Meeting Law,
supra, 42 Ops.Cal. Atty.Gen,, at pp. 64-65.)

In additiori to the history set out above, the liistory
of thé Browii Act in the Legislature reflects a recognition
of thc implicit less-than-a-quorum exception and, after’
the’ conmstent filiire of proposals to abolish it, the
codification'of 8 hrmted version of that exceptlon

A 1963 b111 would have abolished the axceptmn by
providing that "[a]ll mectings of any committée or

~ subcommittee of a legislative body, whether 6r not

composed of a guorum of the menibers of the Iegw!atzve
body; shall-be open and public; “and all persofis shall be
permitted to atténd ary meeting of Such comumittee or
subcommxttee, éxcept during considération of the matters
set forth in Seétion 54957." (Assem. Bill No. 2334 (1963
Reg. Sess.) § 2, itilics added.) The bill did not pass,

The legislative history of section 54952.3, the .

‘provision at issue in this case, reveals another

unsuccessful attempt to' abolish the implicit- less-than-a-
quorum exception. Section 54952.3, enacted in 1968
(Stats. 1968, ¢k. 1297; § 1, p. 2444); exténded the -
coverage of the Broin Act to-certain-advisory’
committees that wéiré'not previously covered. HoweVer,
at the same time'the Législature rejécted en alternative
bill that would hive abolished the implicit less-thai-a-
quorum exception by making all ddvisory committees
subject to the full'procedural reqiiréments’ apphoable to
governing bodigs. (Sen. Bill No. 717-(1968 Reg. Sess.).)
n10 The bill that did pass (Assem. Bill No. 202 (1968
Reg. Sess.); codified as § 54952.3) thus appears to be a
compromise, incorporating into the open meeting
requirements of the Brown [*831] Act advisory
committees that were not previously mcluded within the
Act, but rclaxmg the procedural requirements applicable
to those committees and codifying a limited version of
the unphclt 1ess-than—a-quomm exception.

I8
P

n10 Senate Bill No. 717 would have amended
section 54952 by adding the italicizéd words: "As
used if this-chapter; 'legxslatlve body' means the
- governing board ‘commission, directors or body
of'a local agenicy, ‘or any board, ‘comimission,
commtttee. advisory tommittee, or subcommittee
theréof; and shall include any board, commissiorn,
comifittee, or othér body on Which officers of a
local agency serve in their official capacity as
members and which is supported in whole or in
part by funds prowded by such agency, whether
such board commission, comnurtee or other
body is organized and operated by such ]ocal
agency or by a private corporation.” (Sen. Bill
No. 717 (1968 Reg. Sess.), italics in original.)
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To support its view that the committees excluded
from the definition of "legislative body" i section
54952.3 were included in another definition of
"legislative body," Freedom Newspapers relies on &
communication by Assemblyman Hayes to the members
of the Assembly discussing his reasons for drafting the
less-than-a-quorum {**225] exception. [***155)
Assemblyman Hayes claimed that " '[t)he reason [for
enacting the less-than-a-quorum exception in section
54952 3] was that such committees of the governing
body of a local agency are covered by ancther section of
the Ralph M. Brown Act, Government Code Sec. 54952.
“ (4 Assem. J. (1968 Reg, Sess.) p. 7163.) However,
these comments offer little assistance in the
interpretation of section 54952.3 because they do not
necessarily reflect the views of other members of the
assembly who voted for section 54952.3. (Cf. Delaney v.
Superior Court (1990) 50 Cal.3d 785, 801, fn. 12 [268
Cal.Rptr. 753, 789 P.2d 934]; see also California
Teachers Assn. v. San Diego Community College Dist.
(1981) 28 Cal.3d 692, 700-701 [170 Cal.Rptr. 817, 621
P.2d 856); In re Marriage of Bouguet (1976) 16 Cal.3d
583, 589-590 [128 Cal.Rptr. 427, 546 P.2d 1371].)

Indeed, the Legislature's action in two respects since
the 1968 enactment of section 54952.3 indicates its
continuing understanding that advisory committees
comprised solely of less than 2 quorum of the governing
body are exempt from the open meeting reqmrements of
the Act,

First, although legislative acquiescence is a weak
indication of legislative intent ( People v. Escobar (1992)
3 Cal.4th 740, 751 [12 Cal.Rptr.2d 586, 837 P.2d 1100)),
we note that the Legislature has allowed the Court of
Appeal's opinion in Henderson v. Board of Education
(1978) 78 Cal.App.3d 875 [144 Cal.Rptr. 568] to govern
meetings of less-than-a-quorum advisory committees for
the past 14 years.

The Henderson court squarely addressed the issue of
whether an advisory committee consisting solely of
governing board members, constituting less than a
quorum of the board, was exempt from the open meeting
requirements of the Act. (78 Cal.App.3d at pp. 880-
883.) In Henderson, ad hoc advisory committees had
been created for the purpose of advising the board of
education about the qualifications of candidates for
appointment o a vacant position. Each of the edvisory
committees was composed solely of members [*832] of
the governing body of the school district numbering less
than a quorum of the governing body, The court
considered whether the advisory committees had violated
the Brown Act when they evaluated the candidates’
qualifications and interviewed candidates in private

sessions. ( /d. at p. 877.) Finding that section 54952.3
provided an express exemption from the open meeting
requirements of the Brown Act for advisory committecs
comprised solely of less than a quorum of the governing
body, the Henderson court held that the advisory
committees in that case were not subject to the Act. (78
Cal.App.3d at pp. 880-881.)

Secondly, and more importantly, the Legislature in
1992 attempted to extend the coverage of the Brown Act
by limiting the coverage of the express less-than-a-
quorum exception in section 54952.3 to ad hoc advisory
committees, This legislation is the strongest indication
that the current version of section 54952.3 excludes less-
than-a-quorum advisory committees from the Act's open
meesting requirements, rather than merely from the less-
stringent procedural requirements in section 54952.3. On
Aupust 31, 1992, the California Legislature passed and
sent to the Governor a bill amending the explicit less-
than-a-quorum exception as follows: " Legislative body'
as defined in this section does not include a limited
duration ad hoc committee composed solely of members
of the govemning body of a local agency which are less
than a quorum of the governing body but does inciude
any standing committee of a governing body irrespective
of its composition. For purposes of this section, 'standing
committee’ means 4 permanent body created by charter,
ordinance, resolution, or by any similar formal action of
a legislative body or member of a legislative body of a
local agency and which holds regularly scheduled .
meetings." (Assem, Bill. No. 3476 (1991-92 Reg. Sess.)
§ 3, italics added.) The Governor vetoed this bill,

- reasoning that its economic impact would be too great in

view of the state's fiscal outlook, In his vete message the
Governor stated: "This [**226] bill would make a
number of changes in the Ralph M. Brown [***]56]

Act relating to open meetings. It would expand the
number of local agencies subject to the law, and expand
notice, recordation, and recordkeeping requirements. . .
[P] I cannot approve mandating expensive new
requirements while we are unable to afford the ones on
the books today." (Governor's veto message to Assem., -

~ on Assem. Bill No. 3476 (Sept. 20, 1992) Recess J. No.

24 (1951-1592 Reg. Sess.) p. 10271, italics added.) n11

111 On Octcber 10, 1993, the Governor signed
into law Senate Bill No. 1140 (Stats, 1993, ch.

" 1138), which changes, as of April 1, 1994, the
Brown Act's definition of "legislative body."
Among other things, the new law amends section
54952 and repeals sections 54552.2, 54952.3, and
54952.5.

The newly amended section 54952 codifies
" an exception for less-than-a-quorum advisory
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committees in these words: "[A]dvisory
committees, composed solely of the members of
the legislative body which are less than a quorum
of the leglslatlve body are not legislative bodies,
except that standing committees of & legislative

body,. m'espectwe of their composition, which .. .

have a continuing subject matter jurisdiction, or a
meeting schedule fixed by charter, ordinance,
resolution, or formal action of a legislative body
are legislative bodies fof purposes of this
chapter," (§ 54952, sibd. (b),'as amended by
Sen. Bill No. 1140 (1993-1994 Reg, Sess.); 1993
Stats.,ch. 1138, eff. Apr. 1, 1994,

This case does not present the issue whether
the Operations Committes would be a "legislative
body" under the new law.. Accordingly, we
express no opinion on.the issue. ;.

“The Legislature's adoption of subsequent, amending
legislation that is ultimaiely vetoed may be considered as
evidence of the Legislature's understanding of the
unamehded, existing statute. (Sée Eu v. Chacon (1976)
16 [*833] Cal.3d 465,470{128 Cal.Rptr. 1, 546 P.2d
289]; see also frvine v.'California Emp. Conm, (1946) 27
Cal.2d 570, 578 [165 P.2d 908])) The 1992 legrslatmn
_ reflects the’ chrslatures undéfstariding that the currenit
version of theé explicit less- than-a-quorum exceptron in
section’54952.3 ‘excliides ddvisory cominittees, whether
ad hoc or standmg, composed solely ¢ 'of legs than a
quorum of the miembers of the govemmg body from the -
open meeting fequirements of the Act '

The 1992 legislation "would [have] exclude[d] a
limited duration ad ho¢ committee from the definition of
legislative body but would [have] include[d] any
standing commitiee, as deﬂned,_ of a governing body
irrespective of its compositien." (See Legis. Counsel's
Dig., Assem. Bill No, 3476 {1991-1992 Reg. Sess.).)
Because the 1992 leglslanon retained the “in ﬂns section"”
language.(§. 54952.3) and made no. amendment to the
general language in section 54952, the legislation would
only make sénse if the Legislature gave the words "in
this section" the same meaning that the Board attributes
to them in the current statute. If the Legisiature had

intended "in this section" {0 be interpreted as narrowly as

Freedom suggests, the 1992 legislation would have had
this bizarre result: Limited-duration, ad boc, advisory
committees would have been subject to the full set of
procedural requuements applicable to goveérning bodies,
including the régquirement of holding "regular meetings,"
but standing advisory committees would have recewed
the benefit of the relaxéd pro¢edural requirements -
described in section 54952.3. This clearly could not have
been the intended effect of the 1992 bill.

In view of these considerations, we find [HNG6] it
more consistent with the legislative intent Yo construe the
less-than-a -quorum exccptmn contained in'section-
54952.3 as'an exception to the definition of "legislative
body," and thuis one of several exceptions to the Brown
Act's open meetmg requirements, n12 rather than merely
as an €xoeption'to the speciel procedurel requxrements of
sectiofi 54952.3. This mterpretatlon is consistent with the
Act's [*834] purpose ¢ of ensuring that the "actions’ {of
public agencies] be ‘taken openly arid that thieir
deliberations be conducted opeu.ly " (§ 54950.) By
definition, [*¥227] the exceptlou applies [**"'157]
only to ar advisory committee that corisists solely of
members of the leglslatwe body that created it but not
enough meiribers to constitite a quarum or thus, to act
as the legislative body. Accordmgly, before dny action
can be taken on such a committe's recormendations’the
entire leglslatwe body, whrch includes’ the members of
the advisory committee; must coniduct further, public
deliberations, (§ 54952.) In this way. thé Act reasoniably
accommodates the practical needs of governmental
orgamzatmns while still protecting the’ publrc srightto
know. ‘

nl2 Compare section’ 54956.9 (legislative body
may hold-closed sessions to confer with' legal”
courisel’ Tegarding pendmg Imgatwn), ‘section’’
54957 (legislative body mayhold closed sessions -
to confer with Attormeéy General, distiict’ attorney,
sheriff, chief of police, or their respective

deputies, on matters posing a threat to the ..,
security of pubhc buﬂdmgs), sectxon 54957 6
(legislative body may hold closed sessions to
discuss matters related to employee compensation -
and collective bargaining). ,

II.-DISPOSITION

Since the Operations Commitiee is composed solely
of members of the govemmg body of a local agency )
numbering less thar' a quorum ‘of thé governing body, the
committeé's meeting oni June 18, 1991, was niot subject to
the opet ieéting requiremiénts of the Brown Act.

Accordingly, the Judgment of the Court of Appeal is
reversed.’

. Lucas, C. J Arabran,] Baxter,J and George, I,
concurred

DISSENTBY: MOSK, J .,ICENNARD, J.

DISSENT:

326




Page 10

6 Cal. 4th 821, *; 863 P.24 218, **;
25 Cal. Rptr. 2d 148, ***; 1993 Cal. LEXIS 6370

Concurring and Dissenting,.--Although I have no
quarrel with the result reached by the majority, I find that
virtually all their reasoning has been rendered moot by
the enactment of the 1993 legislation quoted in footnote
11 of the majority opinion. {Stats, 1993, ch, 1138.)

That legislation answers the question we took this
case to resolve, i.e., whether adviscry committees
composed solely of members of a legislative body are
themselves "legislative bodies” for purposes of the Ralph
M. Brown Act. (Gov. Code, § 54950 et seq.) The 1993
legisiation plainly declares they are not, unless they
qualify as "standing committees” therein defined.

In light of this development the majority opinion has
become an anachronism; indeed, the 1993 legislation
repeals the very statute discussed by the majority at
length. (Gov. Code, § 54952.3.) Because it is not our
responsibility to offer advisory opinions on repealed
statutes, [ would disruss review in this case as
improvidently granted. [*835] '

I dissent.

California’s Open Meeting Law nl requires
legislative bodies to give notice of the time and place of
their meetings and to make such meetings open and
accessible to the public. The stated purpose of this law is
to assure that Californians can be fully informed about
the legislative decisionmaking process of elected and
eppointed officials. Under the majerity opinion,
Lowever, a legislative body is entirely free to conduct the
public's business in private session, shielding its
" decisionmaking process from scrutiny by the press or
public, simply by dividing itself into various "standing
committees” whose membership does not comprise a
quorum of the full legislative body. n2 The majority
reaches this result by interpreting the Brown Act to
exempt such committees from compliance with gny of
the Act's requirements, The majority's interpretation
contorts the statutory language and contravenes the goal
of this state's Open Meeting Law, '

nl This law, which is codified in Government
Code section 54950 et seq., is also known a5 the
Ralph M. Brown Act, and will hereafter be -
referred to alternatively as the "Brown Act" or the
“Act."

n2 Of course, in the case of a "committes” whose
mermbers make up a quorum or more-than-a-quorum of
the membership of the full governing body, the
committee would not be & "committee" at all; it would be
the governing body.

I

This case arose out of the June 18, 1991, meeting of
the "Operations Committee" of the Beard of Directors of
the Qrange County Employees Retirement System. The
Board administers $1.5 billion, consisting of moneys
derived from the county's general fund as well as those
contributed by employees. The "Operations Committee"
is one of five standing committees that report to the full
Board. The membership of the [**228] Operations
Committee [***158] (and of each of the other standing
commutices) consists of four of the nine Board members-
-one person less than a quorum of the Board.

The purpose of the June 18, 1991, meeting was to
reevaluate the Board's travel policy--a policy that had
engendered substantial controversy after it was reported
that some Board members had used public funds to tour
Europe, assertedly in connection with Board
investments. A reporter for the Orange County Register,
2 daily newspaper, tried to attend the meeting but was
refused entry.

The next day, the newspaper's parent company,
Freedom Newspapers, Inc., petitioned the superior court
for a writ of mandate, seeking access to future meetings

* of the Operations Committee. The superior court denied

the [*836] petition. The Court of Appeal reversed,
however, concluding that the Operations Committee was
a "legislative body of a local agency” whose meetings
were consequently required by the Brown Act to be
"open and public.”" {Gov. Code, § 54953.) n3

n3 Further undesignated statutory references are
to the Government Code.

This court granted the Board's petition for review
and now reverses the judgment of the Court of Appeal.

As [ shall explain, the Court of Appeal reached the
correct result.

I

In the preamble to the Brown Act, the Legislature
expressed the intent underlying the Act: "[T]he
Legislature finds and declares that the public
commissions, boards and councils and the other public
agencies in this State exist to aid in the conduct of the
people's business. It is the intent of the law that their
actions be taken openly and that their deliberations be
conducted openly. [P] The people of this State do not
yield their soversignty to the agencies which serve them,
The people, in delegating authority, do not give their
public servants the right to decide whit is good for the
people to know and what is not good for them to know.
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The people insist on remaining informed so that they
may retain control over the instruments they have
created," (§ 54950.) .

Consistent thh th:s stated leglsletwe intent, the Act

requu‘es that all meetmge of leglslatxve bodies of local
agencies "be oped and public” and that all persons "be
perm:tted to attend" such. meetmgs (8. 54953 ) The Act
does, however, pemut leglslatlve bod1es to discuss in
"closed session" Gertain sensitive toplcs such as pending
litigation and personne| matters. né

n4 The Act permits closed session meetings when
an agency dxseusses a hcense application by -
someone with a enmmal reeorcl (§. 54956.7), or

_ meets wnh its negotlator regarclmg the price and
terms aceepte’ole to the agency in a real property
transaction (§ 5495_6 8), or discusses pending
litigation with'legal counsel (§ 54956.9), or
participates in a joint agency meeting about
insurance pooling, tort liability losses, or workers'

compensation liability (§ 54956.95), or discusses

employee wages and benefits. with its labor -
negotiator (§ 54957.6); or participates in
msetings regarding multijurisdictional drug law
enforcement (& 54957 8).

The Act also requires "legislative bodies" to conduct
"regular” meetmgs (§. 34954) and abide by certain rules,
pertaining to adjournment 6r contumence of such
meetings (§ 54955, 54955.1). Additional requirements
are posting the agenda of each reguiar meeting, acting

“only on.items lsted on the posted agenda (§ - 54954.2),
and giving written notice one week before [*837] each
regular meeting to anyone requesting such notice (§

- 54954.1). The.Act, does allow for special meetings, but
only if they are preceded by a 24-hour written notice. (§
54956 )

The Act defines’ “leglsletwe bodies" broadly The
term includes "the governing board, commissicn,
directors or body of a local agency, or any board or
commission thereof" as well ag "any board, commission,
committee, or other hody on whith. ofﬁeers of a Jocal
agency serve in their ofﬁmal eapactty a3 members and
which is supported in whole or in part by furids provxded
by such agency ... (§ 54952 ) "Thé terin also applies to,
"any board, comrmsslon, commlttee or sumlar
multnnember [**229] body whmh exercises any
[""‘"'159] authonty ofa leglslatlve body'of & loeal
ageney“ (§ 54952 2), asg wel.l ag to "planmng
commlssxons, hbrary boards reereauon commissions,
and other pennenent boards or eommmsxons of a local
egeney" (§ 54952.5)."

The "Operations Committee” of the Board of  :
Directors of the Orange,C_ounty Employees Retirement.;:.
System, as a "committee ... . on.which officers of a local:-.
agency serve in. theu- ofﬁe:al capaolty as members end, .-
which is supported in whole or in part by funds prov1ded )
by such ageney, qualifies as a "legislative body" within
the mezning of'section 54952 this making it sub_;eet to
the Brown'Act's "open meeting" requirements. The 1ssue'
in this'case is whether'the Operations Cormmttee is "
exempted by anothier, more specific, provmon of the

Act, section 54952 3, from holdmg meetmgs dpen to the
public, * -~

Section 54952 3 provndes for less strmgent notice
requirements for’ meetmgs of "any adv1sory comrmssmn,
advisory committee’ or eclvnsory body ofalocal agency,
created by chartér, ordmance, fesolution; or by any
similar formal action'of a leglslatlve body or member of
a legislativé body of'a loeel ageney ' Under this seehon,
an advxsory eomn:ussmn, ‘committee of body is a
requirements of the Act. Such & legislative bedy can,
however, elect between giving 24-hour written nooee of
its meetings or providing by rule orbylaw for its -
meetings‘to-be held-at a reguilar:time;[n]o- other notice
of regtdar»meetmgs is requlred "‘(§ 54952 3 )

'[l]eglslatwe hody’ as deﬁned m thls sectlon does not
include & committee eomposed solely of members of the ..
governing body of 2 local agency. v_vmch are !ess than a.
quorum of such. governmg body " (Itahes added yItison
this italicized phmse that 1he mzuonty rests its conclusmn
that adv:sory conumttees made up ouly of members of
the fiill governing body but “less than a quomm“ of that
body [*838] arc exempt. from any of the requirements

of the Brown Act. Thus under the ma_lorxty 5,
111t.erpretm:u;m1 the Operatlons Com:mttee was free to
conduct its busmese in private. .

T

I-disagree with the ma_;onty's mterpretetlon of
section 54952.3's "less- than:a-qiorum" pravision. In my
view, this provision by its express terms excludes those
advisory committees composed solely of members of the
full goverming body of the local agency only from the
"relaxed” nohce requu‘ements of section, 54952 3,
thereby makmg ‘such advnsory bodxes subject to the more
rigid requu‘ements that govern 1eglslatwe bodJes
generally.

My mterpretauon of the "less-than-a-quorum"
provision.is compelled by the plain langiiege of section
54952.3; which must be the starting point for this
statutory interpretation. ( Adoption of Kelsey S.(1992) 1
Cal.4th 816, 826 [4 Cal.Rptr.2d 615, 823 P.2d 1216].)
After specifying that advisory commissionsor " "
committees are "legislative bodies” for purposes of the
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Brown Act, section 54952.3 next describes the less
stringent procedural requirements for the meetings of
such advisory bodies. It then states that ! ‘[IJegislative
body' as defined in this section does not include a
committee composed solely of members of the governing
body of the local agency which are less than of quorum
of such governing body." By the limiting language, "as
defined in this section,” the provision carves out an
exception from section 54952.3's definition of
"legislative body" (and thus from the section's less
stringent notice requirements) for an advisory committee
composed solely of members of the governing body of
the local agency who comprise less than a quorum of the
local agency's full membership,

Therefore, in this case the Operations Committee of
the Board of Directors of the Orange County Employees
Retirement System, as an advisory committee composed
solely of members of the full governing body of the local
agency (the Board), is not a "legislative body" for
purposes of the relaxed notice requirements of section
54952.3. Rather, as I explained earlier, the Operations
Committee meets section 54952's definition of
"legislative body" as being a "committee . . . on which
officers [**230] of a local agency serve in their
[***160] official capacity as members and which is
supported in whole or in part by funds provided by such
agency . ..." As such, the Operations Committee is
subject to the full force of the Brown Act. Most
important, the committée must conduct its business in
public.

To require an advisory cornmittee that, as here, is
comprised of individuals who are members of the
goveming body to which the committee reports to
- conduct public meetings would further the Legislature's
stated intent that [*839] "the people's business” bs
conducted openly, and that both the "actions" and the
"deliberations" of government be open to the press and
public. Even though the Qperations Committee cannot
itself bind the full Board by "actions" such as adopting a
proposal or enacting a rule (which would require a
majority vote of the full Board), it can and does

"deliberate.” "Deliberation" is defined as "the process , . .

of thoughtful and lengthy consideration” or as "formal
discussion and debate on all sides of an issue."
{American Heritage Dict, of the English Language
(1980) p. 349.) Indeed, to best assure that government
decisions follow thoughtful and lengthy consideration or
debate of all sides of ah issue, the Brown Act invites the
public to witness that whole process.

A standing committee's reconsideration of a
significant policy that affects the public's trust and
confiderce in its gpovernment officials--such as the
Board's travel policy here--necessarily involves
deliberation. Yet, under the majority's interpretation of

gection 54952.3, this deliberation can take place in

‘private session outside the scrutiny of the public. And

when, as in this case, the makeup of the standing
committee recomymending a policy change is just one
miember short of a quorum of the full governing body,
and only one additional vote is needed to make the
recommended change, there may be little further debate
or deliberation on the issue by the full Board. In that
event, the public is deprived of its right to witness the
deliberative processes of government. Indeed, under the
majority's reading of section 549523, any local agency
wishing to keep its deliberative processes from the public
can effectively do so by referring controversial issues to
standing committees comprised of one member less than
& quoruumn.

The majority's interpretation of section 54952.3 rests
first on its conclusion that construing section 54952.3 to
exempt from the less stringent procedural requirements
specified by that section al less-than-a-quorum advisory
committees composed solely of members of the
governing body would "result in absurdity" by making
even temporary, ad hoc advisory committees subject to
the Brown Act's "generally applicable procedural .
requirements,” including that set.out in section 54954 of
holding "regular” meetings. (Maj. opn., ante, at p. 827.)
But to require 8 temporary, ad hoc advisory committee to
conduct its meetings at a regular time seems far less
absurd than to permit, as the majority does here, a local
agency to use standing committees to shield discussion
and deliberation on controversial issues from public
scrutiny, n3

n5 Fortunately, the majority's opinion, though
misguided, will be short-lived. New legislation
(Stats, 1993, ch. 1138), which changes the Brown
Act's definition of "legislative body" effective
April 1, 1994, draws a distinction between "ad
hoc" and “standing” advisory committees, and
specifies that the latter, fo the extent they "have a
continuing subject matter jurisdiction," are
covered by the Brown Act's "open meeting"
requirements. (§ 54942, subd, (b), as amended
by Sen. Bill No. 1140 (1993-1994 Reg. Sess.),
Stats. 1993, ch. 1138, § 3, eff. Apr. 1, 1994.)

The majority relies also on opinions by the Attorney
General {which the majority admits do not bind this
court) and on a series of failed legislative [*840] efforts
to amend the Brown Act. But we need not turn to
unpassed or vetoed legislation to discern the Legislature's
intent. The Legislature has made its intent piain in the
preamble to the Brown Act, which expressly states that
to ensure that Californians can remain informed and
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6 Cal. 4th 821, *, 863 P.2d 218, **;
25 Cal, Rptr: 2d 148, ***; 1993 Cal, LEXIS 6370

“retain control” over their own.government, legislative 462, 1 10.8.Ct 471].) Consistent with our Legislature's

deliberations must be conducted openly. "Vital" to the. - intent, I.would affirm the Court of Appeal's judgment
functioning of any democratic sgciety.is "an [**231] directing that the Boerd allow memibers of the press'and
informed citizenry," [***161] .(John Doe Agencyv. | the public to attend "its regular committee meetings,"

John Doe Corp. (1989) 493 U.S. 146, 152 {107 L.Ed.2d - including those of its Operations Committee.
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PRIOR HISTORY: [**1]

Appeal from the, Un}ted States District Court for. the
District of Nevada. Roger D. Foley, District .Tudge
Presiding.

CASE SUMMARY

PROCEDURAL POSTU'RE Defendant employer
sought review of the. Judgment of the United States

District Court for the District of Nevada, which -

concluded that plaintiff employee could bring & tort
actiofi‘against defendaiits, employer and United States
on thé ground that 2 reunbu:sement agreement
regardmg d:sabxhty msurance ‘befween the fafe
inditsfria! commission énd ‘the’ United~ States Atolmc
Energy Comriission was vmd o

OVERVIEW Defendant Umted Srates contracted.

w1th defendant employer to test nuciear weapons, The
United States Atomic Energy Comumjssion entered an
agreement with defendant - employer- where by
defendant United States would pay for insurance that
defendant employer would. provide under the Nevada
Industrial Insurance Act and the Nevada. Occupanonal
Disease Act. Next, the atomic. energy comimission
promised to reimburse .the Neyada ..Industrial
Commigsion for digability awards .10 defendant
employer's employees. Defendant employer never paid

any premiums for coverage, Plaintiff employee.filed a-
claim in tort against defendant when the United States |

Department of Energy did not take action on his claim.

The district court held that the agreement between the -

cornmissions was void, as the industrial .commission -

lacked authority to enter into it. The court affirmed the
judgment, holding that plaintiff was entitled to bring an
action in tort, as the agreement was void because it did
not gualify as a "pledge of assets," under Nev. Rev,
Stat.. § 616.395(3).. The industrial commissicn did not
have authority to enter into the agreement, as the state
legislature had not expressly conferred such authority.
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OUTCOME: The .. court affirmed the judgment,
holding that the district court had properly determined
that the egreement between the state industrial
commission and the United States Atomic Energy
Commission to provide benefits for defendant
employers _employees was void, as’ the industrial
commission’ did not have’ authonty to maké such an
agreement. Therefore, plaintiff employee was entitled
to bring a tort action against defendant,

CORE TERMS: pledge, premium; Nevada Industrial
Insurance Act, Nevada Occupatmnal Diseases Act,
authority to enter, reiribursémént,  reimburse,
authorize, coverape,. disease, void, insurance fund,.
radiation-related; . radiation, .- cooperative,” pledgee,
confer; industrial insurance,; .workers' compensation,
insurance coverage, provide coverage, contractor,
transfer of property, .failed to satisfy, de novo,
commen-law, conferred claunnnt 6, disabled, ballment

Lex:sNexis(‘I‘M) Headnotes

Weorkers' Campensauon & SSDI > Coverage
[HN1]See Nev. Rey. Stat, § 616.395(1):
Workers' Cointpensation & SSDI > Coverage :
(HIN2]See Nev, Rev. Stat. § 616.395(3).

Securities Law > Blue Shy Laws > Excluded
Transactions

[I-1N3]A "pledge“ is a security interest in a chattel or in
an intangible represented by an - mdlspensable
instrument, the interest being dreated by 4 bailment for
the purpose.of securing the payment of a debt or the
performance of some other duty. The essential
elements of a common-law pledge are: 1) the existence
of a debt or obligation and 2} the transfer of prOperty to
the pledgee, to be held as security and, if necessaty, to
be used to assure performance of the obligation, The
pledgee takes possession of the pledgéd property and
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-has a right to retain the property until the debt is
satisfied,

 Securities Law > Blue Sk); Laws > Excluded
Transactions

[HN4]A pledge requires a transfer of property and
possession by the pledgee. The primary definition of
"pledge"” is a bailment or delivery of goods or property
by way of security for a debt or engagement, or as
security for the performance of an act. Under this
definition, a transfer is required; a promise to
reimburse is insufficient.

Workers' Compensation & SSDI > Administrative
Proceedings

[HNS5]The Nevada Industrial Comrnission's powers are
limited to those powers enumerated in the Nevada
Occupational Diseases Act and the Nevada Industrial’
Insurance Act. It has oniy those powers that the
legislature hes conferred on it expressly or by
implication.

Governments > Courts > Judicial Precedents

[HN6]JAlthough Attorney :Generel opinions are not
binding, they are entitled to great weight..

Governments > Legislation > Interpretation
Workers' Compénsation & SSDI > Coverage

[HN7]Nevada courts construe the Nevada Industrial
Insurance Act and the Nevada Occupational Disease’
Act ‘broadly. and - liberally.- These acts areé to be-
construed to benefit -injured .workers and to protect
employers from‘common-law fort actions. "

Governments > Legzsiatmn > Iuterpretatwn

[HN8]A rule of liberal construction does not permit the
reading into the act of something new and different
than what the legislature saw £it to provide.

COUNSEL: Stewart L. Udall, Esq., Phoenix, Arizon,
Larry C. Johns, Esq., Alan R. Johns, Esq. Johns &
Johns, Las Vegas, Nevada, for Appellee,

I. Paul McGrath, Asst. Atty, General, Jeffrey Axelrad,
Director, Torts Branch, Donald B. Jose, Asst. Director,
Torts Branch, Washington, District of Cojumbia, John
Thomdal, Esg, Thorndzl, Backus & Maupin, Las
Vegas, Nevada, for Appellant

JUDGES:. Dumway, Farris, and Pregerson, Circuit
Judges.

OPINIONBY: FARRIS
OPINION: {*1389] FARRIS, Circuit Judge: -

The questlon certtﬁed for this interlocutory appeal is
whether an agréement between the Atomic Energy

Commission and the Nevada Industrial Commission is
a valid device for providing workers' compensation
coverage for radiation-related i injuries and diseases for
the employees of Reynolds Electrical and Engineering
Compsany, The district court held that the agreement
was not a valid device because it failed to meet the
requirémients of the Nevada Industrial Insurance Act
and the Nevada Occupational Diseases Act. We affirm,

FACTS

The United States, through the Atomic Energy
Commission [**2] and other agencies, has tested
nuclear weapons and nuclear devices at the Nevada
Test Site sifnce thé early 1950's. Reynolds Electrical
and Engineering Company is & contractor at the
Nevada Test Site. From 1961 to 1958, Reynolds
ermployed Prescott as an operating engineer. Prescott
elleges that he was exposed to radiation when he was
regularly” sent ‘into highly contarninated test areas
immiediately dfter nuclear detohations to retrieve tést
instruments. In 1969, he was diagnosed as having
multiple myeloma, a cancer ofi the bone marrow.
Prescott brought tort actions agamst Reynolds and the
United States; allegin tht he tontracted the diseasé a§
a result of exposure to redigtion wh:le employed at the
Nevada Test Site. :

{*1390] Reynolds and the . Atomic_.. Energy
Commlssmn had agreed that Reynolds would provide
insurance coverage for its. employees under the Nevada
Industnal Insurance Act and:the Nevada. Occupatlonal
Diseases Act and would pass the insurance costs on to
tbe Umted States Although employers typtcally
stat¢ infuraiice fund, Reynolds "has not paid any
premiiis to purchase msu.rance for employees who
suffer radiation-relatéd [**3] “barm. Instead, in 1956,
thé” Atomic -Enefgy Commiissiofi and the Nevada
Industrial ‘Commission entered “into’ "an agreemenit
which wa§ intended to provide coverage for radiation-
related’:" diseasés @nd- injuries for ‘employees of
Reynolds ‘and ‘othier: contractors and subcontractors at
the Nevada Test'Site. The dgresment provided that
when b employee filed a cldirn, the Nevada Industrial
Commission  would determine "if the claim was
compensable urider’ Nevada woikers' compensation
laws. If* compensable; the Nevada Industrial
Commission would -make payments to the employse
for- injuries; disabilitiés or death resulting from work-
related radxatton exposure The Atormc Energy
Industrial: Commission for' ' payments made "
employegs, This agreement hai been extended and
‘moedified nife tifnés sifiée 1956, but the substance of
the agreement rémaing unchanged. The Department of

Page 2
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Energy has since assumed the responsibilities of the
Atomic Energy Commission,

In 1979, Prescott filed a claim with the Department of

Energy. When no action was taken on the claim, -

Prescott sued Reynolds and the United States in tort.
Reynolds and the United States moved to dismiss
Prescott's suit, [**4] arguing that the Neveda
Industrial Insurance Act and the Nevada Qccupational
Diseases Act provided his exclusive remedy. The
district court held that the sgreement between the
Atomic Energy Commission and the Nevada Industrial
Commission failed to satisfy the defendants’
obligations to provide coverage under the acts.
Prescoit v. United States, 523 F. Supp. 918 .(D. Nev.
1981). The district court held that the agreement was
void because the Nevada Industrial Commission
lacked authority to enter into the agreement and
because the apreement impermissibly modified. the
terms of defendants' liabilities created by the Nevada
Occupational Diseases Act. The court concluded that
since no workers' compensation insurance had been
purchased, Prescott could sue Reynolds and the United
States in tort. On motion for reconsideration, the
. district court heid that no premijums bad been paid to
purchase coverage for radiation-related diseases.
Prescott v. United States, No. 80-143 {D. Nev. Mar,
28, 1983). The court again concluded that since
Reynolds had not purchased insurance, Prescott could
sue the defendants in tort. Pursuant to 28 U.S.C. §
1292(b), the district court certified for [**5]
interlocutory appeal the question of the validity of the
agreement between the Atomic Energy Commission
and the Nevada Industrial Commission.

ANALYSIS

In determining the liability of Reynolds and the United
States, the district court interpreted Nevada law. We
recently granted rehearing en banc to decide whether &
"clearly wrong" or a de novo standard applies when
reviewing a disirict court's determination of the law of
the state in which it sits. See {n re McLinn, F7V Fiord,
721 F.2d 666 (9th Cir. rehearing en banc granted Dec.
6, 1983). Under either standard, we affirm,

PLEDGE OF ASSETS

The Nevada Industrial Insurance -Act requires that
employers pay to the state insurance fund premiums in
the form of advance deposits. nl It is undisputed that
Reynolds did not contribute to the fund to cover the
payment of benefits to employees [*1391] for work-
related radiation injuries and diseases. Reynolds and
the United States argue instead that the agresment
between the Atomic Energy Commission and the
Nevada Industrial Commission satisfied Reynolds'
obligation under the Nevada Industrial Insurance Act.

Nev. Rev. Stat, § 616.395(3) permits the state
industria] insurance [**6] ~ system to accept as a
substitute for premiums a "bond or pledge of assets."
n2 The district court held that the agreement between
the Atomic Energy Commission and the Nevada
Industrial Commission is not a pledge of assets within
the meaning of Nev. Rev. Stat. § 616.395(3),

nl Nev. Rev. Stat
- provides:[HN1]

Except for a self-insured employer, every
employer within, and those electing to be
governed by, the provisions of this chapter
. . shall pay to the state insurance fund,
premiums in the form of an advance
deposit as fixed by order of the manager
{of the state industrial insurance system).

n2 Nev. Rev. Stat 616.395(3
provides:[HN2]

The system may accept as a substitute for
payment of premiums ejther a bond or
pledge of assets. The amount and
sufficiency of security required, other than
cash, must be determined by the menager
[of the state industrial insurance system]
but must not be of & value less than the
amount of cash required by this section.

§. 616.395(1)

The Nevada Industrial Insurance Act does not define
"pledge of assets." Nevada courts bave not defined the
term. The Sparse legislative history provides no
guidance. We must therefore look to other sources to
deterrnine whether the agreement quelifies as a "pledge
of assets.”

The Restatement defines [HN3Ja -"pledge" as "a
security interest in a chattel or in an intangible
represented by an indispensable instrument, the interest
being created by a bailment for the purpose of securing
the payment of a debt or the performance of some
other duty." RESTATEMENT OF SECURITY § 1|
{1941), The essential elements of a common-law
pledge are; 1) the existence of a debt or obligation and
2) the transfer of property to the pledgee, to be held as
security and, if necessary, to be used to assure
performance of the obligation. See, eg, Madsen v.
Prudential Federal Savings & Loan Ass'n, 558 P.2d
1337, 1339 {Utab 1977). The pledgee takes possession
of the pledged property and has a right to retain the
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property until the debt is satisfied. See Ahiswede v,
Schoneveld, 87 Nev, 449488 P.2d 908, 910 (1971);
Canipbéll v, Peter, 108 Utah 565, 162 P.2d 754, 755
{1945), ' ‘ R
Reynolds and the government [**8]..argue that the
term “pledge" .can signify & promise. However;-we
reject their argument :that the Nevada Legislature
intended that a promxse to reunburse would satisfy the
"pledge of essets” requifément of Nev, Rev. Stat, §
616.395(3). That argument conflicts with the well
established case law which provides that [HN4]a
pledge requires a transfer of property:and possession
by the pledgee. See eg, Lincoln National Bank v
Herber. 604 F.2d 1038, 1040 (7th Cir. 1979) Madsen
,_Prudential Fea'eral Savmg & Loan Ass' n, supra.
Addmonally, the pnrnary definition of. "pledge" is
"bailment or dehvery of goods or property by way of
security for a debt or engagement, or as secunty for the
performarnce of an  sct" BLACK'S' LAW
DICTIONARY 1038 (5th Ed. 1979). " Under this
definition, -a ‘transfer is required; a .promise to
reimburse is insufficient, The defendants have not
presented any evidence to show that this pnmary
defmmon of "pledge" ‘was not the mtended one See

Insurance CAGt 1r.self, refe s o
sufﬁctency of secun!y th, t &n poner must ‘provide.
[**9] “Nev. Rev." ‘Stat " §_616. 395(3) (emphasm
supplied). Thrs reference to “secunty" indicates that
an employer is requu'ed to prov1de sometﬁmg more
thana mere promise,

The government's promise to reunburse is at best a
conditional promise. Article 4.c. of the agreshient’
provides that “all reimbursements to the NIC by the
AEC under thls Arncle shall be subjeot to the
avat]abthty of spproprtatlons therefor " Thus, g
Atomic E ergy Commtss:on expressly prorrused to_

the ‘eXtent that rnoney had baen' appropnated for that‘
purpose. :

Moreover the proeedures outlmed m

pernnts ‘the Atormc Energy Cornrmssron to seek a de
nove deterrmnatlon in & court of igw. Thus. there are
[(**10] * substanttsl bartiers to t.he Atorruc Energy

Comnuss:on s reimbursement of payments made by the
Nevada ' Industrial Commtssron . The, Nevada
Legislature did not intend for this conditional promise
to qualify.as & "pledge of assets." We agre¢ with the
district court's conclusion that the agreement fails to

satisfy the requirements of Nev, Rev, Stat, §16.395(3).

AUTHORITY TO ENTER INTO AGREEMENT

Reynolds ‘and ‘the government attempt to justify the
failure to meet the statutory requirements by asserting
that ‘the Nevadd Industrial Commission possessed
extraordinary authority:to enter into' the agreemént
with' the Atomic Energy' Commission to provide
covetage for'employees: -They argue that becatise®of .
the-difficulties of devising a manageable prémiurn’ dnd
rate ~structure, the-“agreement was & -permiissible
alternative ~to the statutortly mandated method of
provxdmg coverage M

[HNS]The Nevada Industnnl Commssxon 8 powers are

" limited to those powers enumerated in. the Nevada .

Occupatlonsl Dtseases Act snd the Nevada Industnsl

Insuranee Act, See Ana': ews v Nevada Starg Qg c_z' of

asmetolagy, 8@ Nev 207, 46_7 P.2d 96 (1970, 1t has
only those powers that the Nevada Leglsleture has

conferred on it [*¥*1 1] expressly or by unphcatmn Id.
In Andrews the Nevada Supreme Court held. that
without a speelﬁc grant of power by the leglslature the
Nevsdg State Board of Cosmetology could not issue
subpoenss to require the at'tendance of w1tnesses at
hearmgs Here, the Nevads Legxslature has . not
expressly ,,,,,,

Commission the power to enter into a rexrnbursement
agreement and no such power may be implied.

Reynolds cites Nevada Industrial Comunission v.

Reese; 93 Nev, 115,:560 P.2d 1352 (1977), for the
proposition that the Nevada Industrial Cominission bis-
extremely broad. authority* when* administering *the

Nevada »Industrial “Insurance :Act and the Nevada
Occupational Diseases Act: This reliance is misplaced.

In Reese; a plurahty of the Nevada Supreme Court held
that- the - exercise: of quasi-judicial"’powers by an
Appeals Officer:6f the Nevada Industrial Commission
did not violate the separation of powers doctrine. The
plurality opinion addressed the question of sepsratton
of powers; it did not address the questton of express or
u-nplted authorlty -

wh:ch authonzes the Nevsda Indusmal Conumssxon
[**12] to enter into cooperaove agreements with other
pubhe agenotes, “confers such power on the
Comrmssron Tl:us provision is mpplteable The title,
of Ney. Rev, Stat. § 616, 223 is "Cooperahve
agreements 1o provide serv1ees to elaunants and other
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patients.” As the title indicates, Nev. Rev. Stat. §
616.223(2) authorizes the Nevada Industrial
Commission to enter into agreements to provide

services and other assistance to disabled employees. It-
has no bearing on the Commission's authority to enter -

into an agreement to provide insurance coverage for
employees.
- The government argues that the agreement is merely a

“form of reting system" authorized by Nev. Rev. Stat.
- § 616.380(1). Even if we were to seccept the

- government'® questionable characterization of the

agreement, Nev, Rev. Stat. § 616.380(1) does not
exempt employers from the statutory requirement of
paying premiums or pledging assets under Nev. Rev,
Stat, §§ 616.395(1) and (3). Nev. Rev, Stat. §
616.380(1) simply does not authorize the Nevada
Industrial Commission to enter into the apreement.

[*1393] In holding that the Nevada Industrial
Commission had no authority to enter into the
agreement, the district court relied [**13} in part on
Neveda Attorney General Opinjons. In Op. Att'y Gen,
No. 64-119 (1964), the Nevada Industrial Commission
had sought to enter into a cooperative agreement with
the Nevada State Board for Vocational Education to
provide rehabilitation services for disabled workers.
The Nevada Attorney General stated that the
Commission had no authority to enter into the
agreement because no provision of Chapter 616 of the
Nevada Industrial Act delegated to the Commission the
power to enter into agreements with other agencies for
rehabilitation purposes. The Attomey General said, "It
is a general rule that commissions and boards have
only such powers ag are specifically delegated to them
by law or which may be reasonably implied therein."
Id

[I{NG]AJthough Aftorney General opinions_ are notf
binding,’ they are entitled to great Welghtgs See Harris
County Commissioners Court v. Moore, 420 11.S. 77,
87n10.43 L Ed. 2d 32, 95 8. Ct. 870 (1975); Moore
v. Panish, 32 Cal, 3d 535, 544, 186 Cal. Rptr. 475,
480, 652 P.2d 32, 37 (1982) The present case is
similar to the situation in Op. Att'y Gen, No. 64-119,
Although the Nevada Industrial Insurance Act and the
Nevada Occupational Diseases [**14] Act confer
broad power on the Nevada Industrial Commissior,
they do not authorize the Commission to enter into a
reimbursement agreement -as a substitute for the
payment of premiums or the pledge of assets. The
defendants have cited no authority which confers such
power upon the Commission. Because it lacked
authority, the Nevada Industrial Commission's
agreement with the Atomic Energy Commission is
void. See Washington v. Penwell, 700 F.2d 570, 573
{9th Cir, 1983).
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Reynolds and the government rely heavﬂy on Op. Att'y

. Gen. No. 64-165 (1964). There, the Attorney General
. said that although no premiums to the staté insurance
" fund had been paid. for .three years, the Nevada

.Industnal Commission could not refuse insurance
| coverage to members of the Eldorado Valley. Advisory

"Gmup The Nevada Legislature had required that the
_ members be covered, determined how premiums

would be paid, initially authorized appropriations for

"the peyment of premiums, but later failed to
. appropriate funds for the continued payment of

premiums. Faced with this unique situation, the
Attomey General concluded that there was a
"legislative mandate" for Board members to have
continuous coverage notwithstanding [**15] the three
year lapse in the payment of premiums. In the present
case, no such legislative mandate may be inferred, The
Nevada Legislature never authorized this type of
agreement to serve as a permissible method of
providing insurance coverage under the Nevada
Industrial Insurance Act or Nevadz Occupational
Diseases Act.

The defendants' final argument is that the policies
underlying the Nevada Industrial Insurance Act and the
Nevada Occupational Diseases Act require us to find
that the agreement is a permissible method of
providing insurance coverage to employees. We
recognize that [HN7]Nevada courts construe these acts
broadly and liberally. See Arntonini v. Hanng
Indusiries, 94 Ney, 12, 573 P.2d 1184, 1186 (1978);
Nevada industrial Commission v, Bibb, 78 Nev. 377,
374 P.2d 531 (1962). These acts are to be construed tc
benefit injured workers, Nevada _ Industrial
Commission y. Peck, 69 Nev. 1, 239 P.2d 244, 248
{1952), and to protect employers from common-law
tort actions. Antonini v. Hanna Industries. Even under
& broad and liberal reading, neither the Nevada
Industrial Insurance Act nor the Nevada Qccupational
Diseases Act authorizes the WNevada Industrial
Commission [**16] to enter into the agreement with
the Atomic Energy Commission:[HN8]

[A] rule of liberal construction . . . does not permit ths
reading into the act of something new and different
than what the Legislature saw fit to provide. We feel
that the powers given the Industrial [*1394] Insurance
Board as set forth in the statutes are exclusive.

Op. Att'y Gen. No. 64-119(1964).

Prescott argues, and the district court held, that the
agreement was void pursuant to Nev. Rev. Stat §
617.190 as a device waiving the terms of liability of
the Atomic Energy Comumission and its contractors
under the Nevada Occupational Diseases Act. Since
we conclude that the agreement failed to satisfy the
“pledge of assets” requirement and that the agreement
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is void because the Nevada Industrial Commission
lacked the authority to enter into the agreement, we
need not reach this issue, . -

In holdmg that the agreem_ent fails to meet the

. requircments of the Nevada Industrial Insurance Act
. and the Nevada Occupanonal' Diseases Act, we express

_ Do opinion on the other i 1ssues addressed by tlie dlstnct
court, [**17] .
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OFFIGE: OFFICE OF THE ATTORNEY GENERAL

OF THE STATE OF CALIFORNIA

No. 88-308
1988 °Cal. AG TEXIS'37: 71 Op. Atty Gen. Cal. 332*

DECEMBER 7, 1988 .
CORE TERMS ordinance, lease- purchase school

d1stnct, ﬁnanced grading, construction of school

facilities, lease, site, constructed, drainage, financing,
school facilities, exempt, governing board, regulating,
ensite, local, agencies, finance, local school, local
regulation,  involvement, school construction,
indebtedness, school site, reconstruction, acquisition,
regulation, consented, offsite, zoning

REQUESTBY: [*1) .

JOHN K. VAN DE KAMP, Aftorney General
(RONALD M. WEISKOFF, Deputy Attorney General}
OPINION: THE HONORABLE MARIAN
BERGESON, 'MEMBER OF THE CALIFORNIA

SENATE, has requested an opinion ‘on the following,

questions:

1. Are school facilities financed pursuant to the Leroy
F..Greene State School Building Lease-Purchase Law
of 1976 (Ed. Code, §.17700 et seq.) exempt from

compliance with segtion 53097 of the Govemmen
Code?

2. If school facilities financed pursuant to the Leroy F.
Greene State Schoo] Building Lease-Purchase-Law of
1976 are not exempt from compliance with.secticn

53097-of -the -Government. Code,-is*the cost of-that- -
compliance to be included in calculating the total cost-

of a, project. for the purpase of apportioning funds to
finance it under the Law? .-

CONCLUSIONS:
1. School faclhnes ﬁnanced u.nder the Leroy F.

the revxew and approval of gradmg plaris
to the dqsngn {*2] and constructmn of o
and’ unprovéments
are’ constructed |
specxﬁc reqmrements and condmons of clty or county
ordinances relatmg to the design and construchon of
offsite unprovements

; The cost of comphance -with the ordinances
mentmned in section 53097 of the Gavernment Coda is
properly included in determining the total cost of a
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project when calculating the apportmnment of funds to
finaice it under the Leroy F. Greene State Schoel.
Bu1ldmg Lease-Purchase Law of 1976.

ANALYSIS

As n general rule neither the state nor its agencies is
subject to local building or zoning regulatlons unless
the" Leg1slature has congented to such regulahon Thxs )
Opuuon answers whether the constructlon of school
facilities under the Leroy E. Greene State School
Bu:ldmg Lease-Purchase Law of 1976 15 subject to,
certain local ordinsinces that ovemment Coge section

3022 says governing bodrds of school dlstncts ‘must
comply with.

Examining -the essentials of the Lease-Purchase Law
and the- Government Code section, we ‘will conclude
that the construction under the Law 15 subject to those
ordinances. But first, by {*3] way of background, we
explain the setting of the Law and the section and how
their juxteposition gives rise to the instant request.

A The Lease-Purchase Law. "The usual method of
fundmg new schoo] construction in Callforma has been
for” school districts to obtam voter npproval for the
1ssuam:e of general obhgatlon bonds (See Ed. Code,

88 1510 , 15124, )" 162 Ops.Cal. At_t_y Gen. 209, 210,)
The Lcroy F. Green State. School Buxldmg Lease-

'Purcha.sc Law "6f 1976 (Stats 1976, ¢h. 1010, § 2, p.

2850; Ed. Code, tit. 1, div. 1, Pt 10, ch. 22, § 17700 et

" seq.) provides an alterhative Way in which local school

districts are able to obtain needed school facilities. nl-
Basically its méchanism ‘sees:the "construction" of
such facilities with state money, their ownership by the
state, and their lease to local school districts. n2

nl Except as context may otherwise
indicate, unidentified section referénces in
this-opinion will refer to those sections of
the - Education Code that comprise the
Leroy F.: Greene State. School Building
Lease-Purchase Laws of 1976,

n2 In this Opuuon, ag in the Leroy F.
Grcene State School Buﬂdmg Lease-
Purchase Law, the tefm "consu-ucnun“ also
mcludes the reconstrucnon, remodeling,
and replacement of fac:htms (§ 17702.1;
cf., Ed. Ccde,§3214 ) '

(*4]
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One of the reasons why such leesing arrangements

have proven "an effective alternate to peneral
obligation bonds" (48 Ops.Cal. Atty.Gen. 110, 113 fu.
3 quoting Report, Assem. Int. Comm. on Municipal

and County Government, 1 Assem. Jour, (1963)), is °

that without their method of financing, many. projects
would never be realized because of the constitutional
proscription against school districts incurring an excess
annual indebtedness over revenue without an
appropriate vote of their electors. (Cal. Const, art.
XVI, § 18 n3; see 56 Ops.Cal.Atty.Gen. 571, 575-577
(1973), 48 Ops Cal.Atty.Gen. 110, supre.) There are
also statutory limitations on the amount of immediate
bonded mdebtedness .a school dustnct can jncur, (See
eg., Ed. Code, §§ 15]02-15109) However, with a

bona fide Iease purchasc" arrangement that “is entered.
into’ in good faith and creates no immediate
mdebtedness for the’ aggregatc mstallments . but,

confines Ilabxllty to each installment as it falls due and'
cach year's payment is for the consideration actually
furnished 'in -that year, no violence is done to the

. [Citations.]" (Ci g of Lo
Cal.2d [*5] '+

consntutlonal "provision.

[option to purcbase at the end of the lease] accord,
Dean .v.. Kuchel (1950) 35 Cal2d 444 447-443

[vesting of title at the end of the lease].) This is
because the obligation incurred by the district is not
classuﬁed as a. llablhty "exceeding in any year the
income and revdﬂhe prowded for such, year.". {See
Dean v. ﬁuchel, supra; City of Los Angeles v. Offner
suprai 56, 0ps.Cal Atty. Gen. 572, 575-577, supfa; 48,
Ops Cal Aﬂ:y Gen 110,7110- 1}3 SUpra) Accordingly,
upheld the propnety “of such Icase-purchﬂsc
arrangemcnts (See authontxcs collected at 56
Ops. Cal Atty Gcn 572, 577 supra)

n3 Section 18 of=article XVI of the
California Constitution currently. pI‘DV]dCS

"No county, cxty. town, townsl:up, board of
education, or school district, shall.incur
any indebtedness or liability in any manner
or for any purpose exceeding in any-year
the income and revenues provided for such
year, without thé assent of two-thirds of
the qualified electors. thereof . . .; except
that with respect to any such public entity
which is authorized to incur indebtedness
for pubhc school pu:poses. any proposmon
for the’ mcurrence of indebtedness in the
form of general obhgatmn bonds_for, ‘the
purpose of repairing, reconstructmg or
replacing  public school  buildings
determined , . . to be structurally unsafe for
school use, shall be adopted upon the
approval of a majority of the qualified

electors of the public entity voting on the
proposition at such election. . . ."

The purpose for the provision was to
prevent the "snowballing” of accumulated
debt ocarried into succeeding years.
{McBean y. City of Fresno (1856) 112 Cal, .
. 159, 164; 48 OpsCalAttyGen 110, 110, ,
supra.)

[*6] .

In the specifics of Leroy E. Greene State School
Building “Lease-Purchase Law financing, ""[eJach
school district which desires to'lease-a [facility from
the state] for a grade level misintained by it, . .
submit[s] through its governing board an application
therefor [to the State Allocation Board)." (§ 11717; cf,
§ 11720.) On receiving an applicaticn to enter in to
such & leasing arrangement, the State Allocation Board
is authorized to undertake, construction of the facility
for the apphcant district (§§ ,17702(d), 17705(d), .
17710, 17712) with funds ﬁ'om the State School
Building Lease-Purchase Fund (§ 17708; cf § 17711).
"The Board may construct any project, and may
acquire all property' necessary therefor, on such-terms
and conditions as‘it may-deem advisable” (§ 17710)
and it "hag full charge of the acquisition, construction,
completion, and. control’ of all-projects ‘authorized by
them." (§ 17712.)

Upon completion of a project, the Board I¢agesiit-to the
district for a period of up to forty years(§§- 17705(e),’
17730.2).+'During 'the term of the lease; title to all
property acquired,” constructed, “or improved by -the
board ‘remains with: the state (§§ 17713, 17730) after
which it "reverts" [*7] to the particular schiool district
for which the project was undertaken (§%17730.2).
(See generally, 68 Ops.Cal. Atty.Gen. 328 (1985).)

B. Govemmant Code Section 53097, As, ‘mentioned at
the very outset, it ig accepted as a general matter_that
ncxther the state nor 1ts agencxes is suchct to local

buildin: or zoning regulatmns unless the. Legxslature
congent

ts,fo such regulation.. (Cf. "Hall v, City of Taft
(1956) 47 Cal,2d i ZZ, 183, Clg of Orange v. Valent
11974) 31 Cal,App 3d 240, 244, Toyn of Atherton V.

Ons Cal Att\.'Gen 114, 118, 119 “(1985Y;
" t'tyGen 210 211 212 (1973))Inaspeclally

(§§ 53090 53097) of chapter 1 of‘ part 1 to mle 5 in
division 3; Stats. 1959, ch. 2110, P 4907, '§ 1
[bereinafter, "article 5'] - the Legislah.\re hasg
consented to 2 limited form of such regulation. (City of

Orange v, Valenti, supra; 37 Cal. App.3d at 245.) It bas
provided that local agencies of the state for the' local
performance of governmental or proprietary functions

Papge 2
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within [imited boundaries, "shall comply with all
. applicable building [*8] ordinances and zoming
ordinances of the county or city in which the territory
of the local agency is situated." (Gov. Code, § 53091;
of id., § 53090, subd. (a).)

School districts are such local agencies; they are
agencies of the state for the local operation of the State

school system. (City of Santa Clara v, Santa Clara
Unified Sch. Dist. {1971) 22 Cal.App.3d 153, 158 &

158 fn. 3; Town of Atherton v. Superior Court, supra,
159 Cal.App.2d at 421; Hall v. City of Taft, supra, 47
Cal.2d at 181.) But the Legislature has fraditionally
treated them differently from other local agencies with
respect to certain aspects of the operation of article 5,
in part "because it was well aware that school
construction was [already] subject to almost complete
contro] by the state" (City of Santa Clara v. Santa
Clara Unified Sch. Dist., supra.) Thus for example,
while all local agencies are required to comply with
city or county zoning ordinances (Gov. Code, § 53091,
supra), under section 53094, the governing board of a
school district could previously, by two-thirds vote,
exempt itself from the purview of all such ordinances
and render them inapplicable [*9] to a proposed use of
property by the district, unless the use was for
nonclassroom facilities. (Gav. Code, § 53094; cf;, City
of Santa Clara v, Santa Clara Unified Sch. Dist.. supra
at 158; see also id., § 53091 [school district need not
comply with local building ordinances when acting
under the State Contract Act, nor with local zoning
ordinances unless they make provision for the location
of public schools and unless the city or county
planning commission has adopted a master plan].)

In 1984 however, the Legislature amended section
53094 and added & section 53097 to article 5, to
specifically require that school districts comply with
city or county ordinances regulating drainage, road
improvement, and the approval of grading plans
relating to the design and construction of onsite
facilities. (Stats. 1984, ch. 657, §§ 1, 2, p, 2420.) With
that amendment and addition, the Legislature removed
a school district's cption to exempt itself from the
types of ordinances specified in newly enacted section
53097. That section, the subject of this opinion,
provides as follows:

. the governing board of a school district shall
comply with any city or county ordinance [*10] (1)
regulating drainage improvements and conditions, (2)
regulating road improvements and conditions, or {3)

- requiring the review and appréval of grading plans as
such ordinance provisions relate to the design and
construction of onsite facilities and improvements."
(Gov. Code, § 53097))

The section &lso provides that school districts "shall
give consideration to the specific requirements and
conditions of city or county ordinances relating to the
design and construction of offsite improvements."
(Ibid.) n4 The use of the word "shall” indicates that a
mandatory obligation is unpused upon 2 district, (Gov.

Code, § 14.)

4 Section 53097 provides in full as
follows:

"Notwitbstanding any other provisions of
this article [e.g., § 53094], the governing
board of a school district shall comply with
any city or county ordinance (1) regulating
drainage improvements and conditions, (2)
regulating  road improvements and
conditions, or (3) requiring the review and
approval of grading plans as such
ordinance provisions relate to the design
and construction of onsite facilities and
improvements, and shall give
consideration to the specific requirements
and conditions of city or county ordinances
relating to the design and construction of
offsite improvements. If a school district
elects not to comply with the requirements
of city or country ordinances relating to the
design and construction of offsite
improvements, the city or county shall not
be liable for any injuries or for any damage
to property caused by the failure of the
school district to comply with those
ordinances.

"This section shall remain in effect only
until January 1, 1991, and as of such date
is repealed, unless a later enacted statute,
which is chaptered before January 1, 1991,
deletes or extends such date.”

[*11}

The scope of "projects” involving schoo] facilities
financed under the Leroy F. Greene State School
Building Lease-Purchase Law of 1976 is likely to
involve the types of local ordinances with which the
Legislature has specified in section 53097. The term
"project” is defined in the Lease-Purchase Law to
mean:

. the facility being constructed or acquired by the
state for rental to the applicant school district and may
include the reconstruction or modemization of existing
buildings, construction of new buildings, the grading
and development of sites, acquisition of sites therefor
and any easements or rights-of-way pertinent thereto or
necessary for its full use including the development of
streets and utilities.” (§ 17702, subd (d).)
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However, because of the particular state involvement
when schoo! facilities are constructed under the Lease-
Purchase Lew, question arises whether section 53097
applies to the construction of such facilities. . We. are
specrﬁcally asked whether that construction is-exempt
from the mandate. of the section, i.e., whether. it must
comply with city and county ordmances re]atmg Ao,
drainage and road unprovements and condmons, or
which require review [*12] eand epproval of grading

plans for the design and construction of onsite facilities -

end improvements, . We will conclude that- such
construction, is not exempt from section .53097's

mandate and must comply -with the local ordinances -

mentloned therem That being the case, we.were also
asked whether the cost of complying. with those
ordinances may properly be included in calculating the
total cost of & project,.as defined in subdivisions (b},
(d), and (f) of section 17702, for the purpose of
apportioning funds to finance .it under. the . Lease-
Purchase Law, We will conclude that.the cost of
compliance is properly included in that.calculation,

1. Does- The ‘Mandaté of Section 53097 Apply To
School Fatilities Finaiced Under The Leroy F. Greene
State School Building Lease-Purchase Law 'of:1:9_‘7'6?

As mentioned, section 53097 is a recent addition to
erticle 5. (Stats, 1984, ch..657, § 2.) In enacting it the
Legislature made it clear that although school districts
might generally exempt themselves, from local zoning
ordinances under section, 53094, it wanted them
nevenheless to comply with eertam types of local
ordinances. mentloned in section 53097. (See e.g.,
Lepis. Counsel's Dig., Sen. Bill [*13] No. 1681, 4
Stats. 1984 (Reg. Sess.) Summary Dig., p. 224.) Under

the new section, & Schogl dlstnct would now have to -

compIy w1th clty o - county ordmances regulating

grading plans relating’ fo'thé desxgn and constmcnon of
" onsite facilities. Such érdinances”are” likely io be
involved in the construction of school facilities
financed under the Leroy F. Green State School
Building Lease-Purchase Law, just as they would be in
the case of the constructmn of school facrhtles that is
otherwrse ﬁnanced

In applymg sectron 53097 to Lease-Purchase Law
projects, we must. determine, whether the Legislature

intended such application. (Friends_of Mammoth-v.

oard of Sugerv!sors 11972) 3 Cal 3d 242, 256= Great

i) o
al,Sd ’152, !63, Seleet Base Matenals A Board of
; ‘640, 645.) Thére, as we have’ :
sesh; questmn arisés ‘85" to whether the Legislatire

intefided to subject thé construction of school famhtres
financed 'uiider the Leroy F. Green State” School
Building Lezsé-Purchase’ Law to the mam_i.ate‘ of

section 53097 and the loca! ordinances of which [*14]
it speaks. That is because the section is specifically
directed to an undertaking of "the governing boerd of a
school district," whereas when a project is financed
under the Lease-Purchase Law, a state’ agency, the
State Allocations Board "has full charge of the
acqummon, constructlon, completron and control“ of
the project (§ 17712), title to the property is {n the state
(§ 17713) *and the §choo] drstnct acts as “agent of the
state on the prOJect (§ 17729) Accordmgly, it has
been suggested “thiat” these factors combme “to rnake
school’ constructron pmJects under the Le""e—P
Law prujects of the state rather than those nf the
govermng boards  of local schoul dlstncts thus
rendenng Government Code' " sectlon 53097
mapplxcable to them

As we now- proceed to explam, we do not beheve that
the particular nature of.the state's involvernent in-the
construction of: school. facilities -.under the Leroy' F.
Green State School Building-Lease-Purchase Law-is
such as-to warrant -a conclusion that-the Legislature
either intended. to exempt such construction from-the
requirements: of section 53097 or, more generally, to-
clothe the overall undertaking-.with -the. ..State's
immunity from the type.of :[*15] local- regulatmn
found in.the ordinapces spoken of therein. .. :

It is true ‘that when school facdmes arg constru‘ ed
undef'the Leroy F. Green State School Burld g
Purchase Law, thé” State rs mvolved m 1ts soverergn
capacrty, actmg throhgh a state agency, the State

Depa.rtment of E,ducatlon and - the Department of
General-Services as well (§§ 17723, 15724, 17725)
and interestingly, the role of those Departments in. the
construction -of - schoo! facilities  under- the. Lease-
Purchase Law is-the same -as they.play-in the
construction . of .school . facilities- - that are-. financed
otherwise. ..(§ 17723.)n5; For example, -in both .
situations, the Department- of Education- advises:the-
governing boards, of school districts: on the-acquisition
of .school--sites; establishes : standards-for school
buildings, and . .reviews and approves:all-plans and
gpecifications for, buildings (Ed.-Code, :§ 391015 cf;
id., § 39158) and the Depariment-of General Services
supervises the design and construction of .school
buildings and ensures that they are constructed
aceordmg to app oved plans (rd §§ 39140 139143,
39144). (See generally, 56 Cal Jur 3d Sehcols §‘§

with the constructxon of school’ facrlmes fm' :
outside of the’ Leroy F. Green State School Buiil mg'
Lease-Purchase Law but no suggeshon is made that
such construction is not subject fo section 5309‘7
because of that state involvement.
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n5 Section 17723 provides:

"Nothing contained in this chapter [ie.,
The Leroy F. Green State School Building
Lease-Purchase Law] shall be construed as
changing the powers and duties of the
Department  of - Education or the
Department of General Services in respect
to school sites and the construction of
school buildings as contained in Chapter 1
{commencing with Section 39000) and
Chapter 2 (commencing with Section
39100) of Part 23 of Division 2 of Title 2
[of the Education Code]."

The predicate for state immunity from local regulation
is founded, inter alia, on the notion that the state
should be able to carry out its sovereign operations free
of local interference unless it has otherwise consented.
(See e.g., Hall v. City of Taft, supra, 47 Cal.2d 177,
184: 68 Ops.Cal Atty.Gen, 114, 118-119. supra; 56
Ops.Cal.Atty.Gen. 210, 211-212, supra.) With the
enactment of article 5 [*17] in 1959 the Lepislature
consented to a limited form of local regulation over
local agencies which perform state functions {(City of
QOrange v. Valenti, supra, 37 Cal. App.3d 240, 245) and
with the enactment of Government Code section 53097
in 1584, it specifically required that school districts,
which are local agencies of the state for the operation
of the state school system, comply with those city or
county ordinances mentioned therein. The requirement
of the section is not contingent on the method of

financing school construction and we do not see the -

real nature of the state's involvement in school
construction under the Leroy F. Green State School
Building Lease-Purchase Law &as creatmg such
contingency,

Every school district in this state must be under the
control of a governing board, i.e., 8 "board of trustees
or a board of education" {Ed. Code, § 35010) and when
school districts act, "by statutory provision [they] act
through [their governing] boards." {Gonzales v. State
of California (1972} 29 Cal.App.3d 585, 590.) With¥

the' gotiventional construction of school facllmes, thc

Under the Lease-Purchase Law, the State Allocation
Board does not generate its own business; it responds
instead to the needs, and acts at the behest of local
school districts as expressed in applications submitted

341

through their governing boards, for the lease of a
particular facility. (§§ 177085, 17717, 177173,
17720; cf. 68 Ops.Cal. Afty.Gen. 329, 330, supra.) As
with the construction of schoel facilities generally,
when they are constructed under the Leroy F. Green
State School Building Lease-Purchase Law, it is the
local district acting though its governing board which
decides upon a facility, chooses its site, secures
appraisals, and enters into contracts for its
construction, (Compare §§ 17717, 17720 and 17729
with Ed. Code, §§ 35270, 39170, 81060.) Indeed, such
role is mandated by the Lease-Purchase Law, section
17729 thereof providing:

"The [State Allocation Board] shall authorize [*19]
the applicant’ school district to act as its agent in the
performance of acts specifically approved by the board
and all acts required pursuant to Article 3
(commencing with Section 39140) of Chapter | of Part
23 of Division 3. Such authorizations shall include,
but are not limited to, the selection of school sites, the
securing of appraisals, the contracting for architectural
services, the advertisement of construction bids and the
entering into of contracts therefor and the purchase of
furniture and equipment."

Under the Lease-Purchase Law then, the governing
board of & school district is the instigator of a project
that will be constructed. It makes the decision
regarding the facility to be built and it lets the contracts
for the construction, albeit rs an "agent" of the state,
While actual title to a facility temporarily rests in the
state for the term of a lease (§§ 17713, 11730.2), the
reason for thet is so the lease-purchase method of
financing can be used. The state cannot lease a facility
to & school district under the mechanism of the Law's
lease-purchase financing, if it does not own the
property. And from that we see why the district is
designated as the state's [*20] "agent” in constructing
a project; it is so designated because it is dealing with
property title to which is temporarily in the state. n6

n6 The wording of section 17730.2 is
worthy to note. It provides that

"Notwithstanding any other provision to
the contrary, all lease agreements shall
terminate 40 years from the date of
execution and title to the property covered
therein shall revert to the district as though
full payment hed been made." (Emphasis
added.)

Under the Lease-Purchase Law a school
district thus has a present vested
reversionary interest in the property which
it leases.
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Except for these features of title and agency, which are
inherent in & lease-purchase arrangement to .make its
financing possible; Lease-Purchase Law projects are
much .like district financed construction, and in both
cases the governing boards of the respective school
districts take all-of the -actions necessary for the
construction. of their-facilities, The reality then.of the
. constructioni of school facilities under the Leroy F.
" i Greene State .School Building Lease-Purchase Law, is
- one ‘of school districts building needed facilities but
" using state funds and availing themselves of the lease-
" purchase [*21] mechanism:to dé so. There is nothing
in the wording of section 53097 to suggest that it was
not intended to apply to that activity of goveming.
boards of local school districis, even though they act as
“agent“ of the state and title to the facxhhes constructed,
rests temporanly in the siate than to their construch.ng
school facilities with tradmonal bond issue financing,

Under the Lease-Purchase Law the added essence of
the state's invoivement in the construction of school
facilities, beyond that which it-has with conventionally.
financed construction of those facilities,: is basically
financial. There is no-reason why the. method:of
financing school construction- -should. affect the
legislative intention regarding the application of the
local ordmanccs spokcn of i m section 53097 to that
. onstructmn

For similar ‘reasons, the realities of ‘Lease-Purchase
Law .construction undercut the justification to clothe
the  activity .with -the - state's immunity from local
regulation.” As we kLave seen;qone of -the reasons for
according an-activity -of the state. immunity from“the
type-of local regulation:as appears in ‘the:-ordinances:
menticned in section’53097,; is the notion that the ‘state
should be [¥22]..:able to carry -out its sovereign
operations free of local interference. Inasmuch as the
construction of a-school: facility ~under the-Lease-
Purchase Law-is essentially the-undertaking -of a:{ocal
school: district“and not theustate,the - justification: to
accord it immunity from local regulanon is not present,
Then too, 10 the exten that the state is, mvolved its
involvement is not such as would see its soverelgn
operations impaired if-construction complies with the
local ordinances spoken of:in section 53097. .In this
vein we note that the Legislature has-itseif provided in
section 17731:that when projects are undertaken under
the Lease-Purchase Law,"[an] applicant district; dcting
as agent for.-the state,:shall comply: with all laws
pertaining to the construction, reconstrucfion, or
glteration of . . , school buildings." {§ 17731; emphasis
added.) The ordxnances spoken of in section 53097
would be such !aws and it thus appears that the
Legislamre ‘has ¢ ented to their being applied to
Lease-Purchase Law projects.

An examination of the circumstances prompting the
enactruent of section 53097 supports the view that the
Legislature . intended that construction of school
facilities [*23] under the Leroy F. Green State School
Building Lease-Purchase Law should comply with the
local ordinances mentioned in the section.

The legislative history of section 53097 mdzcates that
it wag enactéd ifi résponse to & situation which saw
storm watér-runoff from & schdol site cause damage to
surrounding propérties. The rundff allegédly occurred
because of faulty design and‘lack of adequate grading
of the site, ard it*was ‘contended that the incident
would not have happened had the. school district
complied with local ordinances relating to design and
grading, . (See e.g., Assembly Local Government
Comrmttee, Comments on Sen, Bill No. 1681 {June 27,

1984) atp. 2 Seuate Democratic Caucus, Summary of
Leglslatmn [SB 1681](Apr1] 10, 1984) at p. 1; Senate
Repubhcan:Caucus, Digest.of, SB 1681 (March 28,

1984),. at . 2 Accordmgly, section 53097 was
enacted to ensure. that school districts would .comply
w:th sucb local ordinances. . .

In analyzing ‘the command” of section 53097 our
primary-task  of course has been'to*aséettain the intent
of the chxslature g0 as to effectuate the purpose of ‘the

supra,; '8 Cal.3d 247, l"’24] 256 “Great” Lakes
Pro emes-lnc'wﬁn'L‘GﬁE)-Sé‘"ﬁﬁd' ’su'ra'- 19 Cal:3d

umxally by cxarrumng the "wotds of ' the "'statute
thernselves (People <v. ‘Overstreet:”

~ 891,°895; 'Peoplev. 'Craﬂ: (1986Y4T Ca] 34’554, “560;

People v. Belleci (1979)24 Cal.3d'8’ : People v,
Knowles {1950} 35 Cal,2d 175, 182) the words must
be construed with the nature and purpose of the statute

mmd and toward that end "both the legwlatlve
hlstory of ‘the statute and the, . wider . historical,
cn‘cumstances of its én 'tment are. legxtxmate and

kg

valuable aids . in, dwmmr the statutory purpose
Uti C

24.Cal.3d 836, 844, 344 cmng Ste ilberg v. Lackner'm )
69 Cal. App_,Sd 780, 785 and Alford v,.Pierno. (1972}
27 Cal.App.3d 682, 688; see slso, M&L
ourt(1983) 34 Cal3d 567, 570,1_”_ W e

Exaxmnmg the - * circumnstances surroundxiig th'e
enactment ‘of sectxon’ 53097 'we have just seen How:it’
was degigned ‘to'lensure that''school districts® “woiild’
comply- with " local - draindge -and -~ [*25) gradmg‘
ordinances to prevent a reoccurrence of the type’ ‘of
damage. that had occurred from. water. runoff, from a
schoo] sxte when a district had not comphed thh such
local ordmanccs in constructmg a fnclhty Where, as
here, a statute is intended to address and ameliorate a
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particular undesirable sitvation, that object must be
considered and the words of the statute liberally
construed to give it effect. (West Pico Furniture Co. v.
Pacific Fingnce Loans (1970} 2 Cal,3d 594, 608;
People v. Ventura Refining Co. (1628) 204 Cal. 286
291; Rich v. State Board of Optometry (1965) 235
Cal.App.2d 561, 604; County of San Diepo v. Milotz

{19531 119 Cal. App.2d Supp. 871, 881.)

So doing, we can see that it matters not to the runoff of
rain water, whether the grading and drainage of a
school site was accomplished with state or district
funds. And the runoff of waters from a school site is
not dependent on the niceties of title, or whether a
school district acted as agent of the state in
constructing it. The purpose of the statute, avoiding a
recurrence of damage from water runoff from an
improperly graded or drained schoo! site, would
require heed to local [*26] drainage and grading
ordinances during construction in either case. .

The construction of schoo! facilities under the Leroy F.
Green School Building Lease-Purchase Law is
" initiated by,-and takes place at the direction of, the
governing boards of local school districts. They are
the real.parties in interest in that construction. While
the Legislature has treated schoo! districts differently
from other local agencies of the state with respect to
their having to heed the strictures of local building and
zoning ordinances, it has made it clear in section
53097 that when their governing boards act, they
nonetheless have to comply with local ordinances
regulating drainege or road improvements and
conditions, and local ordinances requiring the review
and approval of grading plans relating to the design
and construction of onsite facilitics and improvements.
Such erdinances are likely to be involved when school
facilities are constructed with Lease-Purchase Law
financing,

Accordingly, we conclude that school facilities
financed under the Leroy F. Greene School Building
Lease-Purchase Lew are not exempt from the
requirement of section 53097 and complying with ths
types of loczl ordinances [*27] mentioned therein,

2, Is The Cost Of Compliance With The Types Of
Ordinances Mentioned In Section 53097 To Be
Included In The Total Project Costs Of A School
Facility Financed Under The Leroy F. Greene State
School Building Lease-Purchase Law?

In the event that we concluded that school facilities
financed under the Leroy F, Greene State School
Building Lease-Purchase Law had to comply with the
. city or county ordinances spoken of in section 53097
of the Government Code, we were’ asked whether the
cost of compliance with such ordinances was properly

included in the total cost of the project, as defined in
subdivisions (b), (d) and (f) of section. 17702, when
apportioning funds for it. We conclude that'the cost of
compliance is properly included in that calculation.

Under the Lease-Purchase Law, the State Allocation-
Board. "mpportions” funds from the State School
Building Lease-Purchase Fund (§ 17708) or other
sources (§ 17711) to. finance the cost of a project
approved by it for lease to an apphcant school district..
Subdivision, (f) of section 17702  defines
apporhomnent" as

n
.

. a resérvation of funds’ necessary to finance the
cost of-any project approved.by the board [*28] for
lease ‘to an applicant school district,” (Emphasis
added.)

For the purposes of the Law, the term “'cost of project”
is defined as including: .

. the cost of all real estate property nghts and
and streets and unlltxes mecdmtely ad_}.acent thgreto,
the cost of construction, reconstruction, or remodéling
of buildings, and the furnishing and equipping of them,
the cost of plans, specifications, surveys, estimate of
costs or such other expenses that are necessery or
incidental to the financing of the project." (§ 17702,
subd, (b); emphases added.)

And again, we have seen how the term "project” is
defined for the purposes of the Leroy F. Greene State
School Building Lease-Purchase Law as including,
inter alia,

". . . the reconstruction or modernization of existing
buildings, construction of new buildings, the grading
and development of sites, acquisition of sites therefor
and any easements or rights-of-way pertinent thereto or
necessary for its full use including the development of
streets and utilities." (§ 17702, subd (d); emphases
added.)

The construction of facilities and the grading and
developing [¥29] of sites and adjacent streets is thus
an integral part of 2 project financed under the Lease-
Purchase Law (§ 17702, subd. (d)), and the cost of
such is specifically included within the "cost of a
project” (id., subd. (b)) for which an apportionment of
funds may be made by the board to finance it (id.,
subd. (f)).

In answer to the first question we concluded that the
construction of school facilities financed under the
Leroy F. Greene State School Building Lease-Purchase
Law had to comply with locel ordinances regulating
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drainage .or road improvements and conditions;, and

local ordinances requiring the review and approval of

grading plans as such relate to the design and

construction of onsite facilities and improvements, In

addition, when such facilities are constructed,

cons:deranun must be given to spectﬁc rcquu'ements

and conditions of city or county ordifgnces re]atmg to

the design and construction of offsite improvertients.

The cost of complymg w:th such ordinances is thus a

necessary 1nc1dent toa pro_lect undertaken pursunnt to . :

the Lease-Purchase Law, Such cost would legmmatcly , |

fall within “the cost of developing the site and strests . - : 3
. immediately adjacent [*30] thereto" .or "the cost of

construction", and ag-such -would be part of-the total

"cost- of the project® (§ 17702, subd: (b)) for which

appropriation under the Lease-Purchase Law can be

made (id., subd. (f)} to finance it (ibid.).

|
We therefore conclude that the cost of having a project . ‘
comply with the types of ordinances mentioned in ' ' : |
section 53097 of the Government Code is properly

included in the total cost of the project financed under ‘
the Leroy F. Green¢ State School Building Léése-

Purchase Law of 1976. :
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"TOWNOF ATHERTON (g Corporation), Petitioner, v. SUPERIOR COURT OF SAN MATEO COUNTY,

Respondcn

_ Civ. No, 18064

’ﬁmﬁb PARK SCH?)’@LTI’S’TRICT"RE&T F"" fy ir #"i'erest

CHirt SF AppEAI of Califore, First Appéllate District, Division One
159 Cal;ABp,2d 417; 324 P.2d 328; 1958 Cal: App E}C[S 2015"
Apii 17,1958 AT

SUBSEQUENT HISTORY: [***1] |
A Petition for a-Rehe’éring was Detied May 16, 1958.
PRIOR HISTORY: PROCEEDING in prohlbmon to

restrain the Superior Court of San Maieo' County from
proceeding in an eminent domain action,

DISPOSITION' Wnt denied.”
CASE SUMMARY

PROCEDURAL POSTURE Petltloner town, c1tu1g
Cal. Gov't Codé' §§ 65800, 65806 brought a
procéeditig in prolnbmon to" restram respondent
Supérioy’ Coutt of San Mateo County (Cahforma) from
proceediiig in an ernirient domiin action to” acquxre
lands on behalf of real party m mterest schoo[ dlstnct

OVERVIEW The town had adoptcd an - mtenm‘
zoning ordinance, pursuant:to Cal. Gov't Code .§ -

65806, and .contended. that adoptwn «of the ordinance

permiitted it.to prohibit eny other; than specific uses.:
The court denied the writ. The, court noted:that-school
dlstncts were agencies; of ; the -state for- the. local-

operation’. 0f,the state. school system, The court

detenmnegil.tbat,v_t_l;.o_‘state had occupied:the field of-

school site, - location. - The 'court stated that the
comprehensive system of school control and operation

by the school. districts as shown -in-the statutes.:
govermng education was completely, mconslstent  with,

any ‘power of a minicipality t6 ‘Gon ol thc locatlou of
school sites. The court determined“that' linder the
statutory .scheme, .the state had in-nowise ceded to the
municipalities its soverezgn nght to locate- school sites;

but op. the contrary.had expressly granted.the power of
looanon to its agencies; the-school districts;- .

OUTCOME The court dlscharged the altcrnanve writ
and dcmed the towil's petmon for' & peromptory wnt
prohlbmng the supenor court fromi proc i
cmment domam actlon on be_hal of i‘he school dlstnot

CORE ’I‘ERMS mumclpahty, s1te, _,,_ordmance,
planning commission, . zoning, school district, school
site, .regulation, -.zone, public., schools, occupied,
municipal, zoning ordinance, locate, school board;

acquisition, governing board, public school, acquiring, .

acquire, acres, general plan, recommendation,

leg:slatwe body, herembe,fore elememary, temporary,
resident, interini;'zoned

LexisNexxs(TM) Headnotes

Real & Personal Property Law > Zoning & Lamf Use
> Land Use Planning :

[HN1].Gal: Gov't Code-§ 65806 provides that if the

planning commission in good:wfeith is conducting’

studies or holding hearings for, the purpose of the °
adoptlon of any zoming ordmanoe or. amendment

thereto, the ]egmlatwe body may adopt a tcmporary

initerim zomng ordmance proi:ubxtmg any purposes

whlch mjght conﬂlct with such ordmance

SR

Educarwn Law.> Departments of Education > State
Departmenis of Education '>'Autharity‘

[HNZ]Tho publlc schools of Callforma are a mattcr of
statewxde mtber than local or mumc:pal concom, tbeu-
establishient, regulanon ‘and operat:on are covcred by
the constitution and the state Icgls]ature is given
comprehensive . powers'-in rélation.thereto, School
districts are agencies of the state forthe local operation”
of tbe state schoo] system, The beneficial ownership of
property ‘of the pubhc s¢hools § Is. m ‘the state

Governmerits > State & Terrttorz'al Gavemmenrs >
Relations With Govemments wo

’[HNB]The pubhc school system_, 1s of statew1de

Educarwn Law > Depaﬂmen& ‘of Educatmn > State
Departments of Education > Authority

[HN4]The state has occupzed the ﬁe]d of school slte
locanon -

Educatmn Law > Depan‘ment.s' of Education > State
Departmeénts of Ediication > Authority '

[HNS] Cal._‘ Ediic, ‘Code §. 18402 prov1des The State

Educauon Law > Departments of Education > .S‘tate
- Departments of Education > Authon‘ty '
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[HN6] Cal, Educ. Code § 1B403 provides that the
governing board of a school dlstnct before acquiring

school site shall give the planmng commission havmg
jurisdiction notice in writing of the proposed

acquisition. The planning commission in 30 days is.

required to submit to the school board a writfen report
of the investigation and A its recommendations
concerning acquisition of the site. The governing board
shall not acquire title to the property until the report of
the planning commission has :been received. Ifithe
report does not favor the acquisition of the property for
. a school site, or for an addition to & present school site,
the poverning board of the’ gchool district shall not
acquire -title to the property -until- 30 days aﬂer the
commission's report is received. .

Governments.> Siate -& . Territorial ‘Governments >
Relations With Governments :

[HN?] Cal. Edue, Code§ 1840 provuies thata school
district board and 0] _board if the latter

deslres to locatef'a school within two miles of an,
airport, must Toti} State. Departmcut of Educatlon
of the proposed acquisition of a 'school site, and if the

state department doés-not report-favorably, the school .

board must wait.30-days.before' acquiring title to the’
property. This powcr_of rccommendanon in the, state
department 1s mcons' terit wnh the nght of a. local
ning 6o des1gnate by zoning the area
whcro a publlc school may be’ located.

A

Governments =i Srate «& - Territorial- Governments >
Relaﬂons With :Governments .

[HNB] Cal. Govt Code § 6502 X4 seq deal w1th the_

appointment ~and powefs of & city planning
commission. In -:chi+3;% art. .9, dealing: - with
"Administration of Master ‘or . General Plan" -appears®

Cal. Gov't Code § 6555 1, which prov1des that after the
lcglslatwe body has adopted a mastcr of general plan
acquued and no pubhc bulldmg or s’crur:.n.u'oi shp.]l bc
constructed or authorized in the arca wntil its location,

purpose and--extent:chave -been submittédto--and !
reported upon by the planning commission. Cal-Govit’

Code § 65552 provxdes that Lf the power to acquire
such pubhc “ground or open ‘Spacs or pubhc bu:ldmg or
structure is vested in some governmental body,
commission, . or.boardother than-thé-city -council,"then

such body, commission.or board shall submit-to-the
p]a.nmng commlssxon its, looatxon,\purpose and extent

Cal. G"'}:'t Code §' 65553 provid

commigsion shall Téport its findings 85 to whetﬁe}"ti':e

proposed public improvement conforms to the adoptcd '

Cal. -Gov't Code 5554

master. -or - general - plan-

provides: If the planning:commission disapproves the':

proposed public improvement, its disapproval may be

overruled by such other governmental body, board, or
agency.-Such a power in the other govemnment body is
completely. -incompatible with a power in the
municipality of zoning public schools.

Governmenis > Local Governments > Police Power

[HN9]Cal. Const. art. XI, § 11, the police power
section, provides: Any county, city, town, or township
may make and enforce within its limits all such local,
police, sanitary, and other regulanons 8s &re not in
conflict with general ‘laws,’"A zoning ‘ordinarice falls
within the classification of police measures.

Real & Personal Property Law > Zonmg & Land Use
> Zonmg Generally

[HN10] Cel. Gov't Code” § 65800 provxdes in part:
Pursuant to the provisions of .this .chapter, -the
legislative body of any county or city by ordinance
may: (a) Regulate the vse of buildings, structures, and
land . as  between agriculture, . industry, business,
rosxdence and other, purposes; (d) Create civic. districts
around civic centers, public parks, and pubhc buildings.
and. grounds for the purpose of . enabling a-planning
commission to review,.all plans. for bmldmgs .or
structures within the d:stnot prior o the issuance of a
building permit in order to assure an _orderly
development in‘thé vicinity of ‘such public:sites and
bulldmgs Cal. Govit'Code'§'65801 pr'ohdes For. such
purposcs ‘the' legislative* body may’ ‘divide a- city, &
county, - Or-portions’ thereof' into ‘zones of the durber,’
shape;-and ‘ared it deems’ best: siited {6 carry out the
purpose’of this chapter.” CalGavt Code § 65806 glve.s
the city -council -authority ' to adopt a8 an’ emergcnoy
measure a“‘temporary’ intérim- zomng ‘ordinance ~ to
protect the public safety, health aiid “welfare, which
ordinance may prohibit such and &iiy other ‘uses wh1ch
may- be in conflict with such Zoning ordmance

Real & Persanal Praperty Law > Zom'ng & Land Use.
> Laud Use Planning .

[HN11] Cal. Gov't Code §:65462 prowdes ‘of what tho :

_master or' general ‘plan‘shill“corsist, 1no1udmg () A7

land -use. elemert “which" des1gnates ‘thé proposed
general distributiofi and- genietal locatioi’ and extent of
the uses, of' the land for housing, business, mdustry,.
recreatlon,_ eduoahon, ,pubhc bmldmgs and grounds
and, other oatogonos of pubho and private uses of land,
Cal. Gox‘t Qodo § 6542 'provu:les A master or genoral )
plen may include a public buildings elemont of the
plan, showing locations: and “affangenents’ "Sf civic ‘and
community centers, -public’ schools, “libraties, *police
and fire stations, and all other public” buildings,
including -tbeir architecture and “the landscape
treatment of their grounds. S
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Governmenrs > State & Terﬂmrial Govemments >
Re[atiaus' Wi.th Gavemments

[HN12]A city mey not enect ordmanees which conflict
with general laws on st tewi

Governments > Sra"‘
Relatians Wirh Gm!e

[EN13]The comprehensnfe system of school control
and operahon by the schiool districts as shown in the
statutes is completely i nslstent thh any power of &
rnumezpahty to eontrol ocanon of s¢hool sites.

Gavemments > Stare & T ermorial Governments >
Relations With Governments

[(HN 14]When it engages in siich SDVEI'Elgn acthhes as
the construction ‘and maintenance of its bmldmgs a8
differenfiated from enactmg laws for the eonduot of | the

pubhc at lnrge the state 13 not sub_]ect to 'local,

leg:sla.ture has’ consented to suoh regulanon Cal,

Cohst.“art. Xi,"§ 11 shouid not be consxdered B8
eonfemng such powers ‘of loeal govemment ageneles
Nor should aI GoV't Code’ §§ 38601, 38660, which
confer on a olty the power to regulate the eonstructxon
of buxldmgs w1th1n 1ts lumts be 56 cons1dered.

Education Law > Departmeuts of Education > State
Departments of Education > Authority

Govemments > State & Territorial Govemments >

Relatx‘ans With Govemments
Lt

[HN]S]Cal Const. art X § 5 art.-IV, §25(27) vest

the legislature with the absolute power to establish the
state school system.. It-is well seftled that the school

systemmf the state is a matter of general concern and
not & municipal affair. -

OFFICIAL

HEADNOTES: CALIFORN“IA
REPORTS HEAJ)NOTES
(1) Schools-Leglslutlve Control  ~The public

schools are a matter of statewidé rather than local or.
mumctpal concern; then‘ estabhshment, regulation and‘

operation are covered by the Constitution, and’ the
Legislature is given comprehenswe powers in relatwn
thereto,

(2) Id. —School Distriets --School districts are

agencies of the:state for: the local operation- of the state - -

school system.

(3) "'ld.~School Property. -The beneficial
ownerslnp of property of the public sehools is in the
state.

(d) Id.—Legislative' Control. ~The public school
system is of statewide supervision and concern and

legisiative enactments thereon control over attempted
regulation by local government units.

(5) Id.—-School Property—Location of School Slte.
—School site location by school districts is not subject
to zoning ordinances of a municipal corperation in
which the site is located, because the state has
occupied the field by general laws (Ed.. Code. &§

18402-18404; Gov. Code, § 65551 et seq) and such
ordinanges conﬂ:ct with. such lawa

(6) Id.—School Property—Location of School Site,
--The Government Code provisions relating to the
power of municipalities to regulate the use of buildings
and land, to create civic districts around public
buildings and grounds {§ 65800), to zone (§ 65801),
and to adopt interim zoning ordinances (§ 65806), and
relating to what the master plan shall include (§§
65462, 65470) do.not conflict with. the statutes (Ed.
Code, _§§ 18402- 18404 Gov. Code, § 653551 et seq.)
that evidence occupation by the state of the field of
determining the location of school sites within a
mumcxpahty

(7) Id. - School Property -~ Location of School
Site. --The comprehensive system of school control
and operation by the school districts, as shown by the
provisions of*the Education Code, is complétely
inconsistent with' any power of a municipality to
control the Jocation of school sxtes

8) Id -—School Property—Locatmn of School, Site

--Since tbe locatlon and acquisition of a school site is a
soverexgn’ activity of the state which has not been
ceded to the mumelpalltles a mumelpalxty has:.no
power to eontrol the location of a school site within its
borders byt means of an mtenm :zoning regulation,

COUNSEL: Winston Chu.re}ull Black for Petitionet.

No appearance for Respondent

Keith C. Sorenson, District Attornéy, and Howard E. -
Gawthrop, Deputy District Attomey, for Real Party in
Interest. :

Edmund G. Brown, Attomey General and Richard H.
Perry, Deputy Attomey General, as Amici Curiae on

behalf of Real Party in Interest.

JUDGES: Bray, J. Peters P X, aud Wood (Fred B.),
J.; concuired.

OPINIONBY: BRA?'

OFPINION: [*418] [**329] . Petitioner seeks writ of
prohxbmon to regtrain the. Supenor Court of San Mateo
County from proeeedmg in an.action in -eminent
domain now pendmg in that eourt, numbered 76501,
brought by Menlo Park School District * against
certain parties, in which said respondent seeks to
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condemn certain lands in said town of Atherton for
echool purposes. +

* Hereinafter referred to as respondent.

+ Argied end submitted with this
proceeding is No.'1 Civil 18025, Samuel
Landi and Rose Land{ v. Superior Coun‘

See post, p. 839 [ 324 P.2d 326] this day' '
. decided.

[***2]
Questions Presented

Do the zoning ordinances of a municipality control the
right of a school district in which the municipality is
included, to designate thé location of its schoois?
Corollary to”this are the guestions (&) Is a school
district a state agency? (b) If so, has the state occipied
the field of location of schools? .

Facts
There is no conflict as to the facts. Included in Menlo
Park School District are. the incorporated cities- of

Atherton and Menlo Park .as -well as unincorporated '

territory. The district desires to acqun'e land in
Atherton for public ‘school purposes Petmoner is a
musiicipal ‘corporation of the ‘sixth class.” June 24,
1957, the-city' council adopted ‘ordinance Number 225
entitled "Ah- Interim Zomng Ordmanoe Relatmg to
Public Buildings and the Locatlon Thereof Declarmg
its Urgency and Prov1dmg that it Shall Take Effect
Immediately." In [*419] substance it prevents any
property in the town of Atherion which is zoned for
residential purposes fromi béing used for any other
purposes, specifically, providing.that no lands presently
zoned residential may be used for the purpose of public
buildings, including but not limited to schools. The
. ordinance was [***3] adopted ‘pursuant to [HN1]
section” 65806, Government Code, which provrdes that
if the planning commission in good fmth is eonductmg
studiés or holding hearings for the purpose of the
adoption of any zoning ordinance or amendiment
thereto, the legislative body may adopt a temporary
interim zoning ordinance prohibiting any purposes
which might conflict with such ordinance.

The same day the c1ty couneil adopted a resolutlon
proposing amendrients to the towns zoning ordinance
Number 146 as amended for the zoning of public
buildings, including schools, and directing the
planning commission to hold public hearings on the

proposed amendments to determine whether or not
zoning districts should be established in which public
buildings, meludmg schools, may be located. The
planning commission bas employed a planning
consultant for expert advice on land uses in'the town,
is now making pertinent studies, and has held public
heanngs If valid, the ordmances would prohibit the
school district from loeatmg its sohool ag proposed

July"3, 1957 respondent commenoed 1ts eminent
domain actton, in wh:eh it seeks [**330] to condemn
approximately nine acres, thhm petitioner's corporate
limits for [***4] school purposes, which property is
zoned for residential uses only " under petitioner's
comprehensive zoning plan (ordinance Number 146 as
amended). The condemnation is in direct violation of
ordinance Number 228, The superior court in. said
aenon refused to grant petmoner‘s request for an order
staymg prooeedmgs in said action. The petition nlleges
that ‘the plenting commission is. proceedmg "in good
faith" as required by section 65306 Govemment Cade;
that Atherton Was mcorporated in 1923 for the express
purpose of assurl.ng a continuance of 1ts grea as, and its
ared. still is, a low dens:ty,.estate type, residential
commumty consnstmg of 3,035 BCTES. It has no
industrial or manufaetunng plants or, dtstnets and no
business district or business enterprlses excepting two
real estate' offices’ and- one -gascline service station
existing as nonconforming uses:-Atherion is primarily
dependent for revenue to operate. the municipality on.

. real property taxes. “Three dtﬂ'erent elementary sehool

districts including respondent extend into the 1*420]
boundaries' of- Atherton and-the portion of each’in
Atherton is ‘rouch smaller ‘than the--outside poftions.:
Appreximately 7,000 persons live [***5] “in Atherton”
Registered as in attendance in schools within the town
limits are 6,046 persons of whom' 2,696 are: in
clementary grades. Only 1,640 of these persons reside,
in Atherton; 1,206 of these. are in the, elementary
grades.  Approximately 33 elementary students
resident in Atherton cannot attend any public school in
the town and are attending one in unincorporated
temtory Seventy four and srxty-one one-hundredths
per ¢ cent of the land in Atherton is used for one family
resuienees 15 per cent for streets 5, 86 per cent for
sehools 3.61 per cent for pubhc utilities, fire
protectlon and city hall, pohoe and other municipal
uses; .92 per cent for other uses. The major portion of
respondent district lies in the city of Menlo' Park.
Menlo Park uses.for school purposes only 1.5 per cefit
of its land as compared to the 5.86 per cent used in
Atherton. A study by the American Institute for
Planners, published jointly mth the Federal Reserve
Bank of Bostosi, for a city of the same size, type and
kind as Atherton, shows that reasonable and proper
zoning would requife for school purposes only 1.31 per
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cent of the total town area, or 39.76 acres as compared
to Atherton's present 5.86 [***6] per cent or 177.77
acres, In addition to the nine acres sought to be
condemned, petitioner is informed that respondent
intends to acquire additional acreage in Atherton.
Listing the present public and private schools,
petitioner contends that Atherton has more schools per
capita and more students in proportion to residents,
than any other city in the United States. In the past
five years there have been attempts to build four
additional schools in Atherton. One elementary
district whose boundary does not include any of the
territory of Atherton, attempted to acquire property in
Atherton for a school which no Atherton resident
would have been permitted to atiend. Attending school
in Atherfon with its population of only 7,000 are
approximately 6,000 students while no community on
either side of Atherton has students therein exceeding
one for every five residents. Because of needed traffic
control, public safety and police protection every
school in Atherton has to receive the special attention
of a police officer and because of the unreasonable
number of schools there is an unreasonable burden on
the police department and an nnreasonable expenditure
for the benefit of a majerity [***7] of students who
contribute nothing thereto.

In its answer in the eminent domain action, petitioner
has set forth that plaintiff has not acquired the
conditional use [*421] permit required by ordinance
Number 146. The superior court denied petitioner's
motion for a judgment on the pleadings based upon the
ground that respondent’s complaint was barred by the
provisions of said two ordinances.

Does Petitioner's Zoning Ordinance Control?

Petitioner contends that the issue in this case is
whether a municipality under gection [**3311 65806,
Governinent Code, has the power by an interim
ordinance to prohibit any other than specific uses
pending studies by the planning commission. It
atternpted to do this in ordinance Number 225. We are
only concerned with the power of the municipality by
such an ordinance to prohibit a school district from
acquiring public school sites, and not to the application
of the ordinance in general,

Petitioner concedes that the power of eminent domain
is inherent in the State of California and may be
exercised by the state, or any of its agencies to which
the power is delegated, but contends that the delegation
of the power to schools is limited by [***8] the
powers which it contends the municipalities have by
virtue of section 11, article X1, Constitution, and
section 65800, Government Code.

In order to determine these questions we must consider

the question of whether a municipality has the power

to zone school sites, whether by an inferim ordinance

or otherwise. Therefore, we must determine if a school

district is a state agency, and if s0, whether the state .
has occupied the field in the matter of location of

school sites,

(a) Is a School Districi a State Agency?

(1) This question has been flaily answered in the
affimative in Hall v. City of Tafi, 47 Cal.2d 177 [302
P.2d 574): [HN2]"The public schools of this state are a
matter of statewide rather than local or municipal
concern; their establishment, regulation and operation
are covered by the Constitution and the state
Legislature is given comprehensive powers in relation
thereto. ... (2) School districts are agencies of the
state for the local operation of the state school system,
[Citations.] (3) The beneficial ownership of property
of the public schools is in the state.” (Pp. 179, 181.)

(b) State has Occupied the Field.

{4) [HN3]"The public school system is of statewise
[***9]  supervision and concern and legislative
enactments thereon control over attempted regulation
by local government units. [Citations.]" { Hall v. City
of Taft,_supra, atp. 181.)

[*422] (5) Has the state occupied the field of school
site location or has it expressly granted the power of
school zoning to the municipalities? The answer is that
[HN4]the state has occupied the field, Evidence of this
is the following statutes:

[HN5] Section 18402, Education Code: "The State
Department of Education shell establish standards for
school sites." How can this be accomplished 'if a
municipality may by zoning determine the location of
such sites?

[HIN6] Section 18403, Education Code, provides that
the poverning board of a school district before
acquiring property for a new school site or addition to
a present school site shall "give the planning
comrnission having jurisdiction notice in writing of the
proposed acquisition," The planning commission in 30
days is required to submit to the school board "a
written report of the investigation and its
recommendations concerning acquisition of the site."
"The goveming board shall not acquire title to the
property until the report of the planning commission
[***10] has been received. If the report does not
Javor the acquisition of the property for a school site,
or for an addition lo a present school site, the
governing board of the school district shall not acquire
title to the property until 30 days after the
commission's report is received." (Emphasis added.)
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This shows that while the local planning commission

* may recommend concerning the -location of a school
gite the ultimate determination of the site is in the
school board.

(FN7]Section 18404 provides that a school district

board end a city school board, if the latter desires to
locate & schoo! within two miles of an airport, must
notify the State Department of Education of the
proposed acquisition of a school site, and if the state
department doés not report favorably, the schocl boar_d
must wait 30 days before acquiring ftitle to 'the
property. This power of rééotmendation in-the state
department is inconsistent with' the right of a local
[**332] planning coinmission to designaté by zoning
the-area where 8 public s'chool may be located,

[HN8] Sectmn 65090 et seq., Govemment Code, deal
with the appomtment and powers of a city plannmg
commission. In chaptcr 3, .article 9, dealing with
"Admuustratlon [***11] of Master or Gengral Plan"
appears section 65551, which provides that after the
legislative body has ad'opted a maéstér or gerieral plan
for the city no "public ground or open space” shall be
acquu’cd and "no public bmldmg or structure shall be
constructed or authorized in'the, area” until its location,.

purpose and extent have been submitted to and
reported upon by i*423] the planmng comrmssxon
Section 65552 provides that if the power o acquire
such "public ground-or open space" ‘or public’ building
or structure is“vested in "some gdvernméntal ‘body,
corimission; or'board" othér thathe city couneil, thén

such body,"ic'oi'iimias)ion' or bbéfd"iah'all sl'.lbrm't to’ fhé :

Section 65553 provides that the-planning commission
shall- féport -its ‘findifigs as' to’ whethér the proposed
public improvement conforms 1o the’ adopted master or
general plan,

Section 65554 provides: "If the planning commmsmn
disapproves the' proposed. public unprovement s
disapproval may be overruled by such “other
goverrmental body, board, or agency." (Emphasis
added:) Such a power in the other government body is
completely incompatible with a power in’ the
mumclpahty [***12] of' zomng pubiié schools '

Petmoner pomts out that a planning comnnssmn has
no legislative functlon, but may only study, administer
and recommend, whereas the city council, has the sole

power 1o zone,. Therefore, ‘says, petitioner, section.
65554 deals only with the plannmg commission and is.

not bmdmg on the ¢ity, council. This contentlon
overlooks the fact that the secticn js dealing with a

master plan, which has already been adopted by the city-

council and in which the council has zoned an area for
a. public ground or building. While the council may

zone it, these sections provide that if the power to
acquire such ground .or building is in some other
govemmental body..that body after reporting to the
planmng‘ .commisgion -may entirely disregard the
disapproyal,, of the commission. . There is no
requirement that it then must go to the city council
before;it, may acquire the property. “[Pubhc] ground or
open: .space," and "public building or structure,”
necessarily. include public school grounds and
buildings.., Assuming that the city council under the
statutes;:relied upon by petitioner, .and hereafter
dxscussed, in the first instance has the power: to, zone
schools, it is.clear that such [***13] - zoning is merely
advisory or -recommendatory and-:that under section
65554 such zoning is not binding on.the school district.

(6) Petitioner contends that Atherton's power to' zone
comes from [HN9]sectmn 11; article X1, Constitution
(the police power acctmn) "Any county, clty, town, or
township miay maké atd enfofce Within iis limits all
such local, police, sanitaty, dtid other regulanons as ‘are
not i ¢onflict with general laws."” “A zoning ofdinance
falls w1th1n thc cIaSSIﬁcatlon [*424] of police

134,138 [227 P 3081) Petitioner ‘caticedes that under
the qualification in the section, the Legxslature has the
power to grant to the school districts”if they dfe state
agencies, the exclusive, power, of .zoning school sites.
Petitioner contends that the Legislature has not done so.
but. .on the other hand has. done:just the: contrary and
designated. the mummpalmes as. the :body. having-the -
power to effect such zoning, Supporting its contention:
it cites the.hereafter mentioned .statutes which.. it
contends control those..abovermentioned. [HN10]
Section 65800, Government Code: "Pursuant to the
provisions of this chapter, the Tegislative body of any
[***14] county or.city by ordinance may: (a) Regulate
the use of buildings, :structures, and:Jland as between
agriculture, industry, business, residence and..other
purposes. - . ... -(d) Create civic districts around civic
centers, pubhc parks,..and , public buildings .and
[**333] grounds for the purpose. of enabling..a
planning commission to review ail plans for.buildings
or structures within the district.prior to the issuance of
a building permit in order to assure an orderly
development in the vicinity of such.public. sites.and
buildings.” (Emphasis added) Sectlon 65801: "For
such purposes ‘the' legislative body may divide a’city, a
county, or pomons thereof into zones of the nimber,
shape. and ‘aréa it deems best suited td carry out the
pirpose of this éhiapter." Section' 65806 gives the clty
coiincil authority to adopt BS AN emergency measure a
tefnporary intefim zoning ofdinance to protect the
public safety, héalth and welfare, which ordmance may
prohibit "such and any other usés which may be in
conflict with such zoning ordinance.” (Emphasis
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added,) [HN11]}Section 65462 provides of what the
master or general plan shall consist, including "(a) A
fand use element which designates the" proposed
[***15] general distribution and general [ocation and
extent of the uses of the land for housing, business,
industry, recreation, education, public buildings and
grounds, and other categories of public and private
uses of land." (Emphasis added.) Section 65470: "A
master or general plan may include a public buildings
element - of the plan, showing /locations and
arrangements of civic and community centers, public
schools, libraries, police and fire stations, and all other
public buildings, including their architecture and the
landscape treatment of their prounds.” {Emphasis
added.)

We see nothing in any of the above statutes which in
any way conflicts with the statutes herembefore
mentioned which we hold evidence the occupancy of
the field by the state. The [*425] sections referred to
by petitioner necessarily inciude broad general
language in order to cover all the situations, purposes
and property with which zoning must be concemned,
The word "education" in gection 65462 does not
conflict with the power of a school district to locate its
schools. It must be construed with statutes dealing
with zoning and the rights of the state. It must be
remembered that in all municipalities [***16] there
are private schools, the location of which is purely 2
municipal matter. Hence the reason for the words
"education" and the words "other uses" and "other
purposes" appearing in the above statutes. As to the
words "public schools" in section 63470, no master
plan would be complete without showing on it the
location of public schools already in existence. It may
also show areas which the city recommends for future
schools. The quoted words in nowise show that the
Legislature intended by the use of these words to
repeal the evident power given school districts
expressly &s state agencies to locate their schools, The
statutes relied upon by petitioner include "public
buildings." Petitioner concedes that the inclusion of
those words in the statufes does not in any manner
interfere with the right of the state to locate a state
building, or of a county to locate a county building, in
any portion of a municipality it desires, regardless of
any attempt of the municipality to zone the location of
such buildings. Yet if its contention is correct that by
the inclusion of the words "education” and "public
schools" in the above statutes the Legislature was
relinquishing the field of [***17] school site location
to the municipalities, it necessarily would be equally
true that by the inclusion of "public buildings" the
Legislature was also relinquishing the field of state and
county building site locations. ‘

351

Zahn v, Board of Public Works, 195 Cal. 497 [234 P,
388, deals with the power of the city of Los Angeles
to zone to exclude stores from certain areas. Petitioner
contends that the language (pp. 502-503) to the effect
that a municipal zoning ordinance which regulates,
restricts and segregates the location of "industries, the
several classes of business . . . and the several classes
of public and semi-public buildings" is a valid exercise
of the police power, i3 a holding that Atherton has the
power it claims here. Obviously, the court did not
have in mind nor was it passing ' [**334] upon the
question involved in our case. It was dealing solely
with the power to zone business areas,

In Hall v. City of Taft, supra, 47 Cal.2d 177, the
question was "whether a municipal corporation's
building regulations [*426] are applicable to the
construction of a public schoo] building by & school
district in the municipality.” (P. 179,) Taft, like
Atherton, [***18] is a city of the sixth class, Taft, as
does petitioner here, relied on article X1, section 11 of
the Constitution and contended that under the police
power therein granted, it wag given the power to adopt
building regulations which would apply to school
buildings within its boundaries, as the state had not
occupied the field.  After holding, as we have
hereinbefore shown, that a school district is a state
agency, the court went on to hold that the state had
compietely occupied the field and that the city's
regulations concerning "“the activity involved" (p. 184)
conflicted with general laws. [HN12]"A city may not
enact ordinances which conflict with general laws on
statewide matters [citations]."

The Education Code sets out a complete system for
providing necessary and adequate schools, In addition
to the statutes hereinbefore discussed there are the
following: Section 5021; "The Legislature hereby
declares that it is in the interest of the State and of the
people thereof for the State to aid school districts of
the State in providing necessary and adequate school
buildings for the pupils of the Public School System,
such system being a matter of general concern
inasmuch as the education [***19] of the children of
the State is an obligation and function of the State,"
This language obviously includes the location of
schools.  Section 5041: "The Legislature hereby
declares that it is in the interest of the State and of the
people thereof for the State to aid school districts of
the State in providing necessary and adequate school
sites and buildings for the pupils of the Public School
System, such system being a matter of general concern
inasmuch as the education of the children of the State
is an obligation and function of the State. .. ." Section
5022 eppropriates a sum of $ 30,000,000 to be
apportioned to school districts for "(1) The purchase
and improvement of school building sites." Section
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18102, subdivision (a), requires the board of education
to."Advise with the governing board of each school
dtstnct on the acqmsmon of new school sites, and aftcr.
‘a rewew of ava:lable plots give the govering bnard of
the district in wrmng a list of the approved locations in
, m_ent conmdermg especlally the
ttonal merit, reductlon of t‘aﬁic
hazards, and confonmty to the urgamzed regional
plans as presenteql in the master plan of the planning
[***30] commission having Junsdzcnon i While .the
departmcnt of educahon ig thereby required to consider:
the mastey plan ‘of & city, | [*427] in approving a school
site, the school district is not required to conform to the
department's  recommendations. Section 18404
hereinbeforé discussed gives the Jocal schoo! board the
power to disregard thié 'depgthhéﬂt'é ‘recomendations
ag it only requires the board'to deldy for'30 days the
acqumng of title to the' propertythe board desires, if
the department‘s recommendatmn is unfavorable.
These sections, as wai said"in Hali v. City of Tafl,
supra, 47 Ca]-,?d 177.:188, conceifiing the buildirg
construction”sections; "tefid mofe to~indicate that the’
school districts could follow such régiilations [of the
municipalities] as well as those of the state but are not
bound to do so."

"The _goveming board of any school chstnct may, and
when directed by a vote of the district shall, build and
mamtam a schooIhouse "( Ed. Code, §. 1815 )Sectmn
18153 glVBS the school board the powcr to establish.
additional schools in the dtsmct Scctmn 18152 gives,
the' school board, "where any schoo! is. DVcrcrowdcd
the power to locate the school in. temporary [R*21]
quarters, without restriction as to its locatlon

(7) [HNlS]The comprehenswe system of school
control and. operatmn by the school districts [**335]
as, shown in the statutes. herein discussed. is. completely.
mconsxstcnt thh any power of a mumclpahty to
control the locatlon of school sites.

HA

Hall v. City-of Taft, supra, 47 Cal. 2d 177, placed its
decision that the construction of §chool biildings by
school distriets is not subject to building regilations of
a municipality upon atiother groufid 'thari that the state -
has completely occupied the field by ‘general laws and’
that such regulations interfere with’those laws. LA
[HN14]WHhen-it engages in such sovereign activitiés as

the construction and maintendnce ‘of ity buildings;' as”
differentiated from enacting laws fof the conduct of the"
public at’large, it is not subject to" local reglations’

unless thesConstitution‘sayé it is or the Legislature has
consented to such regulation. Section 11 ‘of-article XTI
of the state Constitution, supra; should net be
considered as confefing such powers on’ local

government agencies; Nor should the Government'

Code sections which ¢onfer’ on 2 cify the power o

-mumclpal rcgulauon of school sxtes

regulate the construction of-buildings within [***22]
its limits (see Gov. Code, §§ 38601, 38660) be-so
considered. .., " (P, 183.) As stated in the Hall case

(p. 181):,"The beneﬂclal ownerslup of. property&of the
public schools is in the state,"

......

* Ttxg- -brief of the attorney general on
behalf .of Honorable Roy E. -Simpson,
Superintendent. of Public Instruction and -
ex-officio Director of Education, as amicus
curiae, stresses this ground. .

[*428]°~ (8)  If, as’the Hall case holds, the

construction and maintedarice of 8 school bmldmg isa
sovereign- activity of the ‘state, it is obvmus that the
location and acq-.nsmon of a school site is necessan]y
and equally ‘siich'8n activity. Obwously, t60; nelther
the Consututlon niof the Legislatiiré has” consented to a
As sald m

govermniments’ does not’ ‘cede” to’them any control of
[**"'23] ‘the state's property situated within them, nor.
over “any - property wh1ch ‘the' state has authonzed
another bedy of power ‘to control. .. How can ‘the’
city ever have & supcnor authonty to ‘thie state over thg
latier's -own pioperty, or° “its control” and

‘mandgement? " Frofn the natura of tlungs it cannot

have mn -

As Sﬂi,d,..il.! C. L Kubach Co. v. McGuire : 199Cal.~215
217.[248 P. 676]: "In the interpretation of a legislative
enactment it is the general-rule that the:state and -its
agencies are not bound by general words limiting.the
rights and interests .of its citizens .unless such public:
authorities be included within the limitation expressly
or by necessary implication," LIRS

Under the statites,

ie state- has_m nmmse ceded to” thé?

pd;;rer f locatlon to its agencles,wtin

gy

[HNIS]Artlcle X, sectxon 5, and artlcle IV sectmn 25
subdivision 27, of the Constltutlon ,yest the Legislature
with the absolute power .10, estabhsh ithe state .school
system. "It is well settled that the school system of the
state is a matter of general concern and not a municipal
affair. ["'**24] M { Becker.v. Council of the Ci
Albany, 47 Cal. Anp 2d 702, 705 [118 P,2d 9241.)

Page 8

352




159 Cal. App. 2d 417; 324 P.2d 328; 1958 Cal. App. LEXIS 2015

The fact that ordinance Number 225 is an interim
ordinance intended to hold property in status quo under
the period of study necessary to an ultimate
deterrnination of the city's master plan, does not give
the city the power to prevent the district from
exercising its right of eminent domain in acquiring a
school site. As we heve shown, the city has no right to
zone against the district's right of location whether
such zoning be intended to be temporary or permanent.

[**336] Petitioner contends that the action of the
schoo! board in bringing the eminent domain action
and particularly in choosing the school site thereby
sought to be acquired is arbitrary [*429] =&nd
constitutes an abuse of the discretion vested in the
board. This question cannot be determined in
prohibition. It is possibly a matter of defense to be
determined in the condemnation action.

The alternative writ is discharged and the petition for a
peremptory writ is deniad.

353
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CITY OF SANTA CLARA, Plaintiff and Rssggwdent“&ééyTA CLARA UNIFIED SCHOOL DISTRICT et al ey
. Defendants and Appe'ir]”an

Civ. No. 28819
Court of Apfieal of California, First Appellate District, Division THE'
22 Cal. App. 3d 153;99 Cal. Rptr. 212; 1971 Cal.-App. LEXTS 165

Décember 20, 1971

SUBSEQUENT HISTORY: [***1]

A petition for a rehearing was denied January 19,
1972, and respondent's petition for a hearing by the
Supreme Court was denied February 16, 1972.

PRIOR HISTORY: Superior Court of Santa Clara
County, No. 216587, George H. Bamett, Judge.

DISPOSITION: Since the record contains no
evidence, as noted above, for the finding that the
defendant school district acted erbitrarily and
capriciously when it adopted Resolution No. 69-6, the
judgment is reversed.

CASE SUMMARY

PROCEDURAL POSTURE: Appeilants, school
district and associated individuals, challenged the
judgment of the Superior Court of Santa Clara County
(California) which held that appellants had acted
arbitrarily and capriciously in adopting a resolution to
construct a continuation high school on property
located within appellee city, voided appellants'
resolution, and enjoined further construction until there
was full compliance with appeliec's zoning ordinance.

OVERVIEW: . Appellee city filed suit against
appeliants, schoo! district and associated individuals,
to enjoin the construction of a continuation high school
that was authorized by appellants after they passed a
. resolution pursuant to Cal. Gov't Code §53094. The
trial court held that appellants had acted arbitrarily and
capriciously in passing the resolution, declared the
resolution void and enjoined further construction of the
school absent compliance with the local ordinance.
Appeliants challenged the trial court's decision. The
court reversed the decision of the trial court and stated
that the record sufficiently demonstrated that
appellants had considered alternative sites for the
school and had attempted to cooperate with appellee
and the local ordinances to no avail. Accordingly, the
court found that appellants had not acted arbitrarily or
cepriciously and that pursuant to Cal. Gov't Code
§53094, they had the right to pass the resolution. The
court found no merit to appellants’ argument that Cal.
Gov't Code §50391 authorized arbitrary denial of a use
permit or denjed public schools their due process

rights.

e

OUTCOME: The court reversed the trial courts -
judgment ard stated that theré was 'no evidence tht

appellants, school and associated individuals, had
acted arbitrarily and” capriciously in adopting a
resolution’ to counstrict a continuation high school. The
court found " that appellants properly exercised their
right ‘to" exémmption from local” ‘ordinances and that
appellee city had ‘the “opportuiity’ to inquire mto
appellants’ criteria, in selecting the site.

CORE TERMS: school district, site, use"h'pemxit,?
zoning ordinance, high school, continuation,
ordinznce, public schools, exempt, arbitrary and
capricious, governing board, zoning, constructed, zone,
bid, acted arbitrarily, school site, capriciously,
planning commission, voted, local agencies, evaluated,
local agency, superintendent, local zoning, municipal,

selecting, accorded, school construction, elementary
school

LexisNexis(TM) Headnotes

Administrative Law > Separation & Delegation of
Power > Constitutional Controls

Administrative Law > Separation & Delegation of
Poswer > Jurisdiction

[HN1] Cal. Gov't Code §53050 provides' that a local
agency means any agency of the state for the local
performance of governmental or proprietary function
within limited boundaries; that it does not include the
state, a city or a county.

Education Law > Administration & Operation >
Boards of Elementary & Secondary Schoois >
Authority

Goveraments > Local Governments > Orvdinances &
Regulations

[FN2] Cal. Goy't Code §53091 provides in part that
each local agency shall comply with all applicable
building ordinances and zoning ordinances of .the
county or city in which the territory of the local agency
is situated. Notwithstanding the preceding provisions
of §53091, §53091 does not require a school district to
comply with the zoning ordinances of a county or city
unless such zoning ordinance makes provision for the
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Jocation of public schools and unless the city or county
planning commission has adopted a master plan.

Administrative Law > Judicial Review >
Reviewability > Jurisdiction & Venue

Governments > i’.oca! Governments > Ordinances &
Regulations

Administrative Law > Judzczm' Review > Standards of
Review

[HIN3] Cal. Govt Code §53093 prowdes that a locsl
agency aggrieved by the application of any zoning
ordinance of a county or city or by the decision of an
officer, dcpartment board or bureau of the county or
Gity made in 'Gonnection with such ordinance may
appeal to the local plannmg adv:sory curmmttee and
may thereafter obtain a review of the committee's
decision. in a court of competent jurisdiction. The
section further provides that in lieu of anappeal to the
locel planning advisory committee, the aggrieved local
agency may.commence a superior court action seeking
review of the act or determination of the county or city.

Administrative Law > Jnd;cml Rewew

'Educatmn Law > Adtnuxtis’l‘ralto:: & Operattan >

Boards of Elementary & Secondary Schools >

A urhanty

Governments > Local Governments > Qrdinigrices &
Regulations

[HN4]* €al, “Gov't’ Code §53094 provides that
notWIthStén'dmg 2ny othér provisions of thi§ article, the
governing bodrd of d-school district; by vote of two-
thirds of its members, may render a city or county
Zoning® ordinance mapphcable o' 4 proposcd use of
property by stch “school” district, If such govermng
board hes taken 'such ‘action the City or county may
commencé dn action in the. supenor court seeking a
review of such ‘action of the- governing board of the
schodl district to 'détefming whether ‘it was" arbm-azy

and capricious. If the’ courf détermines that such'action *

was, arbitrary and capricious; it shall declare.it:to be of
no..force and effect, and. the zoning ordinance in
questmn shali.be apphcable to the use of the. property
by s such school district.

‘Adiministrative Law > Judidiai" Revl’el-!i_ >
Reviewability > Jurisdiction & Verue™ ™" =~ 7

Education Law > Administration & Operation >

Boards of Elemenrary & Secondary Schools >
Authority

Gaygrr_:_:_nems > Loca!, Governments > Ordinances &

Regulations

Adsiinistrative Law > Judicial Review > Staridards of

Review > Arbitrary & Capricious Review

355

[HN5]AIl local agéncies are requlred to comply with
city or county, zoning ordmances.( Cal._Gov't Code
§53091 ), but that school districts are specifically
i : nselv om the purview of
such ordinances by a two-r.huds vote of their governing
boards ( Cal, Gov't Code 53004) " The only reascnable
interpretation of these sections.is that a school district
must abide by local zoning'iordinances unless it
chooses to exercise its right of exemption. The
decision to render itself exempt is apparently one
which the district may make at“dny time. Cal. Govt
Code §53094 contains no time limitation of any kind.
Neither does §53094 11m1t a school chsmct's d;screhou
iti any way except to provxde that if the district's
determination to exempt itself is arbitrary and
capricious, it is subject to attack in the superior court.

Education Law > Administration & Operation >
Boards. of Elementmy & Secondary Schools >
Authority

Gavemments > Local Govemments > Ordinances &
Regulatmns

Admmm‘ratzve Law > Judicial Review > Standards of
Review > Arbitrary & Capricious Review

[I-[NG]Mthough ‘the salec’uon of a school sité” by a
school d:stnct involves an exercise of legmlatwc and
dxscrctlonary action and may not be challenged as to its,
wisdom, exped:ency or reasonablencss, a school
district must refrain from mak.mg such selcchon in an
arbltrary and capncmus ‘mannér,

SUMMARY:  CALIFORNIA

- OFFICIAL
REPORTS SUMMARY .

The frial court entered judgment declaring pull-and
void a school district's resolution declaring a city

- zoning ordinance inapplicable, as permitted by Gov.

Code, . § -53094, to its proposed - ¢onstmiction of a
continuation high - school on:"d& -particular:- site.
Construction :of the school was permanently -ehjoined
unless and until there should be full compliance with
the city's zoning ordinance. The court found that Gov:
Code, § 53094, was-constitutiona! but that the school
district bad acted arbitrarily and -capriciously: in
adopting - its . resolution: -pursuant thereto.:(Superior
Court of Santa Clara County, No 216587, George H.
Bamett, Judge.) - . R :

The Court of Appeal reversed the _;udgment holdmg
that ‘the ewdence did not support the tnal court's
finding of nrbltrary gnd capriciou§ nctxon In that
conneétion, the colrt summanzed evidence mdmatmg
the district board's’ extensive efforts to cooperate with
the city prior to its passage of the resolution. It aiso
noted that the city's denial of a use permit for the
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constructlon was apparently based solely on a blanket
dxsapproval of the concept of a continuation high

school. No merit was found in the district's contention -

that it was not Sl.leECt to the city zoning ordinance to
begin with. (Opuuon by Rouse, 1., with Taylor, P. I,
and Kane, J. , concurring, )

HEADNOTES: - CALIFORNIA
REFPORTS HEADNOTES

OFFICIAL

Classified to McKinney"a Digest

(1) Schools § 57--Biiildings and Construction—-
Location' of School Site. —In an action by 2 city to
enjoin a school district from constructing a
continuation high schonl in an area zoned for
residential use, the evidence did not support the trial
court's :findinig that the district acted arbitrarily -and
capricicusly in adoptiig 4 resolution rendering the
city's zoning ordinance inapplicable. to the proposed

use of the _property ag .permitted by Gov, Code, §
53094, where the district had selected the challenged

gite for the school only after it had evaluated several

alternative sites, and-only after it had evaluated the
location of the property, the traffic conditions around
the property, the proximity to an elementary school,
avmlable ﬁmancmg, ) recreatmnal fact]mes, and
demal of a hse permlt (apparently based solely on a
blanket dlsapproval of the conoept of a continuation
hxgh “sthodl), the “district board met twice before
adopting the resolution, the second meeting being for
the specifi¢: purpose 6f hearing from those opposed to
construction on the site chosen; ‘and ‘where the
president of the board testified that the board thereafter
adopted the resolution because it still believed that the
property selected was the best available site for the
school: A

(2) Schools § 57—Buildmgs and Construction—
Location ‘of School Site. --It could not be said that a
school district was exempted from compliance with a
city's zoningzordinance under Gov.'Code. § 53091,
providing;' in effect; that’ school districts -need not
comply with:a: city or county zoning ordinance unless

it makes provision for the location of public schools;

where; ‘though ~the city ordinances- required the
obtaining. of a uge permit, it; in- fact,- permitted: public
schools to be constructed in R-1 zones as well as in
less restnctwe zones, and it conteined a general
welfare standard furmshmg the criteria for determmmg

whether to issue a use pemut Such an ordmance mests,

the requirgments of due process and does not euthorize
the unbndled or arbitrary denial of a use permit.

COUNSEL: William M. Siegel, County Counsel, and
Robert T. Owens, Deputy County Counsel, for
Defendants end Appellants,

Ed\ann I Moore, City Attorney, and M. Van Smith,
Assistarit Cxty Attorney, for Plaintiff and Respondent

JUDGES‘ Opinion by Rouse, J., with Taylor P.J,
and Kane J concurnng

OPINIONBY ROUSE

OPINION: [*154] [**213] This is an appeal by the
Santa ‘Clara Unified School District, the individual
members of ﬁ;e board of trustees of said district and
the superintendent of schools of said, district from a
judgment enjoining [**214] the construction of &
continuation high school on certain property located
w1th1n the Clty of Santa Clara.

The facts are without conflict and may be sumrmarized
as follows: The City of Santa Clard hes at al] [***2] -
times since July' 1960 had a mastér plan whlch
provides for the location of public schools withit its
bouhdaties. Otdinance No. 918, which was enacted by
the city in February 1960, provides for the issnance of
use permits euthorizing the location of public schools
within tesidentia! zones. The ordinance declazes it to
be urnlawful and a public nuisance.to locate a school
within @ residential zone without having first obtained
a use permit. .

The Santa Clara Unified School District, which was’
created in. 1966, owns certain real property. located:
w1thm the City of Santa Clara. The property. in
qucsnon had originally been; acquu'ed by the Santa,
Clara Elementary schoo! sttnct in 1952, and the Scott
Lane Elementary School had been, constructed on.a
portion of the property in. 1953 -Ordinance No. 918
had not been enacted at that time, and there was no
requuement that a use .permit be obtained. . The
property was zoned for residential use.at the time, and
it contmued to be zoned for resxdentxal use following
the consirucnon of the elementary school.

In’ April 1967, the Sanita Clara Unified School Dlst:nct
decided 16 constriict a continiiation-high school ofi the
unused Portion of the district owned: [***3) prqpe_rty
on which the Scott Lane Elementary School had been
constructed, The, district reached this decision. aﬁer
c0n51denng and evaluating various alternative sites, :

Preliminary plans and specifications were prepared :
and they were approved by the State Division of:
Architecture in April 1968, Construction bids were
advertised for, and in September 1968, it was
determined that the low bid exceeded the estimated
cost of construction. The district rejected this bid due
to the lack of adequate funding. . The. plans end
spec1ﬁcat10ns werg then reviewed and new bids were..
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called for, The new bids were to be opeued on
November 19, 1968.

After calling for ‘the new bids, the filed an
application for & use permit with the, City™ of Santa
Clara. The district's initial apphcat:on had no plans
attached to it, and it was not accepted for ﬁhng The
district then filed a second application, in proper form,
and on November 13, 1968, [*155] the city planning
comrmsston ruled that it would recommend approvel
of the use periiiit subject to certain condl fions’ havi
to do w:th landscapmg, constructlon and park.mg

On November 19, the mty councxl filed an appeal from
the planning [***4]. commission's decision.

On Novéitber 21, ‘the time having amivéd for' the
opening 'of thé constriction’bids, the govemmg board

of the chool district held o’ special rneetmg and voted’
to awerd the construcnnn contraot to the Near Cal._

epplicetion for a"use penmt was to be reviéwed by thet
However, the board members Telt that]_
since the recommendauon of the p]anmng comrmssmn"

city council.

had been favorable, the clty council Would m “atl
probability grant the use' pérmit. The construction
contract was signed on November 25, and construction
commenced shortly thereafier.

On December.26, the governing.board of the school
district. held. .another meeting, -, Lawrence Curtis, the
superintendeat of the school-district;. advised the board
that the : Near .Cal- Corporation-.felt- that::there was
opposition to .the .construction ‘of the proposed.school
and feared that; litigation might be. in the offing, The
board was advised. by the-county-counsel that it-had the
authority, . under .Government .Code, section 53094, to
render the city zoning ordinance inapplicable:to the
proposed school construction,, However, the board
decided that it wished to continue to [***5] cooperate
fully with the city.

The district's use -permit application had in the
meantime been referred to the city's architectural
control committee. Following [**215] the December
26 meetmg, representatwes of the school’ dlstnct met
with this committee, and it was agreed that’ sub_]ect to

certai -modifications” acceptable to both s1des, the
district ‘would comply with the condmons unposed by

the plannmg commlssmn "

On December 30, the cxty councﬂ voted to- deny the

dtstnct‘s application for a use permit;::

On January 2, 1969, a meetmg of the govemmg "board
of the school district was held. The board members
were informéd of the cify council's action. They were
also’ provnded by the county counsel with & resolution
exercising their rights under Government Cods, séction
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53094. The: county counsel advised the board that if it
wmhed to bm]d the contmuanon high scho‘ol on the site
board adopt the reso]utmn The bnard declded to take
no actlon unt11 it had held gn’open. meetmg on January.
7, and had’ hea:d from those, individuals | [*156] who
were opposed 10 the construotlon of the school on the
site selected by the district. ["*6)

At the January 7 meeting, the board explamed to those
ettending_the - meetmg the various" factors  which had
been considered: in...selecting -the - -site  for . the-
continuation-high school: After heanng Arom those in.
opposition, the board: voted to adopt Resolution’ No.
69-6 rendering the city zoning ordinance inapplicable
under.Government Code, section 53094. The-president
of: the_board testified that-after listening to all of the
views discussed.at the meeting, she still believed-that
the board:had: selected the best available site for the
continuation high school:: Had-she felt otherwise, she
would have voted against the resolution. :

Following the scheo! district's adoption 6f Resolution
No. 69-6, the City of Santa Clara coimmenced the
instant action against the school district, the individual
members of its governing board, the district's
superintendent of schools and Near Cal Corporation.
The ctty sought u:uuncttvc rehef and Judxclel reviéw of

‘ d' 1t alieged that the_
was in vtoletlon' of the:
cify's zoning Ordinance; th Govemment Code
section $1094, was liiconstifutional; and that the
schoo! district’ had-acted arbitrarily” and capnoxously'
{***7] in adopting Resolution-'No '69 ‘6

......

53094, ‘Was conshtuttonal bflt that “the chool district
had acted arbm'anly and c' usly in _adoptmg
Resolutxon No 69-6. Judgrnent was entered declarmg ,
Resglution No_.__. 696 1o be_ rull and void and,
pemmnently enjoir 44 oonstructmn of the eonhnuntton',
high school on the site selected by the schuol dtstnct,
unless and {ntil there ‘was full complmnce with the'

city's zomng ordinance, The instant appeal followéd.

The i 1ssues ratsed on this appeel tum upon the proper"
mterpretahon to bo accorded to sechons 53090 throufzh :
3025 of the Gov‘e_t t_nent Cads, Prmr to the enaetment_
of these sections in 1959, our Supreme Court had held"
that pubho schools wer' a matter of statew1de concem

regu]anons when engaged m such SOVerngn acuvxtfes
as the construction of school bmldmgs ( Ha_l!v_g_gg,
of Tajft (]9561 47 Cal.2d’ 127 !302 P.2d 524] Y It was
subsequently held that schiool districts were likewise
exempt from municipal zoning ordinances and that the

state had occupied the field of school [***8] site
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~ selection by general laws contamed in the Educntlon

( omn o}_‘ Atherfon ¥,

and Govermnent Codes

schiool site"is: neoessanly and equally suoh an nctwlty
vamusly, too, e1ther the Constttut]on nor the

L:R:AN.S. §53), as quoted in [**216]
the-Hall case (p 183): "™'The principle is that the state
when creating municipal governments does not.cede to
them any.control Gfthe state's property situated:within
them; .nor over-:any - property which the- state has
authorized another body or power to control. .~ How
can the city ever-have a-superior authority-to the state
over the:latter's own property, or in -its .control or
management? From -the nature :of things it cannot
have,"" (P 428.)

In 1959, -J***9] the Leglslature responded to’ these
decisions by  enacting Government -Code, sections'
53090 through 53095, :

[HN].]Sectlon 53090 prov1des in pertinent part that
"[iocal] agency" 'r'neans any agency of the state for the
local perfonnance of govemmental or propnetary
d’ that it’ does not

mclude thié’ state 8¢ cxty ord oounty‘ N

[HNZ]Sectlon 53091 prov1des in part that "Each local
agency shall comply with all--applicable: building
ordmances and zomng ordinances of the county or city -
in which the territory of the-local Bgenicy is 'situated.
Notwnhstandmg the_.precedmg provxsmns of th:s

comply w1tt1 ttte Zoning ordinances of a county or ctty -
unlcss such z0ning . ordmance makes_pr}ovrsmn for the

plannmg comnussmn has adopted g master plan

[FN3]Section 53093 :provides t.hat -a"local agency
aggneved by the apphcatmn of any, zonmg ordmance

cormmence B supenor court action _seeking teview of
the act or determmatton of the county or city. nl

adwsory comrmttee, the aggneved' local agency may‘

., 0l This section was repealed by thel
. Leglslaturem1970 (Stats, 1970, ch. 172, §

IHN4]Sect10n 53094 provides that “Notw;thstand.mg
any other, provisions of this arhole .the pgoverning
board of a school district, by vote of two-thirds of its
membérs, may render-a city or county zoning
ordinance inapplicable to & proposed use of property
by such school district, . . . If such govermng {*158]
commence an actmn in the supenor court seekmg a
review of such actlon of the governing board of .the,
school district to datermine whether it was, arbitrary
and capricious. . .. Ifthe court detenmnes 'that such,
actxon was. arbltrary and capricious, it sha]l [***11]
declare it to be of no, force and effect, and the zoning
ordinance in questton shall be applicable 1o the use of
the property by such school district." n2 .

-n2 No attémpt*-‘hes been - made- to

© glromarizé in° detail thé prowswns S

- ‘scctmns 53092 or 53095 smce they do not "
appeal Sectiofi 53092 authorxzes the

" delegation:‘of: certain powersof the Staté"
Division of Architecture to the ¢oiinty”or
city: Section 53095 provides that sections ™™
53000 throigh 53095 shall prevail- cver
certain speclﬁed sectionis of the Bducation™ "
and Government Codes. fowomi

L E T - Erid Fciotribtes’-“- ------

When the.se sectmns are read as a, whole 1t xs apparent_
that [HNS]aIl local agencies are requxred to comply

with city or county. zoning ordinances. ( G jov. Code, . §
53091),.. but that school . dtstncts are speclﬁcally,
authorized to exempt themselves from the pumew of .

such ordinances by a two-thirds vote of their govemmg

boatrds (-Goy, Code.-§ 53094). The only ‘reisonable

interpretation of these -séctibfis is that 4 schiool distriet’

must abide by local [***12] .zoning ordinances unless

it chooses to, exercise 1ts right, of exemp'non The

decrsmn to render 1tself exempt is- apparently one
which the district may make at any time. .. Section
53094 contains no time lnmtatxon of any kind. Ne:ther
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does that section limit a school district's discretion in
any way except to provide that if the district's
determination [**217] 1o exempt itself is arbitrary
and capricious, it is subject to attack in the superior
court. n3 - '

n3 This construction of Government Code,
_gections 53090 through 53095, is entirely
consistent with the Assembly Committee

. Report preceding their enactment. Thus, it
appears that the Lepislature, deliberately
accorded different. treatment to school
districts than to other Jocal agencies .
because it was well aware that. school
construcnon was sub_|ect to almost.
complete control by the state. Sections
53090, through 53095 were primarily
designed to insure that other local agencies
which were not subject to .such -thorough
contro] by the state could not claim
exemption from city and county zoning
requirements by virtue of the language
contained in Hall v. City of Taft . supra.
The Legislature accordingly .provided in
section 53094 that school districts, &s
opposed to other local agencies, should
retain the nght to exempt themselves from
local zoning ordinances. (Se¢ Problems of
Local Government Resulting from'the Hall =
v. City of Tdft Case Decision, 6 Assem.
Interim Com. Report No. 8, Municipal and
County Government (1959) p. *7, 1 Asséin.
I, Appendtx (1959))

[*+13]

It is apparent that a school district desiring to construct
a new classroom facility within the limits of a
particu]ar city which has a master plan- and a zoning
is faced from the very outset with several altérnative
courses-of action.* The'school district might decide to
exempt itself irimediately and t6 make fo attempt
whatever to comiply’ with local zoning’ ordmances A
second alternative is that the school district couId elect
total compliance with all zoning rcqutrements [¥159]
and, if it wer¢ denied the’ right to build on a pamcular
site or were subjected to’ other requirements’ "which it
consideréd unréasonable, the district could avail itself
of its right of ppeal to-the local planting advisory
committee or could seek relief in the superior court, A
third possibility is that the school district might choose

to comply with all city zohing reqmrcments wluch

were acceptable to it and might reserve its nght..to._...
exempt? itsélf wher it was directed to comply wi
condition which it deemed unreasonable.

(1) In.the instant case, the only reasonable infere
which can be drawn from the evidence is
defendant schoo] district [*#*14] -elected to coopé
with the city and to' comply with all zomid
requirements  which  it' -deemed  reasonibl
Representatives. of .the district met with the city's™
architectural . control .. commitiee - and - reached®*dn""
amicable- compromise with regard to the conditions
imposed by the planning commission. When the city
council then denied the use. permit and thereby flatly
prohibited construction on the desired site, the district
exempted itself from the city's zoning ordinance under
Govemment Code section 53094, It unquesnonably
possessed this nght unless its decxsxon can be deemed
arbitrary and capncxous

In the instant case, the district's decision to exempt
itself from the city zoning ordmance wag made at a
time' when the city council had " flatly prohlblted
construction of a contmuatlon high school on the site
prevmusly selected by the school district. The situation
was not one where the dzstnct was merely faced with a
dec:smn 28 to whether' it was willing to comply with
certain conditions imposed by the city.  In fact, the
dxstnct's dec:sxon whcther to exempt itself from the
zonmg ordmance turnecl. upon one question -- whether
the dxstrlct had selected an appropnate site for the
[***15] contmuanon htgh school

In his announcement of intended decision, the leamed
trial judge concludes that:"the situation which has
created the present dilemma arises from the fact that 4
contract-to construct the school was let and actual
construction commenced prior to either the obtaining
af a use permit or the determination not te be bound by
the local ordinance.” (Italics in original.):

It appears-to this court-that such conclusion is an
oversimplification ..0f : the - entire - problem and- does
disservice to the overall efforts: of the school district.

The evidence shows that the school district criginally
selected the site for’ the continuation lugh school only
after it had evaluated several [**218] altematwe sites,

Its decision was & rcasoned and consxdered one, and it
selected the Scott Lane Elementary ‘School site only,
after it had ',Valuated {*160] the location of the
property, the trafﬁc condmons around the property, the’
proximity to an elementary school, avatlable financing,
recreational factlmes and planmng conslderatmns

The evidence bearing upon the city council's rezsons
for denying the district’s application for a use permit
suggests a far different approach [***16] to the
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problem. The minutes of the meeting of December 30
when the council voted to dcny the use penmt, show
that Mayor pro 1em. Kjely ‘relinquished the gavel in
order to' second the motion to deny the use permit, He
then addressed the councll stating that he had
previously taught in a continuation high: school and
knew that the students consisted of "dope peddlers,
molesters, screwballs, thieves, knifers, et cetera." He
believed that individuals-of this type were a potential

threat-to the neighborhood and should not "'be taken

care of at the expense of:other kids." He urged:that the
council not only.overrule the planning-commission' and
deny.the use permit but that it-take whatever lepal
action was necessary to prevent the- continuation: high
school from being constructed at the site selected by
the district, - 1 : Coa

There is nod cvndence that ‘the cxty councll gave any
consxderanon to altemnative sites or that its opposmon
to the distriot's choice of site was baged upon anythmg
other than & blanket disapproval of the concept of a
continuation high school.

Followmg the denial of the use permit, the governing
board of the school chstnct met on Ianuary 2 and again
on January 7. There is [***17] no evidence remotely
suggesting that the dlstnct acted m .& precipitous
manner, Tho Jarary 7 meetmg was heid for the
speclﬁc purpose of hearmg ﬁ'om those opposed fo the
construétion of the contmuahon gh school_lon the site
chosen by the d:strlct. In additi 0 hstemng to then'
v1ews, the dxstnct's govemmg *board a]so took the
opportunity to explam the vanous factors ‘which had
led to the selection of the Scott Lane’ Elemcntary
School site. When the governing-board then ‘voted ‘to
render the city's zoning ordinance .inapplicable, it
obviously-did so because it still believed that the Scott
Lane Elementary - School.: property was the best
available site for the continuation high school. The
president of the board so testified; and the' rccord
contains no evidence to the contrary. « i ©

It is obvious that the- evidence above summarized
furnishes no support for a:finding that the adoption of

" Resolution No. 69-6 was either arbltrary or capnclous :

Plaintiff city asserts that 1f it dld fall o produce
evxde.nce of arbm'ary and oapnclous conduct on the
part of the schooi dlstnct, such fatlure was the fault of
counsél for the school dlstnct The ccity asserts, more
speclﬂcally, ‘that [***18) when 1ts counscl sought to

question the supcnntendent of the [*161] school

district conccrmng the factors cons;dered in selecting
the site for the contmua’u hlgh school ‘counsel for
the school district objecied ‘anid asserted that the only
issue before the court was the propriety of the district's
conduct in adopting Resolution No: 69-6. The city
contends that under such circumstances, the scheol

district is bound. by the doctrine of invited error and
cannot object to the sufficiency of the evidence to
support a finding of arbitrary and capricious conduct
because such lack was the result of the improper
exclusion of evidence at the district's instance; - (
Watenpau State Teachers’ Retiremeny (1959} 51
Cal.2d 675. 680 {336°P.2d 165]; Gray v. Southern
Pacific Co, (1944) 23 Cal.2d 632, 644 [145 P.2d 561].

The record dogés’ show “that counsel ' for the school
district objected when the city's coutisel sought to ask

" the supérintendent of the district whether the board had
-taken ethni¢ factofs info consideration when se]ectmg

the site for the contifiuation high school. However, the
record ‘mlso shows = [*¥219] that the' trial court
overruled the objection” 'when [***19] the city's
counsel argued that theé board's ultimate act of passing
Resolution No. 69-6" would itself be arbitrary and
capricicus if the school site had been originally
selected in #n arbitrary end capricious manner. At
subsequent stages in the trial,"it i§ rather unclear which
counsel took what ‘position. - Counsel for the city
objected on three occasions when the school district's
counse! inquired intc the school site selectloo, but the
court overruled the objections and stated “that a
substantial fumber. of factors had to be considered in
evaluating theé district's decision to ddopt ‘Resolution
No. 69-6. Both' ¢bunse! ultimately asked & nuinber of
questions pertaifiing td tho 'school"’éité selection.

The record does reﬂoct some confusmn as-to the
relevance - of. cwdcnce bearing -upon the -district's
reesons for sclcctmg the site for the continuation high
school. Howcvcr, it cannot .be sald that counsel for the
school district prevented the -city's . counsel from
inquiring into the subject. . Both counsel were
pennitted to ask questions as to the various factors
considered by the school district in choosing the site,
and none of the evidence élicited wag in the least
suggestive of arbitrary or [***20] capricious conduct
on the part of the school district. n4

--‘----------—-Footnote.s---‘-' -----

n4 For purposcs of retrial, n may be.
pomtcd out that the evidence in question
was clearly relevant to the issues before
the court, Although it is.true that the city
brought, th13 action for the sole.purpose of
mvahdatmg Resoluhon No. 69-6, it is
apparcnt that the school district's conduct,
in adopting this resolution could not be
evaluated without taking prior events into
consideration. The district adopted the
resolution because it believed that it had
selected the best available site for the
continuation high school and should
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proceed with construction despite the city's

opposition. [HN6]Although the seléctionf
of & school site by A sctiool dmmct§
& of legxslauve and’

di may not Be
chialienged ad to its wisdom, expediency or
reasﬁkr”‘fﬁﬁﬂleness,'#g school district must

refrain from making such selection in an
arbitrary and capricious. manner. ( Arthur
v. Oceanside-Carlsbad Junior College
Dist, (1963) 216 Cal.App.2d 656, 658 [3]
Cal.Rptr. 1771.) It is obvious that evidence
showing that the school district acted -
arbitrarily and capricicusly when it
originally selected the site for the
continuation high school would be highly
relevant ‘to the quiestion of whether it
likewise acted arbltrarlly and capriciously
when it {nadc the determination to adhere
to such selection and to exempt itself from
local zoning reqmrcments

[***21]

[*162] Another point urged by respondent: City of
Santd Clara eppears worthy of comment, In réfefiing
to the provisions of section 53093 of the Govemment
Code (since repealed by the Legislature), drespondent
suggests that appe]lant school  district did not avail
itself of the right of review provxded for therein. While
it is clear that school districts clearly. gualified as "a
local agency aggrieved" within the provisions of that
section, yet it is significant to note that the method
prescribed by section 53094: (and the one resorted to by
appellant herein). is-available only to school districts,
Thus it seems reasonable to conclude - that the
Legislature, consistent with the philosophy set forth in
Hall v, City of Taft, supra, 47 Cal.2d 177, aind -Town of

Atherion v. Superior Court, supra, 152 Cal. App.2d
417, contemplatcd that school districts might prefer to

deal ‘with the problem under the’ authonty of this
sec:'m:m1 rather than’ sectxcn 53093,

(2) Ome further point requires discussion for purposes
of rétrial.” In addition to contending, quite correctly,
that there was no evidentiary support for the finding
that the adoption of Resolution No. 69-6 was arbitrary
and [***22] capricious, defendant school district hias
also argued that the adoption of the resolution was an
entirely unnecessary act on its part because it was
never subject to the city's zoning ordinance to begin
with. The school district bases this argument upon the
language of Govemment Code, section 53091, to the
effect that school districts need not comply with

[**220] a city or county zoning ordinance unlcss it
“mekes provision for the location of public schools .

" The district contends that the city's zoning ordinance
"ddes’ not pruvide for the location of public schools
_lbecause it imposes the requirement that a use permit

st first be obtained and does not demgnate any
ficular zone in which public schools may be
cted without a use permit. The school district
also-argues that the city has discriminated against
p'ﬁblic schools in favor of private schools because the
zonmg ordinance does provide that private schools

"may be constructed in R-4 zones without a use permit,

The district's position is not meritorious. The question
before us is not whether public or private schools are
accorded identical treatment under the city's zoning
ordinance but whether the ordinance [***23) provides
for the location of public schools. The city correctly
points out that public schools may [*163] be
constructed in R-1' zones as well as in Jess restrictive
zones whereas private schools may not. . It is thus
arguable that public schools are accorded more
favorable tréatment than private schools. Clearly, the
ordinance does provide for the location of public
schools, and the requirement that a use permit be
obtained does not, as contended by the school district,
give the city unlimited discretion to exclude public
schools. The city's zoning ordinance contains a general
welfare standard which furnishes -the criteria for
determining whether to issue & use permut. Such an
ordinance meets the requirements of due process and
does not authorize the unbridled or aibitrary denial of‘a
use pemut. ( Sroddara' V. Edelman ( 1970) 4

Cal. App.2d 619, 635 l339 p.2d 9141 )

Since the record contains no ewdence, ag noted above,’
for the finding that the defendant school district acted
arbitrarily-and capriciotsly when it adopted Resolution
No. 69-6, the [***24]  judgment is reversed,
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Appellants,
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Association as Amicus Curiae on behalf of
Pleintiffs and Appellants.
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Consumers Union of U.S., Inc.

Gail Hillebranal,. Sﬁn I*"-ranc,isco, for Intervener and
Regpondent Consumers:Union of U.S,, Inc.

*%73 Kevin Stein, New York, NY, for California
Reinyestment. Commitiee as Amicus Curiae on
behalf of Interveners and Respondents.

John"A Russo, City Attorney (Oakland), Barbara J.
Parker Chlef Assistant City Attorney, and Daniei
Rossi, Deputy: City Attorney for City of Qakland as
Amicus.-Curise -.on behalf or Interveners and
Respondents.

*1035 Dennis J. Herrera, :
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Litigation, and Ellen M. Forman, Deputy City
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Attomey, for City and County of San Francisco ag
Amicus Curiae on behalf of Interveners and
Respondents.

Harvey Rosenfield and Pamela Prcssley for The
Proposition 103 Enforcement Project..as Amicus
Curiae on behalf of Interveners and Respondents,

BROWN, I.
In 1988, wvolers passed Proposition, 103, which
made "numerous fundamental changes: in the

regulation of automobile and othér -types of
insurance.” (Caffarm fns. Co. v. Deukmejian (1989)
48 Cal.3d 803, 812, 258 Cal.Rptr, 161, 771-P.2d
1247 (Caifarm ).) "Formetly, the so-called 'open
competition' system of.regulation had obtained,
under which 'rates [were] set by, insurers without
prior or subsequent approval by the Insurance
Commissioner ... " ***346(20th Century Ins. Co.
v, Garamendi (1994) 8 Cal4th 216, 240, 32
Cal.Rptr.2d 807, 8§78 P.2d 566 :(20th Century ):)
Proposition 103 altered this system by adding-to thé
Insurance Code orticle 10--"entitled 'Reduction and
Control  of [Insurance Rates.' :{Y[Ihs:Code,]: §§
1861.01-1861.14.)" (Colifornia. Auto. Assignéd Risk
Pian v. Caranmendi (1991) 232 Cal App.3d 904,
907, 283 Cal:Rptr. 562 (CAARP.:).) This : neéw
article required, among other.things, approval-by
the Insurance Commissioner of-:the :State -of
California (hereafler Commissioner) [FN1] for all
insurance rufe increases (see id. at:pp. 909:910,-283
Cal.Rplr. 562), and ‘“provide[d] for ' consumer
participalion in  the administrative ratesetting
process" (Mulker v. Allsiate fudemnity Co. . (2000)
77 Cal.App.4th 750, 753, 92 Cal:Rptr.2d 132)>

ENI. For convenience, we  use
"Commissioner® to refer to the Insurance
Commissioner  and/or . the _ California
Depurtmentol-Insurance:

Pursuant, in part, to sinlutes enacted as part of
Proposition 103, the Commissioner :promulgated
seclion 2646.6 of litle |0 of California“Code: of
Regulations (herealler Regulation 2646.6), [FN2)
Under Repulalion 2646.6, subdivisiori (a),."[e]ach
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insurer writing in excess of ten million dollars in"
certain "lines of insurance ... [0]n or before March 1
of every year ... shall file a Community Service
Statement ... with the Department of Insurance's
Statistical Analysis Bureau in Los Angeles.” The
statement must contain  specified  statistical
information concemning the insurer's business in the
State of California, organized by ZIP code,
including information described as *1036 "Recard
A data." [FN3] Record **74 A data consisis of
"the total eamed exposures ***347 and toial earned
premiums, and the total number of exposures new,
exposures canceled, and exposures non-renewed,
stated separately” for each line of *1037 insurance
and ZIP code. (Reg.2646.6, subd. (b)(1).) The
statement, including the record A data, is subject to
Insurance Code section 1861.07, pursuant (o
Regulation 2646.6, subdivision (c). And Insurance
Code section 1B61.07 provides that “[a]ll
information provided to the commissioner pursuant
to this article shall be availableé f{or public

inspection, and the provisions of Section 6254(c) of

the Government Code and Section 1857.9 of the
Insurance Code shall not apply thereto.”

FN2. This opinion’ addresses  the
pre-March 15, 2003, version of the
regulation. Effective March 15, 2003, the
Commissioner amended Regulation
2646.6, These amendments do not affect
our construction of subdivision (c) of
Regulation  2646.6--which  did  not
materially  change--and  the related
Insurance Code provisions.

FN3. "The insurer’s Community Service
Statement shall set forth, for the reporting
period which shall consist of the calendar
year ending on the immediately preceding
December 31, for each Zone Identificalion
Program ('ZIP") code in every county in
California in which it sells insurance or
maintains agents: [{] (1) the ictal earned
exposures and total earned premiums, end
the total number of exposures new,
exposures  camceled and  exposures
non-renewed, stated separalely for the
following coverages: [f] (A) privale
passenger automobile liability (excluding

policies issued through the California
Automobile Assigned Risk Plan); [T} (B)
private passenger automobile physical
damage, [f] (C) homeowners muitiple
perit (excluding policies issued through the
Califomia  FAIR  plan); [§] (D)
commercial multiple peril, by ZIP code for
the location of individual risks (excluding
policies for which the annual premium is
more than $7,500); [f] (E) commercial
automobile Jiability (excluding policies
issued through the California Automobile
Assigned Risk Plan and excluding policies
for which the annual premium is more than
$7.500); [Y1 (F) commercial automobile
physical damage (excluding policies for
which the annunl premium is more than
£7,500); (Y] (G) fire (excluding policies
issucd through the California FAIR Plan)
(as specificd in the Department of
Insurance Slatistical Plan, dated June 2,
1995); [f] (H) liability other’ than
aulomobile {excluding professional
liability —covernges and  excluding  all
commercinl policies for which the annual
premium is more than $7,500). [{] (2) by
service performed at each office, the
number of offices maintsined in the ZIP
code during the reporting period; (For
purposes of this section, 'service' means
cloims service, marketing or sales service.)
Where more (han one service is performed
at an offlice, the insurer shall categorize the
officc based upon the service provided at
that  office. [Y] (3) the number of
independent, employed or captive agents
or agencies and the number of employed or
independent  cluims  adjusters maintaining
ofTices (including home offices) in the ZIP
code during the reporting period; [] To
be counted for purposes of this section, an
office must be open to the general public
no fewer than 37.5 hours per week at least
50 weeks per year. A new office opened at
any time during the reporting period shall
be counled il il has been open at least 60
conseculive  business days during the
reporting period. An office closed at any
time during the reporting period shall be
counted unless it has been closed for more
than GO conscculive business days during
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the reporting period. [1]] (4). for an insurer
distributing through direcl solicilalion, the
number of direct mail or clephone
solicitations for new insurance business
made during the reporting period to

addresses in the ZIP code; [] (5) the

number of agents and claims adjusters
maintaining offices ir the ZIP code during
the reporting period who identified
themselves as conversant in a language
other than English, listed by language as
specified in the Department of Insurance's
Statisticel Plan, dated June 2, 1995[9]
(6) The race or national origin, and gender,
of each applicant who is a natural person,
as provided by the applicant on a separate,
detachable form that refers o the
application. The form shall state that this
information is requested by the Stale of
California in order to monitor the insurer's
compliance with the law, that the applicant
is not required to provide this information
but is encouraged to do so, and that the
insurer may not use this information for
underwriting or rating purposes. A sample
of this form shall be included in the
Department of Insurance's Stalislical Plan,
dated June 2, 1995, No such information
shall be used for purposes of underwriting
or rating any applicant. (] For purposcs
of this section, race or national origin
means one of the following: []] (A)
American Indian or Alaskan WNative []
(B) Asian or Pacific Islander [§] (C)
African-American [f] (D) Latino [§] (E)
White []] (F) Cther {f] (G) Informatiun
not provided by applicant or policyholder.
M (7 The number of appiicalions
received for each line of insurance as listed
in (b)(1) above. [{] (8) The number of
applications for which the insurer declined
to provide each of the coverages listed in
(b)(1) ebove." (Reg.2646.6, subd. (b).)

In this case, we consider the validity of the public
inspection provision found in Regulation 2646.6,
subdivision (¢} and the scope of the public
disclosure mandate of Insurance Code seciion
1861.07. We conclude that (1) the public
inspection  provision  of Regulation  2646.6,

Page 6 of 13

- Page$§

subdivision (c) is valid; and (2) Insurance Code

section 1861.07 does not incorporate the exemption .

from disclosure found in Government Code section
6254, subdivision (k), and does not therefore
exempt information prolecled by the trade secret
privilege from disclosure,

L.

As reguired by Regulalion 2646.6, State Farm
Mutual  Awtomebile Insurance Company, State
Farm Fire and Casunlly Company and State Farm
General Insurance  Cumpany  (collectively State
Farm) filed o community service statement with the
Commissioner in 1998, In a letter accompanying its
statement, Slale Farm wrote: "STATE FARM
INSURANCE COMPANIES CONSIDER[ ] THE
INFORMATION CONTAINED IN RECORD A,
B, AND C HEREIN AS PRIVILEGED AND
CONFIDENTIAL. 1T IS PROPRIETARY IN
NATURE, CONSTITUTES TRADE SECRET
MATERIAL, AND 1§ NOT TO BE
DISSEMINATED BEYOND THE DESIGNATED
RECIPIENTS WITIHOUT THE EXPRESS
WRITTEN CONSENT OF THE STATE FARM
INSURANCE COMPANIES"

Despite State Farm's invocation of the trade secret
privilege, thc Commissioner, without notifying
State Farm beforeluund, ***348. provided its
communily scrvice siiement to David "Birny”
Bimbaum upon his reyguest pursuant to Regulation
2646.6 and Insurance Code section 1861.03. After
learning about this, Siale Farm sent a letter to the
Commissioner, prowesiing the release of its trade
**75 secrcis (o liirnbaum  and asking the
Commissioner 1o luke all reasonable steps to
retrieve this infermation. The Commissioner then
sent a lelter to Birnbaum stating that it had
"inadvertently rcleased” the information and asking
him to return it Birnlunt, however, refused to do
50,

State Farm Uicn (iled this action against Bimbaum
and the Commissioner, seeking declaratory and
injunctive weliel. In itx complaint, State Farm
alleged Lhat “the inlormation contained in the
Communily Service Suntement is *1038 confidential
and constituies tude sccrels belonging to State
Farm" and is not subjecl lo public inspection under
Insurance Cade section 1861.07. It sought, among
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other things, the réturn of its trade secret
information ‘and &n injunction barring Bimbaum
from using or disclosing that information.

Scon thereafter, the Southern Christian Leadership
Conference of  Greater Los Angeles, Inc., &nd the
Consumers Union of U.S., Inc. (collectively
interveners), successfully intervened in the action.
In ‘their” complaint; ‘the interveners sought a
declaration "that the: Community Seryice Statement
and data insurers file with the [Commissioner] ...
are public records subject to public inspection and
not exempt from public disclosure.”

State Faim “then amended

its complaint. The

" amended complaint included the interveners and

clarified that only the record A data was a trade
secret. State Farm also added two declaratory relief
claims, “First, it sought "a declaration that 10
C.CR. § 2646.6(c) is invalid to the extent that it
purports to make Insurance Code § J861.07
applicable to data submitted by State Farm pursuant

ta 10 C/C.R. § 2646.6, and purports to meke data’

submitted in confidénce by State Farm pursuant (o
10 C.C:R. § 2646.6 publicly available." Second,- it
sought & "declaration that Insurance Code § 1861.07
does not abrogate trade secret rights; that trade
secret protections apply te information submitled
undér Insurance Code § 186]1.07; that State Farm's
ddta siibmitted in Record A ... constitutes & trade
secret;#and that,
applies 'to” data submitted pursuant to 10 C.C.R. §
2646.6, Stafe Farm's data submitted i Record A 1o
each of its Community Service Statements must be
held =s confidential by the [Commissioner] and
carinot -be’ produced- pursuant to a Public Records
Act request "

Afterithe tria! court dismissed Birmbaum from the
action, [FN4] both the Commissioncr and the
interveners moved for summary judgment. The
court " granted both motions. In granting the

. Conimissioner's motlon, the court held that the

Commissioner "did ‘niot exceed [his] poweis in
enacting and tmplementmg 10 CCR § 2646.6(c),
and Staté " Farm™ has “hot shown that there is an
exception to
2646.6(¢c) and Insurance Code §
information Which would otherwise be considered a

. trade secret." In granting the intervencrs' motion,

the court held that (1) "there is no triable- issuc as o

if Insurance Code § 1861.07

the " requirements of 10 CCR §
1861.07 for.

any material fact; there is no showing by [State

" Farm] of economic volue of the Record A data in

the Community Service Statements, Cal. Regs.Code
tit. 10, § 2646.6; and the Community Service
*%¥340 Staterients and Record A data are not &
trade secret"; (2) ™he Celifornia Department of
Insurance did not exceed its powers in promulgating
*10398ection 2646.6 of Title 10 of the California
Code of Regulations’to ensure that insurers do not
unfairly discriminate agdinst poor and ethnic
communities"; and (3) "the Community Service
Statements and data insurers file with the California
Department  of Insurance pursuant to Cal.
Regs.Code (it. 10, § 2646.6 are public records
subject to public ingpection under Regulation §
2646.6(c) und Cal. Ins.Code § 1861.07 and are not
exempt from public disclosure."

FN4. Birnboum filed a motion to strike
pursuant to Code of Civil Procedure
section 425.16. The trial court granted the
motion  and  entered  judgment for
Birnbaum. Stae¢ Farm filed & notice of
appeal, but later ubandoned the appeal,

The Court of Appmf alfirmed, [FNS] Flrst the
court concluded lhut Stale Farm had standlng to
bring an sction to plevent the Commmsmner **76
from d1sclo=‘.mg ils'record A data. Second, the court
held that the Commlssmner did not exceed his
statutory nuthority by muking communlty service
statemenls suhject lo the public disclosure mandate
of Insurance Code scetion 1861.07, Thn‘d, the court
found no (rude scerel cXception’ to the public
disclosuré mandate of insurance Code section
1861,07. Acwulmg to the court, Insurance Code
section 1861.07 declared a general ‘rulé requlrmg
disclosure “without exceptions” and did  not
inéorporatc the exemplion from disclosure for
statutory privilegés [ound in Govemment Code
sectioni 6254, subdwmnn (k). Thus, Stata Farm
could. not shicld its record A data from public
ms;;ecnon by nsserling the trade secret privilege
codified in Lvidence Code section 1060, Finally,
the court held that, cven if the trade secret privilege
applied, it "siill would not protect State Farm's
record A dai." Relying on Uribe v. Howie (1971)
19 CalLApp.3d 194, 96 Cul.Rptr. 493, the court held
that Evidenge Code scction 1060, even if
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applicable, could not shield
disclosure because "the pu |_c_ interest is better
served by disclosure ... than, by nondisclosure." As
a result, the court dechned to consider State Farm's
contention that there wes a tuable issue of fact as to
whether its record A dataisa t| ade secret,

this data from

SR

FN3, Pending consideration of the appeal,

the Court of Appeal "temporarily enjoincd

the Commissioner, the Departmient, and
" Interveners from disclosing data,

mfonnatlon, or potential trade secrets Lhat
State Farm provided under [Regulation]
“2,6.46 6, the record A dats."

We granted review.

11,
Mnm Bcfore the Court of Appeal, Stale Farm
contended the Commissioner exceeded his

"statutory authority by meking community service
staterneiits subject to the public disclosure mandate
of Insurance Code section 1B61.07 and that
California Code of Regulations, title 10, section
2646.6, subdivision (c) [was] invalid to the extent
that it purport[cd] to do so" Accordmg to State
Farm, only fgnnatxon submitted pursuant (o article
10 of chapter 9 of part 2 o'f' division 1 of the
. instirancé Code’ (hereaﬂer article '10) must be.*1040,
disclosed undcr Insurance Code section 1861 07,
and. ccmmunlty service statements. do not contain
Such information. The court rejected | this
content:on Citing lnsurancc Code section 1861. 03,
[FN6] it concluded that "arTICLE 10 is not only
about rates and "'*"‘350 rale rcgulatlon it also
coficerns other factors that may imper mlsmbly aflect
the avallablhty of msumnce " Thus, “[ijt was well
within_the. authonry of the Commissioner 1o
conclude that requiring insurers 1o submit  the
lnformatmn contained in those statements would
fac*.lltate hig obhgallons to implement and enforce
amcle IU“ In a convoluted argument, State Farm
now challcnges this’ holdmg We, however, find lhe
pubilc inspection provision of Regulallon 2646.6,
subdivision (c) to be valid.

FN6, As relevant here, Insurance Code

Page 8of 13
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section 1861.03, subdivision (&) provides
that "[tlhe business of insurance shall be
subject to the iaws of California applicable
to any other business, including, but not
limited to, the Unruh Civil Rights Act (
Sections 51 to 53, inclusive, of the Civil
Code), and the antitrust and unfair .business
practices laws (Parts 2 (commencing with
Seclion 16600) and 3 (commencing with
Section 17500) of Division 7 of the
Business and Professions Code)."

[2][3][4] In reviewing the validity of a regulation,
“loJur funclion is to inquire into the legality of the
regulations, not their wisdom." (Morris v. Williams
(1967) 67.Cul.2d 733, 737, 63 CalRptr. 689, 433

P.2d 697) The Commissioner - "has broad
discretion lo adopt rules and regulations as
necessary lu prumote Lhe public. welfare" (

Calfarm, supra, 48 Cul.3d.at p. 824, 258 Cal.Rptr.
161, 771 P.2d¢ 1247.) Thus, our task "ig limited to
determining whether the regulation (1) is 'within the
scope of the authority conferred' (Gov.Code, §
11373) and (2) is ‘'reasonably. necessary to
effectuate the purpose of lhe statute' (Gov.Code, §
11374)." "(Agriculmral. Labor Relations Bd. v,
Superior Court (1976) 16 Cal.3d 392; 411, 128

Cal.Rptr.. 183, 546 P.2d G87.) In this. case, State
Farm only chellenges the -authority--of. the
Commissigner  to enact the public -inspection

provision ol Regululion 2646.6;, subdivision - (c).
We must lherefore  conduct -an  independent
examinalion. (scc ?nm Century, supra, 8 Cal.4th at
Pp. 271-272, 32 Cal. Rptr.2d BO7, 878..P.2d 566)

and deterinine “whether in enacting the, -specific

rule” the Commissioner "reasonably interpreted the
legislative mamdulc™ **77(Fox v. San Francisco
Residential Rent cte. Bd. (1585) 169 Cal.App.3d
651, 656,215 Cal.Rpir. 565).

The challenued portion of Regulation. - 2646.6,
subdivision (c) provides that community service
statements arc subject to Insurance Code .section
1861.07, As rclevunt here, Insurance Code section
1861.07 states that "all .information" submitted to
the Commissioner "pursuant to" article 10 Ushall be
available for public inspcetion....” Because all
information provided pursuant to article 10--which
encompasscs Jusurunce Code sections 1861.01 to
1861.16--is subject 1o public disclesure under
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Insurance -Code section 1861.07, the validity of the
regulation depends on whether the statutes in article
10 authorize the Commissioner to require
community service statements, :

*1041 In answering this question, we first find that
Office of Administrative Law (OAL) opinicns
approving Regulation 2646.6 are irrelevant, "The
approval of a regulation ... by the [OAL) ... shall
not be considered by a court in any aclion for
declaratory relief brought with respect to a
regulation." (Gov.Code, § 11350, subd. (c), ilalics
added; see also Jimenez v. Honig (1987) 188
Cal.App.3d 1034, 1040, fn. 4, 233 Cual.Rptr. 817
["The courts are precluded from considering ... the
opinion of the [Office of Administrative Law
(OAL) ] .. in reviewing the validity of the
regulation"].) Thus, we reject State Farm's claim
that we are constrained by holdings of the OAL. As
such, we may consider all the article 10 slalulcs
cited as authority for the promulgation of
Regulation 2646.6, subdivision (c¢)--i.e., Insurance
Code sections 1861.02, 1861.03 and 1861.05--in
determining the regulation's validity. (Sec Nole,
foll. Regulation 2646.6.) :

Nor, contrary to State Farm's contention, did the
Court of Appeal consider whether Insurance Cade
section 186103 actually incorporates provisions of
the Unruhk Act and other business laws. Rather, the
court comrectly observed that Insurance Code
section 1861.03 made "the business of insurance
subject to the state's ***351 antitrust and unflair
business practice laws and to the Unruh Civil Rights
Act" (See also Farmers Ins. Exchange v. Superior
Court (1992) 2 Caldth 377, 394, 6 Cal.Rpir.2d
487, 826 P.2d 730 [Ins.Code, § 1B61.03 "merely
modifies preexisting law, to provide, in essence,
that insurers are subject to the unfair business
practices laws in addition fo preexisling regulationg
under the McBride Act, as amended"].) Based on
the breadth of these business laws, lhe court then
concluded that article [0 "encompasses more than
rate matters and addresses other factors thal may
impermissibly affect the availability of insurance."

In doing so, the Court of Appeal correctly found
that the Commissioner did not exceed his authorily
by promulgating the public inspection provision of
Regulation 2646.6, subdivision (c). As parl of
Proposition 103, article 10" s stated purpose was "

. rate
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'to protect consumers from arbitrary insurance rates
and practices, 1o encourage a competitive insurance
marketplace, to provide for an accountable
Insurance Commissioner, and to ensure that
insurance is fajr, available, and affordable for all
Californians! " (Historicai and Statutory Notes,
42A West's Ann. Ins.Code (1593 ed.) foll. §
1861.01, p. 649.) To this end, article 10 gives the
Commissioner broud authority over insurance rates (
CAARP, supra, 232 Cal. App.3d at pp. 913-914, 283
Cal.Rptr. 562), and expressly preciudes him from
approving rntes Lhat are 'excessive, inadequate,
unfairly discriminatory or otherwise in violation of"
chapter 9 of the Insurance Code (Ins.Code, §
1861.05, subd. (n)). Through Insurance Code
section 1861.03, subdivision (a), the article also
subjects the business of insurance to  laws
prohibiting discriminatory and unfair business
practices. Thus, article 10 is not limited in scope to
regulation. It *1042 glso addresses the
underlying Taclors that may impermissibly affect
rates charged by insurers and lead to insurance that
1s unfair, unavailable, and unaflordable.

As such, the Commissioner undoubtedly has the
authority under arlicle 10 to gather any information
necessary for determining whether these factors are
impermissibly allvcling the fairness, availability,
and affordability of insurance. This information
necessarily includes statistical data relevant to the
Commissioner's  determinalion that a California
communily is underserved by the insurance **78
industry. (Sce Rep. 2646.6, subd. (c) [using
information from communily service statements, the
Commissioner  shull  “issue the Commissioner's
Report on Underserved Communities which will
repart  those  communilics  within  California,
designaled by ZII' code, that the Comrnissioner

finds to be underserved by the insurance
industry"].)  Therelore, ihe  Commissioner
reasonably  concluded that community service

statements [ull within his legisiative mandate under
article 10. Accordingly, we conclude that the
Commissioner did not exceed his statutory authority
by promulgating Regulotion 2646.6, subdivision
(c), and subjecting these slatements to the public

disclosure muandawic of Insurance Code section
18G1.07.

1l
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(5]  Although . the public, inspection provision of
chulanon 2646.6, subdivision (¢) is .a valid
regulatlon the scope of disclosure required by the
regulahon depends on the scope of disclosure
required by Insurance Code section 1861.07.
Accordlng to State Farm, Insurance Code. section
1861 07, by expressly barnng the nppllcatlon of the
exemption ~ from public’ disclosure codified in
Govcmmcnt Code scctron 6254, subdivision (),
estabhshcs that the rest, of Government Code
section 6254 appllcs Specifically, Stale Farm
contends ***352 ‘Government Code section 6254,
subdlvx.s"n. (k)--whlch ‘exempts from disclosure
"[r}ecords the disclosure, of which is cxempted or
prohiblted pursuant to .federal or state lnw,
including,” biit not limited to, plowsmns of the
Ewdence Code relahng to privilege"--controls.
Thus trade secrat information privileged under
Ewdence Code ‘section 1060 should be exempt from.
pubhc dlsclosure under insurance Code section
1861.07. (Sec CBS, Inc. v. Block (1986) 42 Cal.3d’
646, 656, 230 CalRptr 362, 725 P.2d 470 [
Gov.Cade,’ § 6254 subd. (k) "merely incorporates
ather prohibitions establislied by law"].)

The lnteweners contend Insurance Codc SECUD['I
l861 07 establlshes an - absolute rule in, fnvor of

subdwmon (d) merely buttrosscs this rule. Thus
accordmg to *1043 the interveners, neilher
Government Code sectnnn 6254, subdivision (k) nor
Ewdence Code sccnon 1060 apphes o a recor ds

lI'Il'.ETVBI'lBI'S

[6][7][8][9][10] “When conshumg a slatule, we

effectuate the purpose of the law.' " (Wilcox u
Btrtwhzstle (1999) 21 C'll 4th 973, 977 90

Cal Rptr 2d’ 260, 987 P.2d 727, quoting DuBo:s V..

Workers Comp Appeals Bd. (1993) 5 Cal. 41h 383,
337 207 Cal, Rptr 2d 523, 853 P2d 978) "in
determmmg such intent, a court must look first lo
the g of the. statutc themselves giving lo the
1anguage ItS usual ordmary u-npo:t and according
s1gmf'\cance if posmblc 1o every word, phrase and

sentencé in pursuance of the iegislative purpose (|

Dyna-Med, Inc. v. Fair Employment & Housing
Com. (1987) 43 Cal3dd 1379, 1386-1387, 241
Cel.Rptr. 67, 743 P.2d 1323.) At the same time,

" Fontana.
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"we do not consider .. statutory .language in
isolation." (Flannery v. Prentice (2001).26 Cal.4th
572, 578, MD Cal.Rpir.2d 809, 28.:P.3d B860.)
Instead, we "examine the entive substance-of the
statute in order to determine the scope and purpose
of the provision, construing its words in, context and
harmonlzmg its various parts, (Alford v..Superior
Court (2003) 29 Caldth 1033, .:1040,. 130
Cal.Rptr.2d 672, 63 P.3d 228) Morcover we "
‘read every stalule "with .reference -to.the entire
scheme of law of which it is part so that the. -whole
may be harmionized and retein effectiveness.” * " (
Calatayud v. Stuie of Califernia (1998) 18 Cal. 4th
1057, 1065, 77 Cul.Rptr.2d 202, 959 P.2d 360,
quoting People v. Pieiers (1991) 52 Cal.3d 894,
899, 276 CalRpir. 918, 802 P.2d 420,) "These
rules apply cqually in construing statutes enacted
through the initinlive process." {(Day v. .Ciy. of
(2001) 25 " Caldth 268, 272, 105
Cal,Rptr.2d 457,19 P.3d 1196.) ,

We now apply these rules, Insurance Code section
1861.07 siales:. "All information- provided to :the
commissioncr pursuant (o [article 10] shall-.be
available for public inspection, -and the provisions
of Section 6254(d) of the Government Code and
#*79Section 18579 of (he Insurance Code shall
not. apply.” The; first clause broadly requires .public;
disclosure of "[a 1 !t information_ provided to.the
commissioner pursuant 10" art;cl‘e 10--which, by
definition, includes record, A ..data, - (Ins.Code; §
1861.07, italics added:) Thus,. Insurance .Code
section 18G1.07, on ils:lace; subjects State Farm's
mcorclA data 10 public’inspection. : R

*1044 The second clause . Of Insurance Code
section, |861.07--which, .states that two specxfic
statutory cxcmptions [rom disclosure . do - not
apply--docs not aller this conclusion, The. .statutes
listed in the sccond clause-Government Code
section 6254, ***333 subdivision (d) [FN7] and
Insurance  Code  section. 18579 - [FNB]
--SPECiFically cxempl [from . disclosure . records
relating to regulatory information provided. by
insurers to siwtc agencies. Begause the application
of these exempiions would nullify the broad
disciosure mandate of Insurance Code
1861.07, the dralters of Proposition 103 presumably
added the sccond clause (o make clear. that these
exemplions do not apply. As such, this clause does
not establish that the olher statutory exemptions
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from disclosure found in Government Code section
6254--such as section 6254, subdivision (k)--do
apply. Indeed, the drafters’ use of the inclusive term
"all" to describe the information subject to public
disclosure bolsters this construction of Insurance
Code section 1861.07. (See California Assn. of
Dispensing Opticians v. Pearle Vision Cenier
(1983) 143 Cal.App.3d 419, 429, 191 Cal.Rptr. 762
[use of "inclusive terms such as 'in any furm directly
or indirectly' and ‘or otherwise' " indicaled thal the
listed items were not intended to be exclusive]),
disapproved on another ground in Leach v. City af
San Marcos (1989) 213 Cal App.3d (48, 661, 201
Cal.Rptr. 805; Worthington v. Unemployment ns.
Appeals B8d. (1976) 64 Cal App.3d 384, 388, 134
Cal.Rptr. 507 ["The pgeneral expression ['any and
all'] we deem not to be limiled by the descriplion of
two common positions of persons engaged *1045
by others"].) Thus, when viewed in conlext, the
exemptions listed in Insurance Code section 186].07
“"are meant to be examples rather thn  an
exhaustive listing of all those" statutory exempiions
that are inapplicable. (California  Assn. of
Dispensing Opticians, at p, 429, 191 Cul.Rpir. 762.)

FN7. Govemment Code section 6254,

subdivision (d) provides thal: "Exccpl as
provided in Section 6254.7 and 254,13,
nothing in this chapter shall be construed
to require disclosure of records thul are
any of the following: [{] ... (d) Canlaincd
in or related to any of the following: [{]
(1) Applications filed with any siale
agency responsible for the regulation or
supervision of the issuance of securilics or
of financial institutions, including, but not
limited to, banks, savings and loun
associations, industrial loan componics,
credit unions, and insurance campanics. |
M (2) Examination, operaling, or
condition reports prepared by, on behalf
of, or for the use of, any slalc apenvy
referred to in  paragraph (1) [{] (3}
Preliminary drafls, notes, or inlerageney or
intra-agency communications prepared by,
on behalf of, or for the use of, any slae
agency referred to i paragraph  (1).[Y]
{4) Information received in conlidence by
any state agency referred to in paragraph

“)'rl

FNB8. Insurance Code section 1857.9 states
in relevant part that "(a) An insurer doing
business in this state, except as provided
by subdivision (f), shall report the
information specified by the commissioner
that is collected by a licensed advisory
organization on an annual basis for each
clnss of insurance designated in the prior
colendar year by the commissioner
pursuant to subdivision (b) for policies
issued or issued for delivery in California.
The commissioner shall  waive the
requirements of this subdivision for any
information (hut has been provided to the
Insurance Scrvices QOffice by the insurer, if
the Insurance Services Office provides the
information 1o the commissioner on or
befure the dule on which the insurer is.
required Lo filc the statement ... [q] ... [
] ti} The infurmation provided pursuant to
subdivision (a) shall be confidential and
not revealed by the department, except that
the commissioner may publish an analysis
of the duta in aggregete form or in &
minner  which . does  mot  disclose
confidential informetion about identified
insurers or insureds.”

Such a conslruction comports with the purpase

behind Proposition  103.  Proposition 103  was
enacted Lo “ "ensure thal ipsurance is fair, available,
and afforduble for all Californians. " (Wolfe w
State Farm Fire & Casualty Ins. Co. (1996) 46
Cal.App.dih 554, 564, 53 CalRptr.2d 878.) To
achieve this goul, the dmlers established a public
hearing process for reviewing insurance rate
chenges. (Sec Ins.Cude, §§ 1861.05, 1861.035,
1861.08.) In doing so, the drafters sought to
"enable ***354 consumers to permanently unite to
fight against insurunee wbuse..." (Ballot Pamp.,
Gen, Elec. (Mov. §, 1U88) arguments in favor of
Prop. 103, p. G88.) By giving the public **80
access fo ull informulion provided to the
Commissioner purstanl Lo article 10--which was
enacted by [I'roposition 03--our construction of
Insurance  Code  section  1861.07 is  wholly
consistent with Proposition 103's goal of fostering
consumer participnlivn in the rate-setting process..

Nonetheless, Swfe Farm contends our rules of

Copr. @ Buncroft-Whimey and West Group 1993

371

http://print. westlaw.com/delivery.htm!7dest=atp&dataid=A 005580000008 1 460003780882... 7/28/2004




12 Cal.Rptr.3d 343

32 Cal.4th 1029, 88 P.3d 71, 12 Cal.Rptr.3d 343, 4 Cal. Daily Op. Serv. 3571, 2004 Daily Journal D.A.R, 4984

(Clte as; 32 Cal.4th 1029, 88 P.3d 71, 12 Cal.Rptr.3d 343)

stat_titory constructicn compel a contrary conclusion.

According to State Farm, Insurance Code section i

1861.07, by spemfymg that. the exemption from
disciosure found in Govemment Code section 6254, .
subdnvzslon (d) does not apply, establishes that Lhc.'.'_
rest ‘'of Govemnent” Code section 6254--including

its other exemptlons from disclosure, such as the
exermption codifj ed_in subdivision (k)-- does apply.
Otherwise, the ¢lause would be mere surplusage and
sefve no pifpose, in direct contravention of our
rules of statutory construction. (See, e.g., Williams
. .S‘uperzor Couri (1993) S Cal.4th 337, 357, 19
Cal.Rptr.2d 882, 852 P.2d 377 ["An |mcrprctul:un
that' renders statutory language a nullity is obviously
to be avmded"] )

(k1] Statc Farm also claims that the rule of
slatutory constructlon eipressio unius esi exclusio
alterius, cstablxs_bes that the other exemplions from
disclosure codified in Government Coude seclion
6254 $hould apply. Under this rule, "where
exceptions to a general rule are specified by stalule,
other exceptions sre rot lo be presumed unless a
CONtraty’ Ieglslatwe intent can be disccrmed." (
Mountain Lion Foundanon v. Fish & Game Coni.
(1997) 16 Cai4th 105, 116, 65 Cal.Rptr.2d 580,
939 P2d 1280) Actording to State Farm, the
second clause of Insurance Code seclion 1861.07
creates &n exception to the gencrai rule--that
records identified in Government Code section 6254
may be exempt from disclosure--for those records
identified in subdivision (d). Thus, il contends no
exception shoilld be presumed for these records
ldemlfed in any other part of Goverument Code
section 6254 including subdivision (k). (Sce
Mountnm Lion Foundarmn at p. i16, 05
Cal, Rptr 2d 580 939 P.2d 1280.)

*1046_These rules of statutory construction do not,
however apply here. As cxplained above, the
Ianguage of, [nsurance Code section 1861.07, when
viewed in context is nol ambiguous and, by its
terms, requlres public disclosure of the record A
data. (Sé¢ ante, 12 Cal.Rptr.3d at pp. 152-354, K8
P.3d at pp.. 79-80.) The rules cited by State Farm
thcrefore "cannot perfnnn [their] proper, role uf
resolvmg an ambxgunty in statutory Janguage or
uncertamty in legislative inlent because here we
encounter neither ambiguity nor uncertainty.” (
Williams v, Los Angeles Metropolitan Transit
Authority (1968). 68 Cal.2d 599, 603, 68 CalRpir.
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257, 440 P.2d 497.) "In (hese circumstances there .

is no room for the proposed rule[s]} of construction."
(fbid) Indeed, we have long recognized that these
rules do'not control where, as here, the statutory
language "may [airly comprehend many different
objects, some of which are mentioned merely by
way of example, without excluding others of similar
nature." {Estate of Banerjee (1978) 21 Cal.3d 527,
539, fn. 10, 147 Cul.Rptr, 1537, 580 P.2d 657.)

Finelly, the fact (hat insurers may invoke the trade
secret privilege in the public hearing process
establishcd by Proposition 103, pursuant to
Insurance Code scclion 18G1.08, does not dictate a
different***355 result. [FNO] There is nothing
anomalous about precluding ‘insurers from invoking

the trade sceret privilege ofler they heve already

submitted  trade  secret  information to  the
Commissiondt pursuant 1o a regulation validly
enacted under orticle 10 (see anfe, 12 Cal.Rptr.3d at
pp. 349-351, 88 P.3d ot pp. 76-78), while
permitling them to invoke the privilege in response
1o a request {or informution in 2 public rate hearing,
Insurance Code scclion 1:n1.07 merely . requires
public disclosure of "information provided to the
commissioner  pursuant 1" article 10, By

definition, Ihis information is **81 reievant to the
Commissioner's  mandate ,under article- 10 to
'ensure that  insurance s [air, available, and
affordable lor ull Californinng.' " (Historicel and

Statutory Moles, 42A West's Ann. Ins.Code, supra,
foll. § 1861.01, ot p. 649.) Given that article 10
seeks lo encournge public participation in the
rate-setling process (see ante, at p.-16), precluding
insurers from withholding 1ade secret information
already provided (o the Coemmissioner. because of
its reievance, under article 10 (see.ante, at pp.
349-351, 88 P.3d ot pp. 76-78). is . certainly
reasonable, [FN10} *1047 And such a conclusion
does not render mieaningless the’ insurers' power to
invoke Ihe trnde secret privilege at the public rate
hearing, beciuse  insurers  may  still  prevent
disclosure ol trade scerel information not slready

10.

FN9. Unter Insurnnce Code section
1861.08, rufc . hearings are  “conducted
pursunnt to Chapler 5 {commencing with
Scetion 11500) of Iart 1 of Division 3 of
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Title 2 of the .Government Code.."
Because Govemment. Code section 11513,
- subdivision (c) provides that "[i]he rules of
privilege shall be in effect to the extent
they are otherwise required by statute o be
recognized at the- h‘earing," the trade secret
pnwlege codified "in Evidence Cade
section 1060 applies in these hearings.

FNI0, In’ reaching this conclusion, we
decide only that information ealready
provided to the Commissioner pirsuant lo
& validly enacted regulation under article
10 iz not protected by the trade secrct
privilege,

Accordingly, we conclude that Insurance' Code
gection 1861.07 does not incorporate the exemplion
to disclosure found in Govemment Code seclion
6254, subdivision (k), and that trade secrct
informeation is therefore not exempt from disclosure.

Besause we find that State Farm may not invoke
the trade’ secret privilege to prevent disclosure of ils,

record A date under Insurance Code section 1861.07
, we decline to eddress the other issues raised by
State Farm. [FN11]

FNI1. Specifically, we do not determine
whether (1) m trade secret owner s
standing to assert the trade secrel privilege
and prevent the Commissioner [om
disclosing its trade secret informaliun
pursuant to a records request undeer
Insurance Code section I861.07; (2) a
trade gecrst owner has waived the trade
secret piivilege by submitting its. trade
secreéts  in its  community  service
statements, and (3) the "injuslicc"
exception to the trade secret privilcee
permits disclosure despite the privilcge
under the facts of this case,

DISPOSITION
We affirm the judgment of the Court ol Appeal.

WE CONCUR: GEORGE, C.J., KENNARD,

BAXTER, WERDEGAR, CHIN, and MORENO,
L.

32 Cal.dih 1029, 88 B.3d 71, 12 Cal.Rptr.3d 343, 4
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TOPANGA ASSOCIATION FOR A SCENIC
COMMUNITY, Plaintiff and Appellant,

V.

COUNTY OF LOS ANGELES et al., Defendants
and Respondents; JAMES WARREN BASSLER
et al.,, Real Parties in Interest and Respondents
L.A. No, 30139,

Supreme Court of California

May 17, 1974,

SUMMARY

In administrative mandamus proceedings, the trial

court refused to disturb 2 variance granted by a

county agency permitting a2 mobile home park on
about 28 acres of an area zoned for light agriculture
and single family residences. (Superior Court of Los
Angeles County, No. C-7268, Robert A. Wenke,
Judge.}

The Supreme Court reversed and- remanded the
cause to the trial court with directions to issue a writ
of mandamus requiring the county board of
supervisers to vacate the order awarding a variance.
The trial court was also directed to grant any
further, appropriate relief. It was expressly held that
regardless of the terms of a local zoning ordinance,
the  governing  administrative  agency, in
adjudicating an application for a variance, must
make findings such as will enable the parties to
determine whether and on what basis they should
seek review and, in the event of review, to apprise
the court of the basis of the agency's action. Also, it
was held that as a prereguisite to sustaining a
variance, the court must determine that substantial
evidence supports the agency's findings and that
they support the agency's decision. It was pointed
out that . Gov. Code, § 65906, outlining the
circumstances under which a variance may be
properly granted, emphasizes disparities between

)] Zoning and
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properties, rather than the treatment of the subject
property's characteristics in the abstract. The court
noted that the agency's report focussed almost
exclusively on the qualities of the subject property
and failed to provide comparative information on
the surrounding properties, with the result that the
agency's summary of "factual *507 data," on which
its decision apparently rested, did not include facts
sufficient to satisfy the Government Code provision.

In Bank. (Opinion by Tobriner, I., expressing the
unanimous view of the court.)

HEADNOTES

Classified to California Digest of Official Reports

(1) Zoning and Planning § 4--Variances--Findings.
Regardless of whether the local zoning ordinance
commands that the variance board set forth
findings, that body must render findings sufficient
both to enable the parties to determine whether and
on what basis they should seek review and, in the
event of review, 1o apprise & reviewing court of the
basis of the board's action.

(2) Zoning and Planning § 4--Variances--Judicial
Review.

Before sustaining a zoning variance, a reviewing
court must scrutinize the record and determine
whether  substantial evidence supports the
administrative agency's findings and whether these
findings support the agency's decision. And in
making these determinations, the reviewing court
must resolve reasonable doubts in favor of the
administrative findings and decision.

Planning §
#--Variances-- Administrative Mandamus.

Code Civ. Proc., § 1094.5, goveming judicial
review of administrative agencies’ adjudicatory
decisions by mandamus, applies to the review of
zoning variances awarded by bodies such as the Los
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Angeles County Regional Planning Commission.
(4) Administrative Law § 139--Administrative
Mandamus--Court's Duties.

Code Civ. Proc., § 1094.5, relating to
administrative mandamus, contemplates that, at a
minimum, the reviewing court must determine both
whether  substantial  evidence supports  the
administrative agency's findings and whether the
findings support the agency's decision.

(5) Administretive Law § 143--Administrative
Mandamus--Record of Administrative Proceeding;
Implicit in Code Civ. Proc., § 1094.5, relating to
administrative mandamus, is a requirement that the
administrative agency which renders the challenged
decision set forth findings *S08 to bridge the
analytic gap between the raw evidence and the
ultimate decision or order.

[See Cal.Jur.2d, Zonmg, § 209; Am.Jur., Zonmg
(1sted § 225}.]

(6) Zoning and Planning § 4--Findings--Contents.
Although a zoning variance board's findings need
not be stated with the formality required in judicial
proceedings, they must expose the board's mode of
analysis to an extent sufficient to enable the parties
to determine whether and on what basis they should
seek review and, in the event of review, to apprise a
reviewing court of the basis for the board's action.
(Not approving the language in Kappadah! v. Alcan
Pacific Co. (1963) 222 Cal.App.2d 626, 639 [35
CalRptr. 354); Ames v. City of Pasadena (1959%)
167 Cal.App.2d 510, 516 [334 P.2d 653], which
endorses the practice of setting forth findings solely
in the language of the applicable legislation.)

(7) Zoning and Planning § 4--Granting of Variance
as Quasi-judicial Administrative Function.

Although the adoption of zoning regulations is a
legislative function, the granting of variances is a
guasi-judicial, administrative function,

{8) Zoning and Planning § 6(1)--Contractual
Nature of Zoning Scheme.

A zoning scheme is similar in some respects to a
contract; each party foregoes rights to use its land as
it wishes in return for-the assurance that the use of
neighboring property will be similarly restricted.
The rationale is that such mutual restriction can
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enhance total community welfare:

(9) Zoning and Planning § 4--Variances--Need for
Compliance With All Legislative Requirements.

Inasmuch as a zoning variance may be sustained
only if all applicable legislative requirements have
been satisfied, the question whether a particular
variance which had been granted by a county
agency conformed to the criteria set forth in an
applicable county ordinance became immaterial in
the Supreme Court's administrative mandamus
review of the variance once that court had

- concluded that the criteria set forth in Gov, Cede, §

65906, for the granting of a variance had not been
met.

(10) Zoning and

4--Variances--Statutory Criteria.
Gov. Code, § 65906, setting forth criteria for the
granting of a zoning varance, emphasizes
disparities between properties,. not treatment of the
subject -property's *S09 characteristics in the
abstract, and contemplates that, at best, only a small
fraction of any one zone can gualify for a variance.

(1) Zoning and  Planning §
4--Variances:- Applicant's Burdens,

Speculation about land neighboring on land for
which a zoning variance is sought will not support
the award of a varience. The party seeking the
variance must shoulder the burden of demonstrating
to the applicable agency that the subject property
satisfies the requirements for the variance sought.
Neither the agency nor the reviewing court may
assume without evidentiary basis that the character
of neighboring property is different from that of the
property for which the variance is sought.

Planning §

(12} Zoning énd Planning § 4-L1m1tatmns on
Granting of Variances.

Radical alteration of the nature of an entirg zone is
& proper subject for legislation but -not for
piecemeal adjudication by an administrative agency
through the granting of variances for large parcels,

(13) Zoning and Planning § 4—Prohibition of
Variance Granting-"Special Privilege.""

In the absence of an-affirmative showing that a
particular parcel in a certain zone. differed
substantidlly and in relevant aspects.from other
parcels therein, a variance granted with respect io
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that parcel amounted to the kind of "special
privilege" explicitly prohibited by Gov. Code, §
65906, establishing criteria for granting variances.
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TOBRINER, J.

We examine, in this case, aspects of the functions
served by administrative agencies in the granting of
zoning variances and of courts in reviewing these
proceedings by means of administrative' mandamus.
We *510 conclude that variance boards like the
ones involved in the present case :must render:
findings to support their ultimate rulings. We also
conclude that when called upon to scrutinize a grant
of a variance, a reviewing court must determine
whether substantial evidence supports the findings
of the administrative board and whether the findings
support the board's action. [FN1] We determine in
the present case that the last of these requisites has
not been fulfilled.

FN1 We recently held in Strumsky v. San
Diego County Employees Relirement
Association (1974) 11 Cal3d 28 [112
Cal.Rptr. 805, 520 P.2d 29)], that if the
. order or decision of a local administrative
agency substantially affects 2 "fundamental
vested right," a court to which a petition

for a writ:of mandamus has been addressed .

upon the ground that the evidence does not
support the findings must exercise its
independent judgment. in - reviewing the
evidence and must find abuse of discretion
if the. weight of the evidence fails to
support the findings. Petitioner does not
suggest;, nor do we find, that the present
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case touches upon any fundamental vested
right. (See generally Bixhy v. Piermo
(1971) 4 Cal3d 130, 144- 147 [93
CalRptr. 234, 481 P.2d 242]; Temescal
Water Co. v. Dept. Public Works (1955)
44 Cal.2d 90, 103 {280 P.2d 1].) '

The parties in this action dispute the future of
approximately 28 acres in Topanga Canyon located
in the Santa Barbara Mountains region of Los
Angeles County. A county ordinance zones the
property for light agriculture and single family
residences; [FN2] it also prescribes a one-acre
minimurn lot size. Upon recommendation of its
zoning . board: and despite the opposition of
appellant-petitioner: - an incorporated nonprofit
organization composed of taxpayers and owners of
real property in the canyon - the Los Anpeles
County Repional Planning Commission granted to
the Topanga Canyon Investment Company a
variance to establish a 93-space mobile home park
on this acreage. [FN3] Petitioner appealed without
success to the county board of supervisors, thereby

. exhausting its administrative remedies. Petitioner

then sought relief by means of administrative
mandamus, again unsuccessfully, in Los Angeles
County Superior Court and the Court of Appeal for
the Second District. -

FN2 Los Angeles County * Zoning
Ordinance No. 7276.

FN3 Originelly the real party in interest,
the Topanga Canyon Investment Company
has been replaced by a group of
snccessoral real parties in interest. We
focus our analysis on the building plans of
the original real party in interest since it
was upen the basis of these plans that the
zoning authorities granted the variance
challenged by petitioner.

In reviewing the denial of mandamus below, -we
first consider the "proper role of agency and
reviewing court - with. respect. to the grant of
variances. We then apply the proper standard of
review to the facts of the case in order to determine
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whether we should sustain the action of the Los
Angeles County Regional Planning Commission.
*511

1. An administrative grant of a variance must be
accompanied by administrative
findings. A court reviewing that grant must
determine whether substantial
_ evidence supports the findings and whether the
findings support the conclusion
that all applicable legislative requirements for a
variance have been

satisfied,

A comprehensive zoning plan could affect owners
of some parcels unfairly if no means were provided
. to ‘permit flexibility. Accordingly, in an-effort to
achieve substantial parity and perhaps also in order
to insulate zoning schemes from constitutional
attack, [FN4] our Legislature laid a foundation for
the pranting of variances. Enacted in 1963, section
65906 of the Government Code establishes criteria
for these grants; it provides: "Variances from the
terms of the zoning ordinance shall be granted only
when, because of special circumstances applicable
to the property, including size,-shape, topography,
location or surrcundings, the strict application- of
the zoning ordinance deprives such. property of
privileges enjoyed by other property in the vicinity
and under identical zoning classification [f] Auny
variance granted shall be subject to such conditions
as will assure that the adjustment thereby authorized
shall not constitute a grant of special privileges
inconsistent with the limitations upen other
properties in the vicinity and zone in which such
preperty is situated.” [FN5]

FN4 1 Appendix to Journal of the Senate
(1970 Reg, Sess.) Final Report of the Joint
Committee on Open Space Land (1970)

pages 94-95; Bowden, Article XVII -.

Opening the Door to Open Space Control
(1970} 1 Pacific L. 461; 506. See Metcaif
v. County of Los Angeles (1944) 24 Cal2d
267, 270271 [148 P.2d 645]; Gaylord,.
Zoning:  Variances,  Exceptions.:v and
Conditional Use Permits in California
(1958) 5 U.C.L.A. L.Rev. 179, Comment,

The - General Weifare, Welfare Economics, .
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So.Cal.L.Rev. 548, 573. See generally
Note, Administrative Discretion in Zoning
(1969) 82 Harv.L.Rev. 668, 671. The
primary constitutional concern is that as
applied to a particular land parcel, a
zoning regulation might constitute a
compensable "taking" of property.

FN5 A third paragraph added to section
65906 declares: "A variance shall not be
pranted for a parcel of property which
authorizes a use or activity which is not
otherwise expressly authorized by the zone
regulation pgoverning the parcel of
property." This paragraph serves to
preclude "use". variances, but apparently
does not prohibit so-called “bulk”
variances, those which prescribe setbacks,
building heights, =and the like. The
paragraph became effective ‘'on November
23, 1970, 19 days after the Los Angeles
County Regional Planning - Commission
granted the variance her¢ at issue.
Petitioner does not contend that the
paragraph is applicable to the present case.

Applicable to all zoning jurisdictions except
chartered cities (Gov. Code, § 65803), section
65906 may be supplemented by harmonious local
legislation. [FNG] We note that Los Angeles County
has enacted an ordinance which, *512 if
harmonious with section 63906, would govern the
Topanga Canyon property here under consideration.
Los Angeles County's Zoning Ordinance No. 1494,
section 522, provides: [FN7] "An' exception
[variance] may .. be granted where there are
practical difficultics or unnecessary hardships in the
way of carrying out the strict letter of the ordinance,
and in the granting of such exception the spirit of
the ordinance will be observed, public safety
secured, and substantial justice done."

FN6 Government Code section 65800
declares that the code chapter of which
section ‘65906 is 2 part is intended to
provide minimum limitations within which
counties and cities' can exercise maximum

and  Zoning - Varignces (1965) 38 control over local zoning matters. Article
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XI, section 11 of the California
Constitution declares that -“[aJny county,
city, town, or township may make and
enforce within its limits all such local,
police, sanitary- and other regulations as
are not in conflict with general laws."

FN7 This section recently was repealed but
was in force when the zoning agencies
rendered their decisions in the present
case, For purposes of more succinct
presentation, we refer in text to the section
in the present tense.

Both state and local laws thus were designed to
establish requirements which had to be satisfied
before the Topanga Canyon Investment Company
ghould have been granted its variance. Although the
cases have held that substantial evidence must
support the award of a variance in order to insure
that such legislative requirements bave been
satisfied [FNRB] (see,” e.g., Siller v Board of
Supervisors (1962) 58 Cal.2d 479, 482 [25
Cal.Rptr, 73, 375 P.2d 41); Bradbeer v. England
{1951) 104 Cal.App.2d 704, 707 [232 P.2d 308]),
they have failed to clarify whether the
administrative agency must always set forth findings
and have not illuminated the proper relationship
between the evidence, findings, and ultimate agency

action. [FIN9]

FNB The rule stated finds its source in
authorities holding that all adjudicatory
determinations of local agencies are
entitled to no more than substantial
evidence review, As indicated above (fn. 1,
ante) those authorities no longer state the
law  with = respect to  adjudicatory
determinations of such agencies which
affect fundamental vested rights. Since no
such right is involved in this case,
however, the substantial evidence stendard

remains applicable. We note by way of .

caution, however, that mercly because a
‘case is said to involve a “variance" does
not necessarily dictate a conclusion that no
fundamental vested right is involved. The
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example, to refer’ to permits for
nonconforming wuses which predate a
zoning scheme. (See Hagman, Larson, &
Martin, Cal. Zoning Practice (Cont. Ed.
Bar) pp. 383.384.)

FN9 For descriptions of the history of
judicial action in this state with respect to
zoning variance grants, s¢e Bowden,
Article XVHI - Opening the Door to Open
Space Control (1970) 1 Pacific L. 461,
507-509; 1 Appendix to Journal of the
Senate (1970 Reg. Sess.) Final Report of
the Joint Committee on Open Space Land
(1970) pages 95-98; Hagman, .Larson,&
Martin; Cal. Zoning Practice, supra, pages
287-291,

One of the first decisions to emphasize the
importance of judicial scrutiny of the record in
order to determine whether substantial evidence
supported administrative findings that the property
in question -met the legislative variance
requirements was that penned by Justice Molinari in
*513 Cow Hollow Improvement Club v. Board of
Permit Appeals (1966) 245 Cal.App.2d 160 [53
CalRptr. 610]. Less than one year later, we
followed the approach of that case in Broadway,
Laguna etc. Assn. v. Board of Permil. Appeals
(1967) 66 Cal.2d 767 [59 Cal.Rptr. 146, 427 P.2d
810], and ordered that a zoning board's grant of a
variance be set aside because the party seeking the
veriance had failed to adduce sufficient evidence to
support administrative findings that the evidence
satisfied the requisites for a variance set forth in the
same San Francisco ordinance.

Understandably, however, the impact of these
opinions remained uncertain. The San Francisco
ordinance applicable in Cow Hollow and Breoadway
explicitly required the zoning board to specify its
subsidiary findings and ultimate conclusions; this
circumstance raised the gquestion whether a court
should require findings and examine their
sufficiency in a case in which the applicable local
legislation did not explicitty command the
administrative body to set forth findings. Indeed
language in Broadway intimated that such a case

term "variance" is sometimes used, for was distinguishable. ( Broadway, Laguna etc. Assn,
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v. Board of Permit Appeals, supra, at pp. 772-773.
Sec also Stoddard v. Edelman (1970) 4 Cal. App.3d
544, 549 [84 CalRptr. 443]. Cf. Friends of
Mammoth v, Board of Supervisors {1972) 8 Cal.3d
247, 270 [104 CalRptr. 761, 502 P.2d 1049})
Further, neither Cow FHollow nor Broadway
confronted Government Code section 65906, since
both cases concemed a chartered city. [FN10]
There thus also remained uncertainty with respect to
cases inyolving zoning jurisdictions other than.
chartered cities.

FN10 See page 511, ante.

Nevertheless, in an opinion subseguent to
Broadway; Hamilton v. Board of Supervisors
(1969) 269 Cal.App.2d 64 [75 CalRptr. 106], a
Court of Appeal set aside the grant of a variance by
a2 planning commission under circumstances
different from those in Broadway and Cow Hollow.
The zoning jurisdiction involved in that controversy
was 2 _county, not a chartered city, and the court's
opinion did not suggest that-any applicable
ordinance required  administrative  findings.
Deeming Government Code section 65906
“concededly controlling," ( Hamilton v. Board of
Supervisors, supra, at p. 67), the ¢ourt undertook
the task of squaring the findings announced by the
commission with the commission's grant of the
variance and concluded that the findings were
insufficient to sustain the variance.

(1) Consistent with the reasoning underlying these
cases, we hold that *514 regardless of whether the
local ordinance commands that the variance board
set forth findings, [FN11] that body must render
findings sufficient both' to enable the parties -to
determine whether and on what basis they should
seek review and, in the event of review, to apprise a
reviewing court of the basis for the board's action, (2
} We hold further that a reviewing court, before
sustaining the grant of a variance, must scrutinize
the record and determine whether substantial
evidence. supports the administrative agency's:
findings and whether these -findings support the
agency's decision. In making -these determinations,
the reviewing court must resolve reasonable doubts
in faver of the administrative findings and-decision.
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FN1! We note the apparent applicability
of section 639 of the Los Angeles County
Zoning Ordinance which was in effect at -
the time respondent granted the variance.
‘That section provided: "After a hearing by
a zoning board the said zoning board shall
report 'to the commission its findings and
recommend the action which it concludes
the commission should take." As explained
in text, however, we rest our ruling upon
Code of Civil Procedure section 1094.5,

Our analysis begins with consideration of Code of
Civil Procedure section ~1094.5, the state's
administrative ~ mandamus  provision  which
structures the procedure for judicial review of
adjudicatory decisions rendered by administrative
agencies. (3) Without doubt,. this provisicn applies
to the review of variances awarded by bodies such
as the Los Angeles County zoning agencies that
participated in the present cese. [FN12] (4) Section
1094:5 clearly contemplates that at minimum, the
reviewing court must determine both whether
substantial evidence supports the administrative
*515 -agency's findings end whether the findings
support the agency's decision. Subdivision (b) of
section 1094.5 prescribes that when petitioned for a
writ of mandamus, a court's inquiry should extend,
among other issues, to whether "there was any
prejudicial abuse of discretion." Subdivision (b)
then defines “abuse of discretion” to include
instances in which the administrative order or
decision "is not supported by the findings, or the
findings are not supported by the evidence." (Italics
added.) Subdivision (c) declares that “in all ... cases
" (italics added)} other than those in which the
reviewing court is authorized by law to judge the
evidence independently, [FN13] “abuse of
discretion is established if the court determines that
the findings are not supported by substantial
evidence in the light of the whole record." (See
Zakessian v. City of Sausalito (1972) 28
Cal.App.3d 794, 798 {105 Cal.Rptr. 105).)

w- BN12 Allen v. Humboldt County Board of
Supervisors (1963) 220 Cal.App.2d 877,
882 [34 CalRptr. 232]. See also Siller v.
Board of Supervisors- (1962) 58 Cal.2d
479, 481 [25 Cal.Rptr. 73, 375 P.2d 41].
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The Californiz Judicial Council's report -

reflects a clear desire that section 1094.5
apply to all agencies, regardless of whether
- they are subject to the Administrative
Procedure Act and regardless of their state
or local character. (See Judicial Council of
Cal., 10th Biennial Rep. (1944) pp. 26, 45.
See also Temescal Warter Co. v. Dept.
Public Works (1955) 44 Cal.2d 90, 101 |
280 P.2d 1]; Deering, Cal. Administrative
Mandamus (1966) p. 7.) "In the -absence of
compelling language in [a] statute to the
contrary, it will be assumed that the
Legislature  adopted  the  proposed
legislation with the intent and meaning
expressed - by the council in its report.” (
Hohreiter v, Garrison (1947) 81
Cal:App.2d 384,397 [184 P.2d 323])
Section 10945 makes edministrative
mandamus available for review of "any
final administrative order or decision made
as the result of a proceeding in which by
law a hearing is required to be given,
evidence is required to be taken. and
discretion . in the determination of facts is
vested in the inferior tribunal, corporation,
board or officer." (Italics added.)
Government Code section 65901 satisfies
these requisites with respect to variances
granted by jurisdictions other than
chartered cities such as Los Angeles
County's zoning agencies. Section 65901

provides, in part: "The board of zoning -

adjustment or zoning administrator shall
hear and decide applications for
conditional uses or other permits when the
zoning ordinance provides therefor and
establishes criteria for determining such
matters, and applications for variances
from the terms of the zoning ordinance."

FN13 Seé footnote 1, supra.

(5) We further conclude that implicit in section
1094.5 is a requircment that the agency which
renders the challenged decision must set forth
findings to bridge the analytic gap between the raw
evidence and ultimate decision or order, If the
Legislature had desired otherwise, it could have
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declared as a possible basis for issuing mandamus
the absence of substantial evidence to support the
administrative agency's action, By focusing, instead,
upon the relationships between evidence and
findings and between findings and ultimate action,
the Legislature sought to direct the reviewing
court's attention’ to the analytic route the
administrative agency ftraveled from evidence to
action. In so doing, we believe that the Legislature
must have contemplated that the agency would
reveal this route. Reference, in section' 1094.5, to
the reviewing court'’s duty to compare the evidence
and ultimate decision to "the findings" (italics
added) we believe leaves no room for the
conclusion that the Legislature would have been
content to have a reviewing court speculate as to the
administrative agency's basis for decision.

Our ruling in this regard finds support in persuasive
policy considerations. (See generally 2 Davis,
Administrative Law Treatise (1958) § 16.05, pp.
444- 449; Forkosch, A Treatise on Administrative
Law (1956) § 253, pp. 458-464.) According to
Professor Kenneth Culp Davis, the requirement that
administrative agencies set forth findings to support
their adjudicatory decisions stems primarily from
judge-made law (see, e.g.,, Zieky v. Town Plan and
Zon, Com'n of Town of Bloomfield (1963) 151
Conn. 265 [196 A.2d 758]; Stoll v. Gulf Oil Corp.
(1958) 79 Ohio L.Abs. 145 [155 N.E.2d 83]), and is
"remarkably uniform in both federal and state *516
courts." As ‘stated by the United States Supreme

‘Court, the "accepted ideal ... is that 'the orderly

functioning of the process of review requires that
the grounds upon which the administrative agency:
acted be clearly disclosed and adequately sustained.'
{S.E.C. v. Chenery Corp. (1943) 318 U.S. 80, 94)"
{2 Davis, supra, § 16.01, pp. 435-436. Sec also
Saginaw Broadcasting Co. v. Federal C. Com'n
(1938) 96 F.28 554, 559 [68 App.D.C. 282].)

Among other functions, a findings requirement
serves to conduce the administrative body to draw
legally relevant sub-conclusions supportive of its
ultimate decision; the intended effect is to facilitate
orderly analysis and minimize the likelihood that
the agency will fandomly leap from evidence to
conclusions. (See 2 Cooper, State Administrative
Law (1965) pp. 467-468; Feller, Prospectus for the
Further Study of Federal Administrative Law
(1938) 47 Yale LJ. 647, 666. Cf. Comment,

Copr. © Bancroft-Whitney and West Group 1998

http://print.westlaw.com/'delivery.html?dest=atp&d§29d=A0055800000039370003780882... 8/24/2004




11 Cal.3d 506
11 Cal.3d 506, 522 P.2d 12, 113 Cal.Rptr. 836
(Cite as: 11 Cal.3d 506)

Judicial Control Over Zoning Boards of Appeal:
Suggestions for Reform (1965) 12 U.C.L.A, L Rev.
937, 952.) [FN14] In addition, findings enable the
reviewing court to trace and examine the agency's
mode of analysis. (See California Motor Transport
Co. v. Public Utilities Com:. (1963) 59 Cal.2d 270,

274 [28 CalRptr. 868, 379 P.2d 324); Swars v, -

Council of City of Vallejo (1949) 33 Cal.2d 867,
871 [206 P.2d 355].)

FN14 Although at first blush, judicial
enforcement of a findings reguirement
would appear to constrict the role of
administrative agencies, in reality, the
effect. could be to the contrary. Because,
notes Judge Bazelon, it provides a
framework for principled decision-meking,
a findings requirement serves to "diminish
- the importance of judicial review by
-enhancing”  the  integrity of  the
administrative  process." (Environmental
Defense  Fund, Inc. v. Ruckelshaus
(D.C.Cir, 1971) 439 F.2d 584, 598.) By
- exposing the administrative agency's mode
of analysis, findings help to constrict and
define the scope of.the judicial function.
"We must know what [an administrative]
decision means," observed Mr. Justice
Cardozo, "before the duty becomes ours to
say whether it is right or wrong." (United
States v. Chicago, Milwaukee, 5! Paul &
Pacific Railroad Co. (1935) 294 U.S. 499,
511 [79 L.Ed. 1023, 1032, 55 5.Ct. 462].)

Absent such roadsigns, a reviewing court would be
forced into unguided and resource-consuming
gxplorations; it would have to grope through the
record to determine whether some combination of
credible evidentiary items which supported some
line of factual and legal conclusions supported the
ultimate order or decision of the agency, [FN135] (6)
(See fn. 16.) Moreover, *517 properly constituted
findings [FN16] enable the parties 1o the agency
proceeding to determine whether and on what basis
they- should seek review. (See In :re Sturm (1974)
ante, pp. 258, 267 [113 Cal.Rptr. 361, 521 P.2d 97]
; Swars v. Council of City of Vallejo, supra, at p.
871.) They also serve a public relations function by
helping to persuade the parties that administrative
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decision-making is careful, reasoned, and equitable.

FN15 "Given express findings, the court
can determine whether the findings are
supported- by substantial evidence, and
whether the findings warrant the decision
of the board. If no findings are made, and
if the court elects not to remand, its clumsy
alternative is to read the record, speculate
upon the portions which probably were
believed by the board, guess at the
conclusions drawn from credited portions,
construct a basis for decision, and try to
determine whether a decision thus arrived

- at should be sustained. In the process, the
court is required to do much that is
assigned to the board. .." (3 Anderson,
American Law.of Zoning'(1968) § 16.41,
p. 242)) '

FN16 Although = variance board's findings
"need not be stated with the formality
required in judicial proceedings" (Swars v.
Council of City of Vallejo, supra, at p. 872
), they mnevertheless ' must expose the
board's mode of analysis to an extent
sufficient to serve the purposes stated
herein. We do not approve of the language
in. Kappadahl v, Alcan Pacific Co. {1963)
222 Cal.App.2d 626, 639 [35 CalRptr,
354], and Ames v. City of Pasadena (1959)
167 Cal.App.2d 510, 516 [334 P.2d 653),
which endorses the practice of setting forth
findings solely in the language of the
applicable legisiation.

By setting forth a reasonable requirement for
findings and clarifying the standard- of judicial
review, we believe we promote the achievement of
the intended scheme of land use control. Vigorous
and meaningful judicial review facilitates, among -
other - factors, - the - intended -division of
decision-making -labor. {7) Whereas the adoption of
zoning regulations is a legislative function (Gov.
Code, § 65850), .the granting of variances is a
guasi-judicial, administrative one..(See Johnston v,
Board of Supervisors (1947) 31 Cal.2d 66, 74 [187
P.2d 686); Kappadahl v. Alcan Pacific Co. (1963)
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222 Cal.App.2d 626, 634 [35 Cal.Rptr. 354].) If the
judiciary were to review grants of varignces
superficially, administrative boards could subvert
this intended decision-making structure. (See 1
Appendix to Sen. J. (1970 Reg. Sess.) Final Rep. of
the Joint Committee on Open Space Land (1970)
pp. 102- 103.) They could "[amend] ....the zoning
code in the guise of a variance" ( Cow Hollow
Improvement Club v. Board of Permit Appeals,
supra, et p. 181), and render meaningless,
appllcable state and local leg1slat10n prescribing
variance requlrements

Moreover, courts must meaningfully review grants
of variances in order to protect the interests of those
who hold rights in property nearby the parcel for
which a variance is sought (8) A zoning scheme,
after all, is similar in some respects to a contract,
each party foregoes rights to use its land as it wishes
in retum for the assurance that the use of
neighboring property will be similarly restricted, the
rationale being that such mutual restriction can
enhance total community welfare. (See, e.g., 1
Appendix to Sen. J. (1970 Reg. Sess.) Final Rep. of
the Joint Committee: on Open Space Land (1970) p.
91; Bowden, Article XXVIIT - Opening the Door to
Open Space Control -(1970) 1 Pacific L.J. 461,
501). If the interest of *518 these parties in
preventing  unjustified  variance . awards for

neighboring land is not sufficiently protected, the -

consequence will be subversion of the critical
reciprocity upon which zoning regulation rests.

Abdication by the judiciary of its responsibility to
examine variance board decision-making when
called upon to do so could very well lead to such
subversion. [FN17] Significantly, - many zoning
boards employ adjudicatory procedures that may be
characterized as casual. (See Comment, Judicial
Control over Zoning Boards of Appeal: Suggestions
for Reform (1965) 12 U.CL.A. L.Rev. 937, 950.
Cf. Bradbeer v. England (1951) 104.Cal.App.2d
704, 710 [232 P.2d 308].) The availability of
careful judicial review may help conduce these
boards fo insure that zll parties have an opportunity
fully to present their evidence and arguments.
Further, although we emphasize that we have no
reason to believe that such a circumstance exists in
the case at bar, the membership of some zoning
boards may be inadequately insulated from the
interests whose advocates most frequently seek

Page 10 0f 13

Page 9

variances, (See e.g, 1 Appendix to Sen. I. (1570
Reg. Sess.) Final Rep. of the Joint Committee on
Open Space Land (1970) p. 100.) Vigorous judicial
review 'thus can ‘serve to mitigate the effects of
insufficiently independent decision-making,

FN17 See generelly -Comment, Zoning:
Variance Administration in  Alameda
County (1962} 50 Cal.L.Rev. 101, 107 and
footnote 42. See also Note, Administrative
Discretion in  Zoning  (1969) 82
Harv.L.Rev. 668, 672 and sources cited
therein, '

2. The planning commission's summary of
"factual data" - its apparent
"findings" - does not include facis sufficient to
satisfy the variance
requirements of Government Code section 65906.

As we have mentioned, at least two sets of

. legisiative criteria appear applicable to the variance

awarded: Government Code section 65906 and Los
Angeles County Zoning Ordinance No, 1494,
section-522. (9) The variance can be sustained ouly
if all applicable legislative requirements have been
satisfied. Since we. conclude that the requirements
of section 65906 have not been met, the question
whether the vanance conforms with the criteria set
forth in Los Angeles County Zening Ordinance No.
1494, section 522 becomes immaterial. [FN18] *519

FN18 We focus on the statewide
requirements because they are of more
general : application. If we were to decide
that the criteria of section 65906 had been
satisfied, we would then be calied upon to
determine whether - the requirements set
forth in the county crdinance are consistent
with those in section 65906 and, if' so,
whether these local criteria also had been
satisfied.

The local criteria need be squared with the
state criteria since the section 65906
requirements prevail over any inconsistent
requirements’ in the county ordinance, The
stated purpose of title 7, chapter 4, of the
Government Code, which includes section
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minimal - ones - on the adoption eand
administration .of zoning laws, ordinances,
and. regulations by  counties &and
nonchartered cities. (See fn. 6, ante)
Section. 65802 of the code declares that
"[nlo provisions of [the Govemment
Code], other than the provisions of
[chapter 4], and no provisions of any other
code or statute shall restrict or limit the
procedures provided in [chapter 4] by
which the legislative-body of any county or
city enacts; amends, administers, or
provides for the administration of any
zoning law, ordinance, rule or regulation."
The clear implication is that chepter 4 does
restrict or limit these procedures. (See also
Cal. Const., art, X1, § 11.)
If local ordinances were allowed to set a
lesser standard for the grant of variances
than those provided in section 65906, a
. county .or city-could escape the prohibition
against. granting use. variances added to
section 65906 in 1970 (see fn. 5, ante)
merely by enacting en ordinance which
would permit the grant.of use variances.
Clearly the'Legislature did not intend that
cities and counties to which the .provisions
of chapter 4 apply should have such
unfettered discretion.

We summarize the principal factual data .contained
in the Los. Angeles County Regional Planning
Commission's report, - which data the commission
apparently relied on to award the variance. [FN19]
The acreage upon which the original real perty in
interest [FN20] sought to establish a mobile home
park consists of 28 acres; it is a hilly and in places

- steep parcel of land. At the time the variance was

granted, the property contmined one single-family
residence. Except for a contiguous area immediately
to the southeast which included an old and
flood-damaged subdivision and a few commercial
structures, the surrounding. properties were devoted
exclusively to scattered single-family residences.

FNI19° We confine our. enalysis to 'thé_

relationship between the commission's fact
summary and its ultimate decision; we do

Page 11 of 13
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not consider the testimonial -evidence
directly. To- sustain the grant of the:
variance of course would require that we .
conclude that substantial evidence supports
the findings and that the findings support
the variance award. Since we decide
_ below, however, that the commission's fact
summary does not include sufficient data
to satisfy the section 65906 requirements,
we need not take the further step of
comparing the franscript to the fact
summary. Qur basis for so proceeding, lies
it Code of Civil Procedure section 1094.5,
which defines -"abuse of discretion," one of
several' possible grounds for issuance of a
writ of mandamus, to include instances in
which "the order or decision .[of the
administrative agency] is not supported by
the findings, or the findings are not
supported by the evidence." (Italics added.)

FN20 See footnote 3, ante,

The proposed mobile home park would leave 30
percent of the acreage in its natural state: An
additional 25 percent would be landscaped: and
terraced to blend in with the natural surroundings.
Save in places where a wall would be incompatible
with the terrain, the plan contemplated ;enclosure of
the park with a wall; it further called - for
rechanneling a portion of Topanga Canyon Creek
and . anticipated that the developers would . be
required to dedicate an 80-foot-wide strip of .the
property for a. proposed realignment of Topanga
Creek Boulevard. *520

The -development apparently would partially satisfy -
a growing demand for new, low cost housing in the
area. Additionally, the project' might serve to-attract
further investment to the region and could provide a
much needed fire break: Several data indicate that
construction on the property - of single-family
residences in conformance - with the - zoning
classification would generate -significantly smaller
profits than would development of the mobile home..
park. Single-family structures apparently would
necessitate costly grading, and the proposed
highway realignment would require a fill 78 feet
high, thereby rendering the property unattractive for
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conventiona! residential development. Moreover,
the acreage is said not to be considered dttractive to
parties interested in single-family residences due, in
the words of. the report's summary of the testimony,
.to "the nature of the inhabitants" in the vicinity and
also because of local flood problems.

These data, we conclude, do' not constitute a
sufficient showing to satisfy the section 65906
variance requirements. - That section permits
variances "only when, because of special
circumstances applicable to the property; .. the
strict application of the zoning ordinance deprives
such property of privileges enjoyed by other
property in the vicinity and under identical zoning
classification." (Italics added.) (10) This language
emphasizes disparities between properties, not
treatment of the subject property's characteristics in
the abstract. (See Minney v, City of Azusa (1958)
164 Cal.App.2d 12, 31 [330 P.2d 255]); of. In re.
Michener's Appeal (1955) 382 Pa. 401 [115 A2d
367, 371]; Beirn v. Morris (1954) 14 N.J. 529 [103
A.2d 361, 3641; Note, Administrative Discretion in
Zoning (1969) 82 Harv. L.Rev. 668, 671-672)) It

alsoc contemplates that at best, only a small fraction .

of any one zone can qualify for e variance. (See
generally 3 Anderson, American Law of chmg
(1968)§ 14.69, pp. 62-65.)

The data contained ‘in the planning commission's
report focus-almost exclusively on the gualities of
the property for ‘which the variance was sought. In
the ‘absence  of comparative -information about
surrounding properties, these data lack " legal
significance. Thus knowledge that. the property has
rugged features tells us nothing about whether the
original real party in interest “faced difficulties
different from those confronted on neighboring
land. [FN21] Iis assurances that'it would landscape
and terrace parts of the property and leave others in
their natural state’ are all well and good, but they
bear not at all on the critical issue whether a
variance *521 Was necessary to ‘bring the original
real party in interest into substantial parity with
other parties-holding property intetests in the zone.
(See Ham:lton v. Board of Superwsors supra, at p.
66.)

FN21 Indeed, the General Plan for
Topanga Canyon suggests that the subject
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property is not uniquely surfaced; it states
that the entire area is charactérized by
"mountainous tetrain, steep slopes and
deep canyons interspersed with limited
areas of relatively flat or rolling land.”

The claim ‘that the development would probably
sefve various comminity needs may be highly
desirable, but it too does not bear on the issue at
hand, Likewise, without more, the data suggesting
that development of the' property in . conformance
with the general zoning’¢lassification could require
substantial expenditures are not-relevant to the issue
whether the variance was properly granted. Even
assurning for the sake of argument that if confined
to the subject parcel and no more than a féw others
in the zone, such a burden could support a variance
under section 65906, for all”we know from the
record, conforming development- of other property
in the arca would entail a similar burden. Were that
the case, a frontal attack onthe present ordinance or
8 legislative proceeding” to -determineé whether the
area should be rezoned might bé proper, but a
variance would not. (I Appéndix to Sen. J. (1970
Reg: Sess.) Final Rep. of the Joint Committee on
Open Space Land (1970) p.’ 95;' Bowden, Article
XVIII - Opening the Dacr'to Open Space Control
(1970} 1 Pacific'L.J. 461, 506) '

Although they dispute that section 65906 requires a
showing that the characteristics of the subject
property are exceptional, the current real”parties in
interest would nevertheless have- us speculate that
the property is unlike neighboririg parcels. They
point out that the plot has rugged teirain and three
streamm beds [FN22] and that the Topanga Creek
Boulevard realipnmerit would bisect the property. (
11) Speculation about' neighboring land, however,

will not support the award of ‘a variance. The party-

seeking the 'variance must shoulder the burden of

demonstrating before the zoning agency that the

subject property satisfies the requireéments therefor. (
Tustin Heights Association v. Board of Supervisors
(1959) 170 Cal.App.2d 619, 627 [339'P.2d 914])

Thus neither ~ an"“administrative agency nor a .

reviewing court may assume without evidentiary
basis that the character of neighboring property is
different from that of the land for wtuch the
variance is sought. [FN23] *522 B
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FN22 Interestingly, since the witnesses
who testified in favor of the variance never
mentioned the stream beds, the original
real party in interest apparently did -not
regard the beds as disadvantageous.
Rather, a witness who opposed the
variance offhandedly mentioned the beds
as illustrative of the scenic beauty of the
area. The trial court seized upon this
testimony and used it in justifying the
variance award,

FN23 In fact, other parcels in the zone may
well have the features that the successoral
real parties in interest speculate are
confined to the subject property. Rugpged
terrain apparently is ubiquitous in the area
(see fn. 21, ante}, and because the stream
beds and highway must enter and exit the
subject property somewhere, they may all
traverse one or more neighboring parcels.
Further, for =all we know from the
commission's findings, stream beds may
traverse most parcels in the canyon,

(12) Moreover, the pgrant of a wvariance for
nonconforming development of a 28-acre parcel in
the instant case is suspect. Although we do not
categorically preclude 2 tract of that sizé from
eligibility for a variance, we note that in the absence
of unusual circumstances, so large a parcel may not
be sufficiently unrepresentative of the realty in a
zome to merit special treatment. By granting
variances for tracts of this size, a variance board
begins radically to alter the nature of the entire
zone. Such change is a proper subject for
legislation, -~ not piecemeal
adjudication. (See Sinclair Pipe Line Co. v, Village
of Richton Park (1960) 19 IlL2d 370 {167 N.E.2d
406); Appeal of the Catholic Cemeteries Association
(1954) 379 Pa. 516 [109 A.2d 537); Civil City of
Indignapolis v. Ostrom R. & Construction Co.
(1931) 95 Ind.App. 376 [176 N.E. 246].) (13) Since
there has been no affirmative showing that the
subject property differs substantially and in relevant

aspects from other parcels in the zone, we conclude |

that the variance granted amounts to the kind of
“special  privilege" explicitly prohibited by
Govermment Code section 65506,

administrative .

Page 13 of 13

Page 12

We submit, in summary, that this case illumines:
two important legal principles. First, by requiring
that administrative findings must support a variance,
we emphasize the need for orderly legal process and
the desirability of forcing administrative agencies to
express their grounds for decision so that reviewing
courts- can intellipently examine the validity of
administrative action. Second, by asbrogating an
unsupported exception to a zoning plan, we
conduce orderly and planned utilization of the
environment,

We reverse the judgment and remand the cause to
the superior court with directions to issue a writ of
mandamus requiring the Los Angeles Board of
Supervisors to vacate its crder awarding a variance.
We also direct the superior court to pgrant any
further relief that should prove appropriate,

Wright, C. I, McComb, J., Mosk, I., Burke, J,
Sullivan, 1., and Clark, 1., concurred, *523
Cal,,1974.

Topanga Ass'n For A Scenic Community v. Los
Angeles County

END OF DOCUMENT
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WILLIAM DESMOND ¢t 2., Plaintiffs and
Appcllants

COUNTY OF CON'I'RA COSTA Defendant and
Respondent.

No. A061677.

Court of Appeal, First District, Division 3,
California.

Dec 23, 1993,
SUMMARY

In mandamus ptoceedings to review a decision of
county supervisors denying an application for a land
use permit for a residential second unit, the trial
court denied plaintiffs' petition on the ground that
they had failed to establish either that the board of
supervisors' finding of unsuitability to the character
of the surrounding ne1ghborhocd was not supported
by substantial evidence in the record, or that this
finding was legally irrelevant to the denial of the
request for a land use permit. Neighbors had
complained that because of the nature of the
cul-de-sac on which plaintiffs’ primary residence
was located, an additional living unit on the strest
would create traffic, parking, safety, noise, and
nuisance problems, (Superior Court of Contra Costa
County, No. C92-04871, Ellen Sickles James,
Judge.)

The Court of Appeal affirmed, holding that the fact
that plaintiffs' proposed second umit would be the
first such unit in the neighborhood did not render
irrelevant, as a matter of law, the board's finding of
unsuitability to the character of the surrounding
neighborhood. There was ample evidence of
community concern with the impact of a residential
second rental unit on the general aesthetic character
of the neighborhood, as well as on traffic, safety,
and protection of property values. The court held
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that the standards imposed by the applicable county
ordinances did not exceed the maximum standards
set by Gov. Code, § 65852.2, for second units in
residential zones. (Opinion by Merrill, J.,, with
White P. 1., and Werdegar, J., concwrring.)

HEADNOTES

Classified to California Digest of Official Reports

(1) Administrative Law § 131--Judicial Review and
Relief—-Scope © and Extent of
Review--Evidence--Substantial Evidence Rule.
Under current interpretations of the substantial
evidence test as applied in review of administrative
agency action, an appellate court must examine all
relevant evidence in the entire record, considering
both the*331 evidence”™ that supports the
administrative decision and the evidence against it,
in order to determine whether or not the agency
decision is supported by "substantial evidence." For
this purpose, substantial evidence has been defined
in two ways: first, as evidence of ponderable legal
significance, reasonable in nature, credible, and of
solid value, and second, as relevant evidence that a
reasonable mind might accept as adequate to
support a conclusion. At the trial court level and on
appeal, the petitioner in an administrative
mandamus proceeding" hag the burden of proving
that the agency's decision was invalid and should be
set aside, because it is presumed that the agency
regularly performed its official duty.

(2) Zoning and Planning § 30--Conditional Uses;
Permits = and Certificates-- Judicial
Review--Residential Second Unit.

On review of a decision of county supervisors
denying an application for a land use permit, the
trial’ court did not er in concluding that the
administrative findings of the board of supervisors
were supported by substantial evidence. Plaintiffs
submitted an application for a land use permit for a
residential second unit. Neighbors gave ample
testimony that because of the mature of the
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cul-de-sac on which the primary residence was
located, an additional living unit on the street would

‘create traffic, parking, safety, noise, and nuisance

problems. The fact that plaintiffs' proposed second
unit would be the first such unit in the
neighborhood did not render irrelevant, as a matter
of law, the board's finding of unsuitability to the
character of the -surrounding neighborhood. There
was ample evidence of community concem with the
impact of a residential:second rental unit on the
general aesthetic character of the neighborhood, as
well as on traffic, safety, and protection of property
values.

[See 8 Witkin, Summary of Cal. Law (9th ed.
1988) Constitutional Law, §§ 835, 855.]

(3) Zoning and Planning § 26--Conditional Uses;
Permits and  Certificates—-  Proceedings  to
Procure--Residential Second Unit,

On review of a decision of county supervisors
denying an application for a land use permit, the
trial court did not err in concluding that -the
administrative findings of the board of supervisors
were supported by substantial evidence, The
standards imposed by the applicable county
ordinances did not exceed the maximum standards
set by Gov. Code, § 658522, for second units in
residential zones, The statute was adopted to
encourage local governments to enact their own
ordinances allowing and regulating ~so-called
"granny flat" residential second units *332 in
single-family and multi-family zones where they
would otherwise be prohibited. The county's second
unit ordinance complied with Gov. Code, § 65852.2
, subd. (a}, which gives local agencies discretion in
the specific criteria they may adopt for approving
second units. The "maximum standards" set forth in
Gov. Code, § 65852.2, subd. (b), are not relevant
when a local government has adopted an
appropriate ordinance governing second units.

COUNSEL
William G. Segesta for Plaintiffs and Appellants,
Victor J. Westman, Countj Counsei and Diana J.

Silver, - Deputy County Counsel, for Defendant and
Respondent.
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IVIERRILL J.

Wllllﬂ.m and Tanya Desmond appeal from a
judgment denying their petition for writ of
administrative mandate. That petition sought to set
aside the decision of the Board of Supervisors
(Board) of the County of Contra Costa (County)
denying their application for a land use permit.
Appellants contend that the administrative findings
of the Board are not supported by substantial
evidence, and that the standards imposed by the "
applicable County. ordinances exceed the maximum«
standards set by Government Code section §5852.2
for second units in residential zones. We disagree
and therefore affirm the judgment.

1. Factual And Procedural Background

The subject property, which is located at 8 Golden
Hill Court in Walnut Creek, is zomed R-15,
single-family residential district. Appellants sought
and received issuance of a building permit to
construct an addition to their single-family home.
The addition consisted of a new two-car garage and
second-level bedroom addition with a separate
foundation detached from the principal structure,
The new unit was attached to the existing
single-family home by means of second-story
decking. The building permit contained a provision
that no kitchen facilities could be included in the
new unit unless appellants first obtained a land use
permit to allow construction of a residential second
unit at that location. Appellents then submitted an
application for a land use permit for a residential
second unit.

Relying on alleged statements by unnamed County
employees that issuance of a use permit would be
"pro forma," appellants did not wait: to obtain*333
the permit before commencing - construction of the
new unit. When a hearing’ was held on appellants'
application for a permit to establish a residential
second unit the County =zoning administrator
approved it. Thereafter, a group of neighbors filed
an appeal to the County Planning Commission from .
the zoning administrator's approval of the-issuance
of the land use permit. County staff recommended
that the planning commission uphold the decision of
the zoning administrator, but following a public
hearing end review of the matter, the planning
commission voted unanimously to upheld the
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neighbors' appeal and deny the application, on the
grounds that the proposed second residential unit
was not erchitecturally compatible with the overall
character of the neighborhood, and:. that
development of thé second unit would present a
threat to public'health, safety and welfare,

Appellants appealed the decision of the planning

commission to the County Board, which held a
public hearing on the matter, At the close of the
hearing, the Board declared its intent to deny the
appeal and the application; and directed the staff to
preparé findings to support its decision. By a vote
of thre¢ to two," the Board affirmed its earlier
expressed intent, denied the appeal and the
_ application, and adopted the staff findings.

In its findings, the Board stated that the property
was currently designated in the County generzl plan
as single-family residential, low density. The Board
found that the proposed residential second unit was
Yarchitecturally incompatible with -the overall
neighborhood character and the primary residence
in terms of scale, colors, materials and designs for
trims, windows, roof, roof pitch and other exterior
physical features" (finding No. 7); that development
of the second unit would "present a threat to the
public health, safety and welfare in that the second
unit would result in excessive neighborhood noise
end would create traffic and parking problems"
(finding No. 8); that "[s]pecial conditions or unique
characteristics of the subject property and its
location or surroundings are not established"
(finding No. 9); and that "[a] second unit is not
suitable in this location, is out of character with the
surrounding neighborhood and would be an
intrusion into the neighborhood" (finding No. 10).
In support of these findings, the Board cited the
adrhinistrative record on appellants' epplication for
a land use permit, County Ordinance Code sections
82-24.1002 and 26-2.2008, and the '"on-site
observations and comments™ by a member of the
Board at the public hearing. ;

Appellants filed a petition for writ of administrative
mandamus pursuant to Code of Civil- Procedure
section 1094.5, asking the court for a writ ‘of
mandate and injunctive relief- ordering the County
and the Board to vacate the decision denying
appellants' application and to issue a land use
permit for the residential sccond unit. The trial
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" court denied appellants' petition onthe *334' ground

that appellants had failed to establish either that
finding No. 10 was not supported by substantial
evidence in the record, or that that finding was
legally irrelevant to the denial of the request for a
land use permit.

In its decision, the trial court stated: "Specifically,
[appellants] do not point to evidence that =
fresidential] second unit is not out of character with
the surrounding neighborhood. There is substantial
evidence in the record that the second residential
unit would be out of character because the
surrounding streets at the moment contain only
single-family dwellings.

"[Appellénts‘} argument that Finding No. 10 is
irrelavant [sic] is not raised in the petition and is not
supported by any authority.

“Finding No. 10 supports Finding No. &
development of the second unit will present a threat
to' public health, safety, and welfare contrary to one
of the requirements: for a land use permit (C.C.C:
Ord. Code § 82-24.1002(13)). It was within the
discretion of the [Board and the County] to take the
concerns of the neighbors ‘into account ‘and to
decide that the public welfare would be served: by
denying the permit; that ... Finding No. 10 ... is
sufficient to support the denial of [appellants']
application for a land use permit."

On this basis, the trial court de-nied appellant's
petition for writ of mandate and entered judgment
for the County. This appeal followed.

II. Standard of Review

In bringing their petition for writ of administrative
mandamus, appellants argued that the County Board
prejudicially abused its discretion, Under Code of
Civil Procedure section 1094.5, subdivision (b),
"{aJouse of discretion is established if the
respondent has not proceeded in the manner
required by law, the order or decision is not
supported by the findings, or the findings are not
supported by the evidence." Both in the trial court
end on appeal;, appellants have conceded that this is
not a case in which the trial court is suthorized by’
law to exercise its independent judgmeni on the
evidence, and thus that abuse of discretion is
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established only upon a determination that the
findings of the eadministrative body were not
supported by.substantial evidence in the light of the
whole record: (Code Civ. Proc., § 1094.5, subd. (c);
Strumsky. v..:San Diege County Employees
Retirement Assn. (1974) 11 Cal3d 28, 32 [112
Cal.Rptr. 805, 520 P.2d 29] [substantial evidence
standard used when no fundamental vested right
involved].)

The scope of our review of the subject
administrative agency action in this case is identical
with that of the superior court, The- same
substantialevidence *335 standard applies, and the
issue is whether the findings of the County Board
were based on substantial evidence in light of the
entire administrative record. (Bixby v. Pierno
(1971) 4 Cal.3d 130, 149, fn, 22 [93 Cal.Rptr. 234,
481 P.2d 242); Zuniga v. County of San Mateo

'Dept. of Health Services (1990) 218 Cal.App.3d

1521, 1530-1531 [267 Cal.Rptr. 755]; County of
San Diego v. Assessment Appeais Bd. No. 2 (1983)
148 Cal. App.3d 548, 554-555 {195 Cal Rptr. 895].)
Moreover, because the trial court did not exercise

its independent judgment in reviewing the Board -

decision;- but instead applied the substantial
evidence test, we must examine the findings made
by the Board itself to determine whether they were
supported by substantial evidence, -rather than
limiting ourselves to a review of the findings made
by the trial coud. (Stearns v. Fair Employment
Practice Com. (1971) 6 Cal3d 205, 211 [98
Cal Rptr. 467, 490 P.2d 1155], Bixky v. Pierno,
supra, 4 Cal3d at pp. 143-144, fn. 10; Cal.

. Administrative Mandamus (Cont.Ed.Bar 1989) §§

4,162-4.163, 14.27, pp. 205-207, 463-464.)

(1) Under current interpretations of the substantial
evidence test as applied in review of administrative
agency action, we must examine all relevant
evidence in the entire record, considering both the
evidence that supports the administrative decision
and the evidence against it, in order to determine
whether or not the agency decision is supported by
"substantial evidence." (Universal Camera Corp. v.
Labor Bd. (1951) 340 U.S. 474, 488-490 [95 L.Ed.
456, 467.468, 71 S.Ct. 456); Bixby v. Pierno, supra
, 4 Cal.3d at p. 149, fn. 22; LeVesque v. Workmen's
Comp, App. Bd. (1970) 1 Cal:3d 627, 635-639, fn.
22 [83- Cal.Rptr. 208, 463 P.2d 432]; Zuniga v
County of San Matec Dept. of Health Services,

Page 5 of 9
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supra, 218 Cal.App.3d at pp. 1530-1531; County of
San Diego v. Assessment Appeals Bd. No. 2, supra,
148 Cal.App.3d at pp. 554-555.) For this purpose,
".. substantial evidence has been defined in.two
ways: first, as evidence of ' " 'ponderable legal
significance ..: reasonable in nature, credible, and of
solid value' " ' (Ofsevit v. Trustees of Cal. State
University & Colleges {1978) 21 Cal3d 763, 773,
fn, 9 [148 Cal.Rptr. 1, 582 P.2d 88]); and second,
as ' “relevant evidence that a reasonable mind might
accept as adequate to support a conclusion" ' (
Hosford v.  State Personnel Bd. (1977) 74
Cal.App.3d 302, 307 [141 CalRptr. 354])." {
County of San Diego v. Assessment Appeals Bd, No,
2, supra, 148 Cal.App.3d at p. 555.)

At the trial court level, the petitioner in an

administrative mandamus proceeding has the

burden of proving that the agency's decision was

invalid and ~should be set aside, because it is

presumed that the agency regularly performed its

official duty. When the standard of review is the

substantial evidence test, as it is here, it is presumed

that the findings and actions of the administrative.
agency were supported by substantial evidence. (.
*336Caveness v. State Personne! Bd. (1980) 113

Cal.App.3d 617, 630 [170 Cal.Rptr.- 54]; Barnes v,

Personnel Department (1978) 87 Cal.App.3d 502,

505 [151 CalRptr. 94).) Thus, since the same

standard of review applies now on appeal as did in

the trial court, the burden is on appellant to show

there is no substantial evidence whatsoever to

support the findings of the Board. (Pescosolido v.

Smith (1983) 142 Cel.App.3d 964, 970 [191

Cal.Rptr. 415].)

III. Sufficiency of the Evidence to Support Findings

(2) Applying this standard of review to the decision
of the County Board in this case, we are of the
opinion that the administrative record does contain
substantial evidence to support the Board's
affirmance of the denial of appellant's application
for a land use permit for the purpose of establishing
a second residential unit.

Under the applicable County ordinances, of which
we take judicial notice (Bvid., Code, §§ 452, subd.
(b), 459; Longshore v. County of -Ventura (1979) 25
Cal.3d 14, 24 [157 Cal.Rptr. 706, 598 P.2d 866)),
the County planning agency division "shall make"
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certain findings before granting a land use permit
for a residential second unit. (Contra Costa County
[hereafter C.C.C.] Ord. Code, § 82-24.1002)
Among these findings are that “[t]Jhe second unit is
architecturally compatible with overall
neighborhood character and the primary residence
in terms of scale, colors, materials and design for
trim, windows, roof, roof pitch and other exterior

physical features"; "[t]he second unit does not result -

in excessive neighberhood noise, traffic, or parking
problems"; and "[d]evelopment of the second unit
does not present a threat to public health, safety or
welfare." (C.C.C. Ord, Code, § 82-24.1002, subds.
(8), (11),(13).)

In addition, the provision on granting land use
permits for residential second ' units specifically
requires thet the agency must make findings in
accordance with the separate ordinance dealing with
variance, conditional use and special permits found
at article 26-2,.20 of the County Ordinance Codes.
The findings that must be made priot to granting a
conditional - use permit include that the proposed
land use “shall not adversely affect the preservation:
of property values"; "shall not create a nuisance
arid/or . enforcement problem  within® the
neighborhood”; and "shall not encourage marginal
development within the neighborhood." {C.C.C.
Ord. -Code, §§ 26-2.2008, subds. {3}, (5), (6); 82-
24.1002.) '

Failure to meke any one of these findings must
result in denial of the application for a land use
permit. (C.C.C. Ord. Code, §§ 26-2.2008, 82-
24.1002.) Because we are reviewing a denial of a
requested land use permit, *337 it is not necessary
to determine that each finding by the Board was
supported by substantial evidence. As long as the
Board made a finding that any one of the necessary
eleménts enumerated in the ordinances was lacking,
and this finding was itself supported by substantial
evidence, the Board's denial of appellant's
application must be upheld.

Finding No, 8, stating that the development of a
residential second unit would present a threat to
public health, safety and: welfare by resulting in
excessive neighborhood noise, -traffic and parking
problems, negates two of the necessary elements for
granting a land use permit for a second unit, as
enumerated in County Ordinance Code section

Page 6 of 9
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82-24.1002, subdivisions (11) and (13). Neighbors
of the proposed second residential unit gave ample
testimony that because of the nature of the
cul-de-sac on which the primary residence is
located, an additional living unit on the street would
create ftraffic, parking, safety, noise and nuisance
problems. Contrary to appellants' position, expert
testimony .on these issues is not necessary. It is
appropriate and even necessary for the County to
consider the interests of neighboring property
owners in reaching a decision’ whether to grant or
deny a land use entitlement, and the opinions of
neighbors may constitute substantial evidence on
this issue. (Smith v. County of Los Angeles (1989)
211 Cal.App.3d 188, 201-204 [259 CalRptr, 231];
Nelson v. City of Selma (9th Cir. 1989) 881 F.2d
836, 840.)

Finding No. 10, stating that "[a] second unit is not
suitable in this location, is out of character with the

surrounding neighborhood and would be ean’

intrusion into the neighborhood," is related to
several of the enumerated requirements for issuance
of a residential second unit land use permit.
Provisions in the County ordinances relevant to this
finding include that the second unit be
"architecturally compatible with overall
neighborhood character (C.C.C. Ord. Code, §
82-24.1002, subd. (9)); that it not “adversely affect
the preservation of property values" (C.C.C. Ord.
Code, § 26-2.2008, subd. (3)); that it not create "a
nuisance and/or enforcement problem within the
neighborhood or community" (C.C.C. Ord. Code, §
26-2,2008, subd. (5)); that it not “encourage
marginal development within the neighborhood"
(C.C.C. Ord. Code, § 26-2.2008, subd. (6)); and,
generally, that it not be detrimental to health, safety
and general welfare (C.C.C. Ord. Code, §§
26-2.2008, subd. (1); 82-24.1002, subd. (13)).

These provisions in the County Ordinance Code
give the County and its planning agencies the
authority to consider the effect of proposed projects
on the character of the surrounding neighborhood, Tt
is well established that the concept of public welfare
encompasses a broad range of factors,. including
aesthetic values as well as monetary and physical
ones, and that a concern*338 for aesthetics and
"character" is a legitimate governmental objective. (
Metromedia, Inc. v. San Diego (1981) 453 U.S,
490, 502 {69 L.Ed.2d 800, 811-812, 101 8.Ct. 2882]
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: Berman v. Parker (1954) 348 US. 26, 33 [99
L.Ed. 27, 37-38, 75 S5.Ct. 98], Guinnane v. San
Francisco City Planning Com.. (1989) 209
Cal.App.3d 732, 741 [257 Cal.Rptr. 742]; Novi v.
City of Pacifica (1985) 169 Cal.App.3d 678,682 [
215 Cal.Rptr. 439]) Other "concerns that fall well-
within the domain of the public interest and
welfare” include parking, traffic and visual impact. (

Guinnane v. San Francisco City Planning Com.,-

supra, 209 Cal.App.3d atp. 743.) .

Thus, although finding No. 10 does not expressly
restate any particular one of the several relevant
ordinance requirements, it is actually a summation
of several of them. It articulates various significant
elements necessarily included in the general concept
of public welfare but not expressly enumerated in
the County Ordinance Code. It is therefore directly
related to finding No. 8, stating that the
development of the proposed second residential unit
would present a threat to public health, safety and
welfare. . This finding of unsuitability to the
character of the surrounding neighborhood is
sufficient by itself to support the denial of
appellants' epplication for a land use permit. (
Guinnane v. San Francisco City Planning Com.,
supra, 209 Cal App.3d at pp, 740-743 [local agency
denied permit on basis of finding that large size of
house was "not in character" with surrounding
neighborhood even though in technical compliance
with zoning and building codes; upheld).)

Contrary to appellants’ position, the fact that their
proposed second unit would be the first such unit in
the neighborhood does not render finding No. 10
irrelevant as a matter of law. There .are many
reasons why a residential second umit might- be
unsuitable for a particular location and "out of
character” with a neighborhood, aside from the fact
that it is the first such unit in that location. Such a
unit might be perfectly suitable in a different
neighborhood with different conditions, even
though it was the first such unit in that
neighborhood. The kinds of houses in . this
neighborhood, the street configurations (mostly
cul-de-sacs); ‘the traffic pattermns, and the lot sizes,
are afl significant factors to be considered in
making this determination. It is clear from .the
record that these considerations were taken into
account'by the Board in this case.
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Moreover, the County Ordinance Code specifically:-
requires a consideration of the effect of 2 proposed
use on neighboring property values. The fact that a
second unit would be the first such development in
a given neighborhood may well be relevant to &
determination of the effect of the unit on local
property values. *339

Finding No. ,10 is supported by substantial
evidence in the administrative record. In the first
place, the same evidence supporting finding No. 8
also supports finding No. 10. To the extent the
proposed residential second unit would result in
excessive neighborhood noise, traffic, or parking
problems, it would clearly be “an intrusion into the
neighborhood" and "not svitable to this locatlon "

There was ample evidence of community concern
with the impact of a residential second rental unit
on the general aesthetic character of the
neighborhood, as well as on traffic, safety, and
protection of property values. These-concems were
repeatedly expressed by neighbors opposing the
application. In addition, one member of the Board
testificd to his personal observations of the
proposed residential second unit and the
surrounding neighborhood, and stated his opinion
that it was not in character with the area. The Board
properly took these opinions into account in making
its determination, and they constitute substantial
evidence to support the discretionary. finding that
the proposed second residential unit was intrusive
and not suitable to the character of the surrounding
neighborhood. (Smith v. County of Los Angeles,
supra, 211 Cal.App.3d at pp. 201-204.)

Thus, at least two of the Board's findings (findings
No. 8 and 10) were supported by substantial
evidence in the administrative record. Each of these
ﬁndings was contrary to the requirements for
issuance of a land use permit; either one was
sufficient to- support the denial of appcllants'
application,

IV. Legal Relevance of the Board'sPiniiings

(3) Much of appellants' ‘argument on appeal
concerng their position that the Board's findings
were impermissible under the maximum standards
for residential second units purportedly set by
Government Code section 65852.2. [FN1] This
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contention is without merit.

FNI1 Unless otherwise indicated, all further

statutory references ere to the Government
Code.

Section 65852.2 was adopted to encourage local
govemments to enact their own ordinances allowing
and regulating so-called "granny flat" residential
second units. in single-family and multi-family zones
where they would otherwise be prohibited. (Wilson
v. City of Laguna Beach (1992) 6 Cal App.4th 543,
545-546 [7 Cal.Rptr.2d 848].) The statute sets up a
three-option approach under which a local
government may choose to ban all residential
second units on condition of meking certain
findings that such units would have specific adverse
impacts” on public health, safety and welfare (§
658522, subd. (c)); adopt its own ordinance
providing for the creation of second units and
establishing various criteria for approving them
*340 (§ 65852.2, subd. (@)); or do neither and
follow a state-prescribed procedure for approving
or disapproving applications for creation of second
units (§ 65852.2, subd. (b)). (Wilson v. City of
Laguna Beach, supra, 6 Cal.App.4th at p. 553.)

Under section 65852.2, subdivision (a), any local:

agency may adept an' ordinance providing for the
creation of second units; consistent with a list of six
provisions. These provisions: are phrased in
permissive terms stating that local standards for
second units "may include, but are not limited to"
various criteria. In contrast, under section 65852.2,
subdivision (b), every local agency which fails to
-adopt an ordinance governing second units in
accordance with subdivisions (8) or (c) "shal! grant
a special use or a conditional use permit for the
creation of a second unit if the second unit
complies” with an enumerated list of nine specific
requirements. (Italics added.) Unlike the provisions
in subdivision (a), those contained in subdivision
(b) do not use permissive or discretionary terms, but
are mandatory.

At the end of this list of requirements, subdivisicn

(b) states: "No other Jocal ordinence, policy, or

regulation shall be the basis for the denial of a
building permit or a use permit under this

Page 8 of 9
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subdivision.

"This subdivision ~establishes the = maximum
standards that local agencies shall use to evaluate
proposed second units on lots zoned for residential
use which contain- an existing single-family
dwelling. No additional standards, other than those
provided in this subdivision- or subdivision (a), shall
be utilized or imposed, except that a local agency
may require an applicant for a permit issued
pursuant to this subdivision to be an
owner-cccupant.

"This section does not limit the authority of local
agencies to adopt less restrictive reguirements for
the creation of second units."” (§ 65852.2, subd. {(b).)

Appellants concede that because the County has
adopted an ordinance regulating the creation of
residential second units, it is governed by section
65852.2, subdivision (a). However, they contend
that the language in subdivision (b) stating that
"[tlhis - subdivision establishes the maximum
standards that local agencies shall use.to evaluate
proposed second units" applies equally to an
ordinance drafted under subdivision (&), and thus,
an ordinance enacted pursuant to’ subdivision (a)
may not impose standards: which excéed those
enumerated in subdivision (b). In support of this
contention, appeliants argue that the intent of the
statute is to encourage the creation of residential
second units by barring undue local restrictions on
their creation.

This argument ignores the broadly permissive
language contained in section 65852.2, subdivision
(a), giving local agencies discretion in thespecific
*341 criteria they may adopt for approving second
units. For example, subdivision (8)(1) states that
"[aJreas may be designated within the jurisdiction of
the local agency where second units may be
permitted."  (Italics added.) The necessary
implication of this provision is that a local agency
may forbid the creation of second units in other
areas. Subdivision (a)(3) states: "Standards may be
imposed' on second units which inciude, but are not
limited- to, parking, height, setback, lot coverage,
architectural review, and maximum size of a unit."
(Italics added.) This language clearly contemplates
that local agencies may impose additional standards
on the crestion of residential second umits,
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Similarly, subdivision (a)(4) states that a local
agency "may find that second units do not exceed
the aliowable density for the lot upon which the
second unit is located, and that second units are a
residential use that is consistent,with the existing
general plan and zoning designation for the lot"
(Italics added.) The implication of this language is

that & local agency may also decline to make such a

determination, in its discretion.

In short, section 65852.2, subdivision (&), which
applies 1o local agencies that have adopted
ordinances providing for the creation of second
units, contains broadly permissive language on the
standards that 2 local government tnay impose on
applications for such unmits, The "maximum
standards" set forth in subdivision (b), by their own
terms, apply only to that subdivision, and are not

relevant when a local government has adopted an

appropriate ordinance governing second units.

The County's secend unit ordinance complies with
section 65852.2, subdivision (a). There is nothing in
the standards and criteria set forth in the County's
ordinance that conflicts with anything in subdivision
(a), or with the legislative intent of that statute. To
the contrary, the provisions of the ordinance are
consistent with the suggested standards set forth in
subdivision (&), and are in accord with the kinds of
land use regulations that have been consistently
upheld in this state, (Guinngre v. San Francisco
City Planning Com., supra, 209 Cal.App.3d at pp.
736-743.)

The judgment is affirmed.

White, P. I, and Werdegar, J., concurred.
Cal.App.1.Dist., 1993.
Desmand v. County of Contra Costa

END OF DOCUMENT
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~ RECEIVED
i _ : EXHIBIT E
AUG 19 2004 -
M G | STATE MANDATES 3113 Catalina Tland Road.
A Atallna ar oai
hOOlS andate roup ‘ TTT T Wesl Sacramento, California 95691
PA Dedicafed to Making the State Accountable to You : T (916) 373‘10‘?0 " F (916) 373-1070
August 17, 2004
Ms, Paula Higasﬁi, Executive Director-
Commission on’State Mandates
980 Ninth Street, Suite 300
Sacramento, California 95814
Re: Comments on Draft Staff Analysis
 Acquisition of Agricultural Land for a School Site, 98-TC-04
Dear Paula: '
) . On July 28, 2004, your office issued its draft staff analysm for the Acequisition of

Agricultural Land for a School Site test claim. In the dreft staff analysis your office finds the test

. claim legisiatioh does not impose reimbursable state-mandated activities upon school districts
because the decision to build and locate a school site is within the discretion of the school district
and because school districts are not required to seek state funding under the Leroy Greene
School Facilities ‘Act. The claimant respectfully disagrees with Commission staff’s first
conclusion tHat in all cases a school district has complete discretion as to the bmldmg and sﬂmg
of anew school site. _

School Distriets are Reaulred to House a.nd Educate All Students W1thm the D1strwt’
Boundaries. . S

All students between the ages of six and 18 years of age aré sub_]ect to compulsory
education and must attend the school within which the students’ parent or guardian | resides.! In
addition, school dlStI'thS must prov1cle & plen outhmng pupﬂ promotwn and retention from grade
level to-grade level. School districts, based ‘on the requirernents outlinied in the Hducation Code,
must house and edicate all students thit can estabhsh remdency within the disttict.  Moreover,
school districts must do sg ina nanner thaf doe.s not nsk the health or safety of its students

. ! Education Code section 48200.
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Ms. Paula Higashi

Comments on Draft Staff Analysis

Aequisition of Agricultural Land for a Schaol Site

August 17, 2004 p . . _

Page 2 of 3 : . ; . )

The claimant submits that the activities outlined in the test claim related to Education
Code section 17215.5 are reimbursable under a specific set of circumstances: Circumstances that
effectively remove all discretion from the school districts concerning the building and siting of a
new school site. The draft staff analysis states that the decision to build a school is within the
discretion of a school district: a conclusion that is in error under certain circumstances, For
example, school districts that are grossly overpopulated or are facing an influx of students due to
new development within the districts’ boundaries have no choice but to build new school sites o
house and educate those pupils that are legally bound and required to attend the school district.
Moreover, the school district is required to provide the necessary space, accommodations, and
resources to properly -educate these pupils in & manner that does not jeopardize. their health or =
safety. Under circumstances that lead to gross overcrowding of the school district, the decision
to build a new school site is practically compelled as the district is required by law to provide a
suitable environment to house and educate pupils that provides for their well being while on
campus.

. Couple a school district that is overpopulated or is facing additional development that
will create overpopulation with the fact many districts have no choice but to seek out agricultural
land for building a school site, you then have the recipe for mandated activities under Education
Code section 17215.5, If a school district’s only option to meet its state obligation to house and
educate its students is to acquire agricultural land, then there is absolutely no discretion afforded
the district. In this scenario, thé district in question would not have the option to lease proper
facilities or obtain other typés ofland that would eliminate the mandated activities outlined in.
section 172135.5. o o "

In those cases where a school district is required to build a new school site to meet is state
obligation to propérly house and educate all students that can establish residency within it
boundaries, and do so in & manner that protects the students’ health and safety, and theé only -
available option to the district is to acquire agricultural land, then the activities outlined in the
test claim legislation related to Education Code section 17215.5 represent state-mandated
activities. Sincé under this exact scemario-the school district is practically conipelled by the state =
to perform the necessary activities to acquire the land for a new school site, the activities
cutlined in the test claim are reimbursable.

It is ifnportant to note that when a school district is overpopulated or faces overpopulation
due to factors outside its cortrol, the need for a new school site*is not driven by some.
discretionary gct, but rattier the state mandate to ouse and educate all pupils that can establish
residency within the district’s boundaties. “Practical compulsion 1S sasy to find in this SCendrio
since the sehool district has no choiée but to enstire all student receive the necessary space and -
facilities as required by law. Furthermore, when the only gwaila.ble land to bl.}ﬂd a new schgol
site is agricultural land, then the mandated activities outlined in the Education Code section

17215.5 and the test claim come into play.
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Ms. Paula Higashi

Comments on Draft Staff Analysis

Acquisition of Agricultural Land for a School Site
August 17, 2004

. Page 3 of 3

The claimant requests that Commission staff amend its final analysis to include a limited
exception to reimbursement for only those districts that can establish they were practically
compelled to build a new school site due to overpopulation or expected additional development
and growth within the district and that the only available option was to acquire agricultural land.
The activities claimable for this exceptioni would stem from Education Code section 17215.5
only a3 the claimant does not dispute staff’s conclusion as to Education Code section 17213.1.

* * *

If you have any questions or cornments concerning thlS letter, please feel free to contact
me at (916) 373-1060. B - .

. Cc:  Mail List
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Acquisition of Agricultural Land for a School Site Mail List

Executive Director -

State Board of Education
721 Capitol Mall, Room 558
Sacramento, CA 95814

Dr. Carol Berg
Education Mandated Cost Network .
1121 L Street, Suite 1060 -

' Sacramento, CA 95814

Mr. Keith B. Petersen

Sixten & Associates

5252 Balboa Avenue, Suite 807
San Diego, CA 92117

Mr. Keith Gmeinder

Department of Finance
915 L Street, 8th Floor
Sacramento, CA 95814

Mr. Joseph Mullender, Jr.
Attorney at Law

89 Rivo Alto Canal

Long Beach, CA 90803

Mt. Gerald Shelton

-California Department of Education

1430 N Street, Suite 2213
Sacramento, CA 95814

Mr, Jim Spano

State Controller’s Office
300 Capitol Mall, Suite 518
Sacramento, _CA 95814

Ms. Beth Hunter

Centration, Inc. .

8316 Red Oak Street, Suite 101
Rancho Cucamonga, CA 91730

Ms. Sandy Reynolds
Reynolds Consulting Group
P.O. Box 987

Sun City, CA 92586

Mr. Steve Shields

Shields Consulting Group, Inc.
1536 36th Strest

Sacramento, CA 95816

Mr. Jim Jaggers

Centration, Inc.

12150 Tributary Point Drive, Suite 140
Gold River, CA 95670

Ms. Vivian Murai
Department of Toxic Substances Control
P.0O. Box 806

| Sacramento, CA 95812

| Mr. Michael Havey
State Controller’s Office
3301 C Street, Suite 500

Ms. Paula Higashi
Commission on State Mandates
980 Ninth Street, Suite 300

Sacramento, CA 95816 Sacramento, CA 95814
Ms. Lucille Ramos Ms, Jeannie Oropeza

MAXIMUS Department of Finance
4320 Auburn Blvd., Suite 2000 915 L Street, 7th Floor
Sacramento, CA 95841 Sacramento, CA 95814
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Mr. Bob Campbell

Ms. Dianna Halpenny

Department of Finance San Juan Unified School District
915 L Street, 8th Floor 3788 Walnut Avenue
Sacramento, CA 95814 Carmichael, CA 95609

Ms. Alexandra Condon Me Steve Smith

California Teachers Association Steve Smith Enterprises

6 Red River Court 4633 Whitney Avenue, Suite A
Sacramento, CA 95831 Sacramento, CA 95821

Mr. William Doyle

San Jose Unified School District
1153 El Prado Drive

San Jose, CA 95120

Ms. Harmeet Barkschat
Mandate Resource Services
5325 Elkhorn Blvd., #307
Sacramento, CA 95842

Mr. Anthony Murray

Loeb & Loeb

10100 Santa Monica Boulevard
Los Angeles, CA 90067

Mr. Arthur Palkowitz

San Diego Unified School District
4100 Normal Street, Room 3159
San Diego, CA 92103

Ms. Annette Chin

Cost Recovery Systems

705-2 East Bidwell Street, #294
Folsom, CA 95630

Ms. Denise Wakefield
Brentwood Union School District
255 Guthrie Lane

Brentwood, CA 94513
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