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complying with the Water Code Section 13383 Orders to Submit Method to Comply with
Statewide Trash Provisions; Requirements for Phase | Municipal Separate Storm Sewer System
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I. INTRODUCTION

The federal Clean Water Act' regulates water quality standards for the waters of the United States
(U.S.) and prohibits the discharge of pollutants from point sources to waters of the U.S. except in
compliance with a National Pollutant Discharge Elimination System (NPDES) permit. In California,
the State Water Resources Control Board (State Water Board) and the nine regional water quality
control boards establish water quality control standards and permit point source discharges of
pollutants, including discharges of storm water and non-storm water from municipal separate
storm sewer systems (MS4s), under the NPDES permitting program. MS4 discharges are among
the most significant sources of water pollution in the nation. When storm water or non-storm water
flows over urban environs, it collects pollutants—including trash and debris—which then go
through the MS4 and discharge to surface waters. When trash reaches surface waters, it has
detrimental impacts on aquatic life, wildlife, public health, and recreational use of waters.

Recognizing the pervasive problem of trash across the state, in 2015, the State Water Resources
Control Board (State Water Board) adopted an amendment to the Water Quality Control Plan for
the Ocean Waters of California to Control Trash and Part 1 Trash Provisions of the Water Quality
Control Plan for Inland Surface Waters, Enclosed Bays, and Estuaries of California (collectively,
Trash Provisions?). The Trash Provisions apply to all dischargers of trash to surface waters,
including those with NPDES permits, non-NPDES waste discharge requirements, and waivers of
waste discharge requirements. The Trash Provisions established a water quality objective for
trash, a trash discharge prohibition, a framework for implementation based on the type of
discharger, and a time schedule for each type of discharger. The implementation provisions
established two tracks for Phase | and Il MS4 permittees to comply with the trash discharge
prohibition: Track 1 required the installation and operation of full capture systems and Track 2
required the installation and operation of controls that achieve full capture system equivalency;
industrial dischargers, on the other hand, are required to comply with the outright prohibition, a
more stringent requirement. The time schedule in the Trash Provisions required the State Water
Board or the appropriate regional water quality control board to do one of the following related to
its MS4 permits by June 2, 2017: 1) modify or reissue the MS4 permit(s) to add requirements to
implement the Trash Provisions, or 2) issue an order pursuant to Water Code section 13267 or
13383 to require MS4 permittees to provide the respective water board with written notice of which
implementation track the permittee will comply with the prohibition of discharge, and an
implementation plan for Track 2 if the permittee selected that track.

In accordance with the requirements of the Trash Provisions, the State Water Board and the
regional water quality control boards issued Water Code section 13383 orders to their respective
Phase | and || MS4 permittees, including local, state, and federal entities. At issue in these Test
Claims before the Commission are the Water Code Section 13383 Orders to Submit Method to
Comply with Statewide Trash Provisions; Requirements for Phase | Municipal Separate Storm
Sewer System (MS4) Co-permittees Within the Jurisdiction of the Santa Ana Regional Water
Quality Control Board (Trash Orders) issued to 22 Phase | MS4 permittees by the Santa Ana

' Federal Water Pollution Control Act (FWPCA; 33 U.S.C. § 1251 et seq.) The federal Act is referred to
herein by its popular name, the Clean Water Act.

2 The Trash Provisions are also referred to as the “Trash Amendments.” Both terms appear interchangeably
in documents in the administrative records and attached herein, and the terms refer to the same substance.
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Regional Water Quality Control Board (Santa Ana Water Board) on June 2, 2017. The Trash
Orders directed the permittees to submit written notification to the Santa Ana Water Board
identifying the permittee’s selected method of compliance (Track 1 or Track 2) by August 31,
2017, and required permittees that selected Track 2 to also submit an implementation plan by
November 30, 2018. Similar orders were not issued industrial dischargers because they are
generally required to comply with the outright prohibition on the discharge of trash and need not
engage in the procedural steps associated with selecting a track.

The County of Orange and the Cities of Brea, Cypress, Huntington Beach, Newport Beach,
Orange, Seal Beach, Anaheim, Chino Hills, Costa Mesa, Garden Grove, Laguna Woods, Lake
Forest, San Jacinto, Santa Ana, Tustin, Villa Park, Yorba Linda, Grand Terrace, Irvine, Placentia,
and Rialto (collectively, Claimants) filed test claims (17-TC-07 to 17-TC-28) seeking subvention
for costs allegedly incurred in comply with the Trash Orders. The Claimants, however, are not
entitled to subvention.

The Trash Orders do not impose a program on Claimants—the orders do not require Claimants
to carry out the governmental function of providing services to the public, nor do they impose
unique requirements on local government to implement state policy. With the exception of the City
of Garden Grove, all Claimants selected Track 1 as their path for compliance with the Trash
Provisions and satisfied the requirements of the Trash Orders by submitting a short letter to the
Santa Ana Water Board stating their selection. Garden Grove satisfied the requirements of the
Trash Orders by submitting a similar track-selection letter and an implementation plan for Track
2. Neither the submission of a letter stating the permittee’s selected track to comply with the trash
discharge prohibition nor the submission of an implementation plan provided a service to the
public.

Further, the requirements of the Trash Orders are not unique to local government: Water Code
section 13383 applies to all NPDES permittees and the requirements to provide written notice of
track selection and submit an implementation plan apply generally to other MS4 dischargers,
including federal and state entities, as evidenced by the orders issued by the State Water Board.
The absence of similar orders for industrial dischargers does not make the requirements unique.
Industrial dischargers were not subject to similar orders because they must comply with the
outright prohibition on the discharge of trash (a more stringent standard than the track approach)
and are not afforded an opportunity to select a compliance track unless they demonstrate that
they cannot comply with the outright prohibition.

Moreover, even if the Trash Orders imposed a program, they do not impose a new program or
require a higher level of service—the Claimants have long been required to submit monitoring
and technical reports to the Santa Ana Water Board pursuant to Water Code section 13383 on
various matters, including the controls they have implemented to reduce and/or eliminate the
discharge of trash.

Finally, assuming the Trash Orders impose a new program or require a higher level of service,
subvention still is not warranted because the Claimants have the authority to levy charges, fees,
or assessments to pay for the costs of complying with the Trash Orders.
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The Trash Orders merely required the Claimants to submit reports to the Santa Ana Water Board.
The Trash Orders did not require Claimants to begin implementation of their selected track or
other substantive obligations of the Trash Provisions, as the Claimants appear to assert. The
substantive implementation of the Trash Provisions will be accomplished through MS4 permits.
The Santa Ana Water Board, however, has yet to incorporate the Trash Provisions into the
Orange County, Riverside County, or San Bernardino County MS4 permits. The Santa Ana Water
Board will add requirements to implement the Trash Provisions, including the implementation of
the Claimants’ selected tracks, in the next iteration of the MS4 permits. To the extent the
Claimants are filing these Test Claims to also seek reimbursement for substantive implementation
of the Trash Provisions that will be required in future permit terms (Claimants refer to this as
‘ongoing implementation”), the Test Claims are not ripe. The only question before this
Commission is whether the requirements of the Trash Orders constitute a state mandate and, if
so, whether Claimants are entitled to subvention.

In summary, Claimants’ Test Claims must be denied in their entirety. The State Water Board and
Santa Ana Water Board’s reasoning is set forth below.

1. BACKGROUND

The Trash Orders set forth directives requiring Claimants to take initial procedural steps toward
the eventual implementation of the Trash Provisions’ narrative water quality objective for trash
and the trash discharge prohibition in the next iteration of the MS4 permits. Because the Trash
Orders were issued in this context, the Water Boards provide a regulatory overview of water
quality standards and NPDES permitting, the Trash Provisions, issuance of Water Code section
13383 orders by the State Water Board and Santa Ana Water Board, and the MS4 permits issued
by the Santa Ana Water Board.

A. Regulatory Overview of Water Quality Standards and NPDES Permitting Under the
Clean Water Act and Porter-Cologne Water Quality Control Act

The Clean Water Act (33 U.S.C. § 1251 et seq.) regulates water quality standards for the waters
of the U.S. and “anticipates a partnership between the States and the Federal Government,
animated by a shared objective: ‘to restore and maintain the chemical, physical, and biological
integrity of the Nation’s waters.”® Among other things, the Clean Water Act requires states to
establish water quality standards for each waterbody in their jurisdiction.* Water quality standards
describe the desired condition of a waterbody and the means by which that condition will be
protected or achieved. These water quality standards identify designated uses of the waterbody—
such as recreation and navigation—and in turn specify water quality criteria and an
antidegradation policy to protect those uses.® Water quality criteria may be expressed in numeric
form (e.g., the maximum pollutant concentration levels permitted in a water body) or in narrative
form (e.g., a criterion that describes the desired conditions of a waterbody being “free from” certain
negative conditions).

3 Arkansas v. Oklahoma (1992) 503 U.S. 91, 101, quoting 33 U.S.C. § 1251(a).
433 U.S.C. § 1313(a), (c)(1); 40 C.F.R. § 131.2.
533 U.S.C. § 1313(c)(2)(A); 40 C.F.R. §§ 131.6, 131.10, 131.11, 131.12.
6 See 40 C.F.R. § 131.11(b).
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California’s Porter-Cologne Water Quality Control Act was enacted in 1969 to promote
conservation, to attain the highest water quality reasonable, and to protect the public health,
safety, and welfare.” The act created the State Water Board and nine regional water boards to
implement water law and policy.® Each regional water board must adopt water quality control
plans, known as “basin plans,” for waterbodies in their respective region.® Basin plans must
designate the beneficial uses for each waterbody, establish water quality objectives that protect
and promote those beneficial uses, and set forth a program of implementation for achieving water
quality objectives.® For waterbodies subject to the Clean Water Act, regional water boards have
no discretion to set standards less stringent than those required by federal law."" For these
waterbodies, the basin plan sets forth the federally required water quality standards; the
“beneficial uses” are the equivalent of “designated uses” under the Clean Water Act, and “water
quality objectives” are the equivalent of “water quality criteria” under the Clean Water Act. The
State Water Board may also adopt and modify water quality control plans (such as the Trash
Provisions) for waters that require water quality standards under the Clean Water Act and such
plans supersede standards in basin plans if there is a conflict.'?

The Clean Water Act also makes it unlawful to discharge pollutants' into waters of the U.S. from
any point source without first obtaining an NPDES permit.’* As with the development of water
quality standards, the federal government, by and large, relies on states to issue NPDES
permits.'® A permit translates the act’s general requirements into specific obligations that allow a
discharger to comply with the act.'®

Shortly after Congress added the NPDES program to the Clean Water Act, the California
Legislature determined that it was in the interest of the people to have the State issue NPDES
permits in lieu of the U.S. EPA “to avoid direct regulation by the federal government of persons
already subject to regulation under state law . . . .”'” The Legislature added chapter 5.5 to the
Porter-Cologne Act to achieve that goal and to align California law with federal law.'® Under
chapter 5.5 of the Porter-Cologne Act, the State Water Board and the regional water boards
(collectively, Water Boards) issue waste discharge requirements that serve as NPDES permits.™®

7 Wat. Code, § 13000.
81d. §§ 13100,13140, 13200, 13201, 13241, 13243.
9 Seeid., § 13240.
01d., § 13050, subd. (j).
" See City of Burbank v. State Water Resources Control Board (2005) 35 Cal.4th 613 (City of Burbank),
citing 33 U.S.C. § 1370.
2 Wat. Code, § 13170.
3 The U.S. EPA regulations implementing the NPDES program define “pollutant” as “dredged spoil, solid
waste, incinerator residue, filter backwash, sewage, garbage, sewage sludge, munitions, chemical wastes,
biological materials, radioactive materials . . . heat, wrecked or discarded equipment, rock, sand, cellar dirt
and industrial, municipal, and agricultural waste discharged into water.” 40 C.F.R. § 122.2. Trash falls
within this definition. See e.g., Environmental Defense Center v. U.S. EPA (9th Cir. 2003) 344 F.3d 832,
840-41; City of Arcadia (2006) 135 Cal.App.4th 1392, 1403—-1407.
433 U.S.C. §§ 1311, 1342.
5 See 33 U.S.C. §§ 1251(b), 1342(b).
6 See 33 U.S.C. § 1342(k).
7 Wat. Code, § 13370.
'8 1d. § 13372.
91d. § 13377. The Porter-Cologne Act is more expansive than the federal Clean Water Act. For
discharges of waste that are not subject to the federal act (either because the discharges are
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Those requirements “are the equivalent of the NPDES permits required by federal law.”° Chapter
5.5 also includes Water Code section 13383, which provides the Water Boards with the authority
to establish monitoring, inspection, entry, reporting, and recordkeeping requirements for NPDES
permittees.?’

In 1987, Congress amended the Clean Water Act to require NPDES permits for industrial and
municipal storm water discharges.?? The amendments to the Clean Water Act require NPDES
permits for a discharge from an MS4 serving a population of 100,000 or more.?3 The Clean Water
Act contains three provisions specific to MS4 permits: (1) permits may be issued on a system- or
jurisdiction-wide basis; (2) permits must include a requirement to effectively prohibit non-storm
water discharges into storm sewers; and (3) permits must require controls to reduce the discharge
of pollutants to the maximum extent practicable (MEP),?* including management practices, control
techniques, and system, design and engineering methods, and such other provisions as the
permitting agency determines appropriate for the control of such pollutants.?> Controlling MS4
discharges is important because storm water and non-storm water discharges are among the
most significant sources of water pollution in the nation.?6 When storm water flows over urban
environs, it collects trash and debris, heavy metals, sediments, nutrients (nitrogen and
phosphorus), petroleum products, untreated sewage, pesticides, and other toxic pollutants, which
are then discharge to creeks, rivers, estuaries, bays and oceans.?”

exempt from the federal act or do not involve the addition of a pollutant from a point source), the
Water Boards issue waste discharge requirements outside of chapter 5.5 relying on Water Code
section 13263. Among other things, section 13263 requires that waste discharge requirements
must implement any relevant water quality control plans. (Id., §§ 13263, subd. (a), 13240-13248.)
20 City of Burbank, supra, 35 Cal.4th at 621, citing Wat. Code, § 13374.
21 Wat. Code, § 13383, subd. (a). The Water Boards also have broader authority under Water Code section
13267 to require technical and monitoring of any discharger. (See Wat. Code, § 13267, subd. (b)(1).)
2233 U.S.C. § 1342(p).
2333 U.S.C. §1342 (p)(2)(C). U.S. EPA defines MS4s that serve a population between 100,000-249,999 as
“‘medium” MS4s and over 250,000 as “large” MS4s. Medium and large MS4s are known as Phase | MS4s.
U.S. EPA issued regulations in 1999 extending permit requirements to “small” MS4s (those serving a
population of less than 100,000). These small MS4s are known as Phase || MS4s.
24 MEP means “to the maximum extent possible, taking into account equitable considerations of synergistic,
additive, and competing factors, including but not limited to, gravity of the problem, fiscal feasibility, public
health risks, societal concern, and social benefits. (See e.g., Santa Ana Water Board AR, p. 660, fn. 3.)
The MEP approach is an ever-evolving, flexible and advancing concept, which considers technical and
economic feasibility. As knowledge and technology regarding controlling storm water runoff continues to
evolve, so too must the actions that are taken to comply with the MEP standard. Successive permits issued
to MS4 dischargers thus require greater levels of specificity over time in defining what constitutes MEP.
This is consistent with Congress’s intent that state management programs evolve based on changing
conditions from program development and implementation and corresponding improvements in water
quality. (E.g., 55 Fed. Reg. 47990, 48052 [‘EPA anticipates that storm water management programs will
evolve and mature over time.”]; 64 Fed. Reg. 68722, 68754 (Dec. 8, 1999) [‘EPA envisions application of
the MEP standard as an iterative process.”]).
2533 U.S.C. § 1342(p)(3)(B).
26 Environmental Defense Center, Inc. v. EPA, supra, 344 F.3d at 840.
271d. at pp. 840-841.
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B. Trash Provisions

1. Trash is a widespread water quality problem

Trash in the State’s surface waters is a pervasive problem and adversely affects numerous
beneficial uses, including wildlife habitat, marine habitat, preservation of rare and endangered
species, fish migration, navigation, and water contact and non-contact recreation.?® Trash
includes items such as cigarette butts, fast food containers, plastic grocery bags, cans and bottles,
used diapers, construction site debris, old tires, and appliances.?® Aquatic life and wildlife can be
harmed by the ingestion of or entanglement with trash, and their habitats can be degraded by
trash.?® Trash can also serve as a transport medium for pollutants and as a hiding place and
breeding ground for invasive species.?! Additionally, trash jeopardizes public health and safety
and poses a hindrance to recreational, navigational, and commercial activities.3? Studies show
that trash is predominantly generated on land and frequently ends up in waterbodies and the
ocean through storm water discharges after heavy rain events.?

2. The State Water Board adopted the Trash Provisions to address trash on a statewide
basis

To control and reduce the amount of trash entering surface waters across the state, the State
Water Board adopted an amendment to the Water Quality Control Plan for the Ocean Waters of
California to Control Trash and adopted Part 1 Trash Provisions of the Water Quality Control Plan
for Inland Surface Waters, Enclosed Bays, and Estuaries of California (Trash Provisions) on April
7, 2015.3* The Office of Administrative Law approved the Trash Provisions on December 2,
2015.% Then on January 12, 2016, the U.S. Environmental Protection Agency approved the water
quality standards—the narrative water quality objective and the discharge prohibition—in the
Trash Provisions, making the standards effective for implementation through NPDES permits.36
The Trash Provisions apply to the state’s ocean waters and all surface waters of the state, except
those waters within the jurisdiction of the Los Angeles Regional Water Quality Control Board
where trash total maximum daily loads were in effect prior to the effective date of the Trash
Provisions.?’

28 Administrative Record for the Amendment to the Water Quality Control Plan for Ocean Waters of
California to Control Trash and Part 1 Trash Provision of the Water Quality Control Plan for Inland Surface
Waters, Enclosed Bays, and Estuaries (Trash Provisions AR) p. 6626; see also id. at pp. 5905-5906.

2 1d. at p. 5889.

30 1d. at p. 5888.

31 1bid.

32 1bid.

33 See id. at p. 6626.

34 See id. at pp. 662631, 6198-6222.

35 Office of Administrative Law, Notice of Approval of Regulatory Action, Dec. 2, 2015. (See Section G of
the attachments to this response.)

36 U.S. EPA Approval Action on State Trash Water Quality Standards, Jan. 12, 2016. (See Section G of
the attachments to this response.)

37 Trash Provisions AR, p. 6627.
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3. The Trash Provisions include a water quality objective, a discharge prohibition,
implementation provisions, and a time schedule

The Trash Provisions provide a consistent, statewide regulatory approach to protect aquatic life
and public health beneficial uses from the adverse effects of trash, while focusing limited
resources on high trash-generating areas.® The Trash Provisions include a narrative water quality
objective for trash, a prohibition on the discharge of trash, implementation provisions for permitted
storm water and other dischargers, a time schedule for compliance, and monitoring and reporting
requirements.?® The narrative water quality objectives in the Trash Provisions, when read
together, provide that trash shall not be present in ocean waters, inland surface waters, enclosed
bays, or estuaries, or along shorelines or adjacent areas, in amounts that adversely affect
beneficial uses or cause nuisance.*® The discharge prohibition provides that “the discharge of
trash to surface waters of the State and the deposition of trash where it may be discharged into
surface waters of the state is prohibited.”*! The water quality objective is implemented through
the discharge prohibition and through NPDES storm water discharge permits, waste discharge
requirements (WDRs), and waivers of WDRs.#2

The implementation provisions focus on dischargers under existing storm water permits,
specifically Phase | MS4 permits, the NPDES General Permit for Storm Water Discharges from
Small MS4s (Phase Il MS4 permit),*3 the NPDES Statewide Storm Water Permit WDRs for State
of California Department of Transportation,** the NPDES General Permit for Storm Water
Discharges Associated with Construction and Land Disturbance Activities*® (Construction
General Permit), and the NPDES General Permit for Storm Water Discharges Associated with
Industrial Activities*® (Industrial General Permit).#” The requirements for dischargers under these
NPDES storm water permits vary—whereas dischargers of storm water associated with industrial
activities (including construction activities) are generally required to comply by eliminating trash
from all storm water and authorized non-storm-water discharges in accordance with the outright
prohibition, MS4 operators are provided with a less stringent compliance path based on the
installation, operation, and maintenance of full-capture systems or a combination of controls that
achieve full-capture equivalency in significant trash generating areas and/or priority land uses.*®
Specifically, to comply with the trash discharge prohibition, the Phase | and Phase || MS4
permittees with control over priority land uses*® must select one of two tracks:

38 1d. at p. 5910.

391d. at pp. 5910.

401d. at pp. 6198, 6211.

411d. at pp. 6198, 6212.

421d. at p. 6199, 6212.

43 State Water Board Order 2013-0001-DWQ, as amended by Orders WQ 2015-0133-EXEC, WQ 2016-
0069-EXEC, WQ 2018-0001-EXEC, and WQ 2018-0007-EXEC.

44 State Water Board Order 2012-0011-DWQ, as amended by Orders 2014-0006-EXEC, 2014-0077-DWQ,
2015-0036-EXEC, and 2017-0026-EXEC.

4% State Water Board Order 2009-0009-DWQ, as amended by Orders 2010-0014-DWQ and 2012-0006-
DWQ.

46 State Water Board Order 2014-0057-DWQ, as amended by Order 2015-0122-DWQ.

4T Trash Provisions AR, p. 5912.

48 1d. at pp. 5912-5915.

49 “Priority land uses” are the land uses within a MS4 permittee’s jurisdiction that studies have shown
generate significant sources of trash. (Trash Provisions AR, p. 6221; see also id. at 5913.) Priority land
7
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Track 1: Install, operate, and maintain full capture systems for all storm drains that capture
runoff from priority land uses in their jurisdictions; or

Track 2: Install, operate, and maintain any combination of full capture systems, multi-
benefit projects, other treatment controls, and/or institutional controls within the jurisdiction
of the MS4 permittee or within the jurisdiction of the MS4 permittee and contiguous MS4
permittees. The MS4 permittee may determine the locations or land uses within its
jurisdiction to implement any combination of controls. The MS4 permittee shall
demonstrate that such combination achieves full capture system equivalency. The MS4
permittee may determine which controls to implement to achieve compliance with full
capture system equivalency. It is, however, the State Water Board’s expectation that the
MS4 permittee will elect to install full capture systems where such installation is not cost-
prohibitive.%0

The California Department of Transportation (Department) must comply with the discharge
prohibition under Track 2: installation, operation, and maintenance of a combination of full capture
systems, multi-benefit projects, other treatment controls, and/or institutional controls for all storm
drains that capture runoff from significant trash generating areas and/or priority land uses, and
demonstration that the chosen combination achieves full capture equivalency.5’

Although industrial dischargers®® are generally required to eliminate all trash from their
discharges, the permitting water board may require an industrial discharger to implement a
compliance method that mirrors Track 1 or Track 2 if the industrial discharger demonstrates that
it cannot comply with the outright prohibition.5® Specifically, the permitting water board may
require the industrial discharger to (1) install, operate, and maintain full capture systems for all
storm drains that capture runoff from the facility or site regulated by the NPDES permit; or (2)
install, operate, and maintain any combination of full capture systems, other treatment controls,
and/or institutional controls for the facility of site regulated by the NPDES permit, and demonstrate
that the combination of controls achieves full capture system equivalency.

Finally, there is the time schedule for implementation of the trash discharge prohibition. By June
2, 2017, the State Water Board and the regional water quality control boards were required to
either (1) modify, reissue, or adopt MS4 permits over which they have permitting authority to
implement the Trash Provisions, or (2) issue an order pursuant to Water Code section 13267 or
13383 to MS4 permittees to require the permittee to submit written notice stating whether the
permittee would comply with the prohibition under Track 1 or Track 2.5 Specifically, regarding the

uses include high-density residential, industrial, commercial, mixed urban, and public transportation
stations. (Id. at p. 6221.)
50 1d. at 6200, 6213, endnotes omitted.
5" |bid.; see also id. at p. 5911, 5915.
52 “Industrial dischargers” refers to dischargers covered under the Industrial General Permit and/or the
Construction General Permit.
53 Trash Provisions AR, pp. 6201, 6214; see also id. at pp. 5911, 5915, 5981.
54 Trash Provisions AR, pp. 6201, 6214; see also id. at pp. 5911, 5915, 5981.
%% 1d. at pp. 6202-6203, 6215-6216.
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second option, the Trash Provisions required the State Water Board and regional water quality
control boards to—

Issue an order pursuant to Water Code section 13267 or 13383 requiring the MS4
permittee to submit, within three (3) months from receipt of the order, written notice to the
permitting authority stating whether such MS4 permittee will comply with the prohibition of
discharge under . . . (Track 1) or . . . (Track 2). . . . Within eighteen (18) months of the
receipt of the Water Code section 13267 or 13383 order, MS4 permittees that have elected
to comply with Track 2 shall submit an implementation plan to the permitting authority that
describes: (i) the combination of controls selected by the MS4 permittee and the rationale
for the selection, (ii) how the combination of controls is designed to achieve full capture
system equivalency, and (iii) how full capture system equivalency will be demonstrated.5¢

Under the time schedule in the Trash Provisions, the MS4 permittees are required to achieve full
compliance with their chosen track within 10 years of the effective date of the first implementing
MS4 NPDES permit, but full compliance may not be later than 15 years after the effective date of
the Trash Provisions.%”

The time schedule also required the State Water Board to issue an order pursuant to Water Code
section 13267 or 13383 to require the Department to submit an implementation plan that
addresses the following: “(i) describes the specific locations of its significant trash generating
areas, (ii) the combination of controls selected by the Department and the rationale for the
selections, and (iii) how it will demonstrate full capture system equivalency.”® Like the other MS4
permittees, the Department is required to achieve full compliance with its prohibition
implementation requirements within 10 years of the effective date of the first implementing permit,
but no later than 15 years after the effective date of the Trash Provisions.%®

The industrial dischargers must comply with the outright prohibition in accordance with the
deadlines in the first implementing permits, and any such deadlines may not exceed the five-year
term of the first implementing permits.°

C. The State Water Board Issued Water Code Section 13383 Orders to Phase Il MS4
permittees and the Department as Required by the Trash Provisions

Following adoption and approval of the Trash Provisions, the State Water Board took steps to
comply with its implementation requirements for permittees enrolled under the Phase || MS4
Permit. Because the State Water Board did not anticipate amending the existing Phase Il MS4
Permit within the time frame specified by the Trash Provisions, the State Water Board issued
Water Code section 13383 orders on June 1, 2017 to 153 “traditional’” Phase || MS4 permittees
(i.e., local governmental entities such as cities and counties), as well as 93 “non-traditional” Phase

56 1d. at pp. 6203, 6215-6216, endnotes omitted
57 |d. at pp. 6203-6204, 6216.

58 |d. at pp. 6204, 6217, internal endnotes omitted.
59 |bid.

60 |pid.
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I MS4 permittees.’" Non-traditional MS4 permittees include state entities such as parks,
universities, or prisons and federal entities such as military bases.

In accordance with the Trash Provisions, the Water Code section 13383 orders issued by the
State Water Board required Phase Il traditional MS4 permittees to determine and report their
selection of either the Track 1 or Track 2 compliance method, to conduct trash assessments if
Track 2 was chosen, and to submit an implementation plan.t? Non-traditional permittees may have
land uses and locations that generate substantial amounts of trash, but do not clearly fit under
the definition of “priority land use.”®® The Trash Provisions provide the State Water Board with the
authority to determine that specific land uses or locations generate substantial amounts of trash
and to require the MS4 to comply with trash treatment requirements with respect to such land
uses or locations.®* Through the Water Code section 13383 orders, the State Water Board
accordingly required the Phase Il MS4 non-traditional permittees to determine and report to the
State Water Board the locations and land uses within their jurisdiction that generate substantial
amounts of trash, to report their selection of either Track 1 or Track 2 for those land uses, to
conduct trash assessments if Track 2 was chosen, and to submit an implementation plan.®®

The State Water Board also issued a Water Code section 13383 order to the Department of
Transportation on June 1, 2017. Consistent with the Trash Provisions, the order required the
Department to submit an implementation plan to the State Water Board that includes the following:

i. Geographic Information System- mapped information identifying specific locations of
significant trash generating areas;

ii. The combination of full capture systems, multi-benefit projects, other treatment controls,
and/or institutional controls selected by the Department and the rationale for the
selections; and

iii. The Department's method for demonstrating full capture system equivalency.®

D. The Santa Ana Water Board Issued the Trash Orders to its Phase | MS4 Permittees
to Comply with the Trash Provisions

Like the State Water Board, the Santa Ana Water Board and other regional water quality control
boards®” took steps to comply with the implementation requirements of the Trash Provisions. On
June 2, 2017, the Santa Ana Water Board issued Water Code Section 13383 Orders to Submit
Method to Comply with Statewide Trash Provisions; Requirements for Phase | Municipal Separate
Storm Sewer System (MS4) Co-permittees Within the Jurisdiction of the Santa Ana Regional
Water Quality Control Board (Trash Orders) to 62 Phase | MS4 permittees in its jurisdiction.®® The
Trash Orders had identical requirements. The first directive stated: “By August 31, 2017, submit
electronically a letter to the Santa Ana Regional Board identifying the Co-permittee’s selected

61 See Administrative Record for State Water Board Trash Investigative Orders (State Water Board Trash
Orders AR), pp. 1-1735.
62 See e.g., id. at pp. 397-398.
63 See supra fn. 49.
64 See Trash Provisions AR, pp. 6201, 6204, 6214, 6217.
85 See e.g., State Water Board Trash Orders AR, pp. 796-797.
56 1d. at p. 1740.
67 See e.g., Test Claim 17-TC-05, Administrative Record for California Regional Water Quality Control
Board, San Diego Region, pp. 2049-2061.
68 Santa Ana Water Board AR pp. 290-640, 1069-1268, 1656—1907.
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method of compliance (Track 1 or Track 2) as defined previously in this Order.”®® If a co-permittee
selected Track 2, the second directive required the co-permittee to submit an implementation plan
to the Santa Ana Water Board by November 30, 2018.7° The Track 2 implementation plan was
required to describe the following: the combination of controls selected and the rationale for the
selection; how the combination of controls is designed to achieve full capture system equivalency;
how full capture system equivalency will be demonstrated; a description of the methodology used
to determine trash levels if co-permittee is using a methodology other than the recommended
Visual Trash Assessment Approach; and, if proposing locations or land uses other than priority
land uses, a justification demonstrating that the alternative land uses generate trash at rates that
are equivalent to or greater than priority land uses.”" These were the only actions required under
the Trash Orders.”> While the Trash Orders did discuss some of the other requirements of the
Trash Provisions for background and context,” the Trash Orders did not require the co-permittees
to take any actions in furtherance of those requirements or otherwise require “ongoing
implementation” of the Trash Provisions.

Notably, in response to the Trash Orders, all Claimants except the City of Garden Grove (Garden
Grove) selected Track 1 as their path for compliance with the Trash Provisions. This means that
21 of the 22 Claimants satisfied the requirements of the Trash Orders simply by submitting a brief,
1- to 2-page letter to the Santa Ana Water Board stating their selected track.”* The remaining
Claimant, Garden Grove, submitted a similar two-page, track-selection letter along with an
implementation plan to complete its requirements under the Trash Orders.”™

E. MS4 Permits Issued by the Santa Ana Water Board

Prior to the adoption of the Trash Provisions, the Santa Ana Water Board had already begun
including requirements in MS4 permits to control the discharge of trash. The Santa Ana Region

% See e.g., id. at p. 307.
0 See e.g., ibid.
™ Ibid.
2 The Trash Orders also included procedural requirements for the submission of the documents, namely
that documents be signed and certified and submitted electronically, and that the certification include
specific language. See e.g., id. at pp. 307-308.
3 See e.g., id. at pp. 305-306.
74 See City of Anaheim, letter to Santa Ana Water Board, Aug. 31, 2017; City of Brea, letter to Santa Ana
Water Board, Aug. 28, 2017; City of Chino Hills, Letter to Santa Ana Water Board, Aug. 29, 2017; City of
Costa Mesa, letter to Santa Ana Water Board, Aug. 31, 2017; City of Cypress, letter to Santa Ana Water
Board, Aug. 31, 2017; City of Grand Terrace, letter to Santa Ana Water Board, Aug. 29, 2017; City of
Huntington Beach, letter to Santa Ana Water Board, Aug. 31, 2017; City of Irvine, letter to Santa Ana Water
Board, Aug. 30, 2017; City of Laguna Woods, letter to Santa Ana Water Board, Aug. 31, 2017; City of Lake
Forest, letter to Santa Ana Water Board, Aug. 31, 2017; City of Newport Beach, letter to Santa Ana Water
Board, Aug. 30, 2017; City of Orange, letter to Santa Ana Water Board, Aug. 31, 2017; City of Placentia,
letter to Santa Ana Water Board, Aug. 30, 2017; City of Rialto, letter to Santa Ana Water Board, Aug. 31,
2017; City of Santa Ana, letter to Santa Ana Water Board, Aug. 31, 2017; City of San Jacinto, letter to Santa
Ana Water Board, Aug. 9, 2017; City of Seal Beach, letter to Santa Ana Water Board, Aug. 31, 2017; City
of Tustin, letter to Santa Ana Water Board, Aug. 31, 2017; City of Villa Park, letter to Santa Ana Water
Board, July 25, 2017; City of Yorba Linda, letter to Santa Ana Water Board, Aug. 30, 2017; County of
Orange, letter to Santa Ana Water Board, Aug. 31, 2017. (The letters are included in Section G of the
attachments to this response.)
> See City of Garden Grove, letter to Santa Ana Water Board, Aug. 30, 2017; City of Garden Grove Track
2 Implementation Plan (Nov. 30, 2018). (The letter and the implementation plan are included in Section G
of the attachments to this response.
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includes parts of the Counties of Orange, Riverside, and San Bernardino. Historically, the Santa
Ana Water Board has issued MS4 permits for each county, which cover the county itself and the
municipalities within the respective county. The three county permits have each been renewed
three times. The iterations of the counties’ MS4 permits have all required the permittees to control
the discharge of pollutants, including trash,”® into waters of the U.S. to the maximum extent
practicable. Each iteration of the permits carries over the effective components of the previous
term and builds on the prior permit requirements to reduce the discharge of trash into the waters
of the U.S., with the two most recent versions of the permits explicitly requiring the permittees to
reduce and/or eliminate the discharge of trash into the waters of the U.S. to the maximum extent
practicable and to submit reports documenting the trash controls. In addition to the trash-specific
requirements, all three MS4 permits include monitoring and reporting requirements pursuant to
Water Code section 13383.77

1. Orange County MS4 Permit

In July 1990, the Santa Ana Water Board issued an NPDES permit and WDRs for the County of
Orange, the Orange County Flood Control District, and the incorporated cities of Orange County
within the Santa Ana Region to regulate discharges from MS4s in the parts of Orange County that
fall within its jurisdiction (OC MS4 Permit).”® The Santa Ana Water Board renewed the OC MS4
Permit in 1996, 2002, and 2009.7° The Santa Ana Water Board amended the 2009 permit in
2010.8° The amended 2009 OC MS4 Permit was administratively continued and is the permit
currently in effect for the Orange County permittees, including the following Claimants: the Cities
of Brea, Cypress, Huntington Beach, Newport Beach, Orange, Seal Beach, Anaheim, Costa
Mesa, Garden Grove, Laguna Woods, Lake Forest, Santa Ana, Tustin, Villa Park, Yorba Linda,
Irvine, and Placentia, and the County of Orange.

The 1990 OC MS4 Permit required the permittees to “implement best management practices
(BMPs) to control discharge of pollutants to the maximum extent practicable to waters of the
United States.”' The permit established the Drainage Area Management Program (DAMP) and
required the permittees to submit the following to the Santa Ana Water Board for approval: existing
BMPs and other stormwater system management programs, proposed modifications to the
existing BMPs, an implementation plan for site-specific BMPs (e.g., for residential and commercial
sites), and a time schedule for implementation of BMPs.82 The permit also required permittees to
submit and implement a Stormwater System Monitoring Program to define the type, magnitude
and sources of pollutants in storm water discharges to identify appropriate pollution control
measures and to evaluate the effectiveness of pollution control measures.?3 In addition to these
programs, the permittees were required to identify “all land use activities in each drainage area”

6 See supra fn. 13.
7 See e.g., Santa Ana Water Board AR, pp. 242, 879, 1496
8 Administrative Record for Regional Water Quality Control Board, Santa Ana Region Water Code Section
13383(a) Phase | MS4 Trash Orders (Santa Ana Water Board Trash Orders AR), pp. 1-44.
7 1d. at pp. 45-285.
80 |d. at pp. 286-289.
811d. at p. 11.
82d. at p. 17-19.
8 1d. at pp. 19-20.
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and submit “a map showing various land use activities and storm drain systems in each drainage
area.”®

The 1996 OC MS4 Permit similarly required permittees to “reduce the discharge of pollutants to
the storm water conveyance systems to the maximum extent practicable” and to implement the
BMPs in the approved DAMP .85 The permit also required permittees to report on the effectiveness
of the DAMP and revise the DAMP as needed to protect water quality.8®

The 2002 OC MS4 Permit specifically identified trash and debris as pollutants that were required
to be controlled: “The permittees shall reduce the discharge of pollutants, including trash and
debris, from the storm water conveyance systems to the maximum extent practicable.”®” Specific
to trash and debris, the 2002 OC MS4 Permit required permittees to (1) “continue to implement
appropriate control measures to reduce and/or to eliminate the discharge of trash and debris to
waters of the U.S.” and to report the control measures in the annual report; (2) “review their
litter/trash control ordinances to determine the need for any revision”; and (3) “determine the need
for any additional debris control measures” and report their findings in the 2002-03 annual
report.88 As part of their review of the trash control ordinances, the permittees were “encouraged
to characterize trash, determine its main source(s) and develop and implement appropriate BMPs
to control trash in urban runoff.”8°

In the 2009 OC MS4 Permit, the Santa Ana Water Board found that “it [was] important to control
litter in order to eliminate trash and other materials in storm water runoff’®® and noted that the
permittees’ report of waste discharge identified trash a major pollutant of concern.®! The Santa
Ana Water Board also highlighted the fact that the permittees had already installed eleven trash
debris booms to capture trash and debris and prevented it from depositing on beaches.®? To
address the discharge of trash, the 2009 OC MS4 Permit included the same trash control and
reporting provisions that were in the 2002 permit and also required permittees to “[m]inimize trash
and debris in storm water runoff through regular street sweeping and through litter control
ordinances.” Additionally, the principal permittee was required to “characterize trash, determine
its main source(s) and develop and implement appropriate BMPs to control trash in urban runoff”
and report the findings in the annual report.®*

2. Riverside County MS4 Permit

In July 1990, the Santa Ana Water Board issued an NPDES permit and WDRs for the Riverside
County Flood Control and Water Conservation District, the County of Riverside, and the
incorporated cities of Riverside County within the Santa Ana Region to regulate discharges from

8 1d. atp. 12.
8 1d. at p. 58, 62.
8 See id. at pp. 59-60.
87 1d. at p. 98, italics added.
88 |d. at p. 102.
89 |bid.
90 |d. at p. 176.
91 1d. at p. 174.
92 See id. at pp. 176, 187.
9 See id. at pp. 200-201, 213.
%1d. at p. 201.
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MS4s in the parts of Riverside County that fall within its jurisdiction (RC MS4 Permit).®> The Santa
Ana Water Board renewed the RC MS4 Permit in 1996, 2002, and 2010.% The 2010 RC Permit
was administratively continued and is the permit currently in effect for Riverside County
permittees, including the Claimant City of San Jacinto.

The 1990 RC MS4 Permit required the permittees to develop and implement BMPs to control the
discharge of pollutants to the maximum extent practicable to waters of the U.S.%7 Like the 1990
OC MS4 Permit, the 1990 RC MS4 Permit established a DAMP and required permittees to submit
the following to the Santa Ana Water Board for approval: existing BMPs and other stormwater
system management programs, proposed modifications to the existing BMPs, an implementation
plan for site-specific BMPs (e.g., for residential and commercial sites), and a time schedule for
implementation of BMPs.®® And like the 1990 OC Permit, the RC MS4 Permit also required
permittees to submit and implement a Stormwater System Monitoring Program with the same
objectives.®® The permit also required permittees to submit maps and analyze data to identify the
major pollutants and their sources.'®

The 1996 RC MS4 Permit required permittees to continue to reduce the discharge of pollutants
from the MS4s to the maximum extent practicable and to implement the BMPs in the approved
DAMP."" The permittees were also required to submit reports on the effectiveness of the DAMP
and to make revisions to the DAMP as needed.'%?

The 2002 RC MS4 Permit specified that trash and debris were among the pollutants permittees
were required to control and required permittees to “continue to reduce the discharge of
pollutants, including trash and debris, from their respective MS4s” to waters of the U.S. to the
maximum extent practicable.'® To specifically address trash and debris, the 2002 RC MS4 Permit
required the permittees to “continue to implement control measures to reduce and/or eliminate
the discharge of pollutants, including trash and debris from MS4s” to the waters of the U.S;
“provide a written assessment of the relative efficiency and cost effectiveness of the available
BMPs and the BMPs currently implemented for the control of anthropogenic litter (e.g. street
sweeping, catch basin cleaning, deployment of trash receptacles, public education, etc.) and
develop recommendations for improving the effectiveness of the currently implemented
measures, and implement appropriate BMPs to control trash in Urban Runoff’1%; “establish a
system to record visual observation information regarding the materials collected from the MS4
(e.g. paper, plastic, wood, glass, vegetative litter, and other similar debris), descriptions of its main

9 |d. at pp. 641-687.
% |d. at pp. 688—1068.
9 1d. at pp. 660, 666.
98 |d. at pp. 666—669.
9 1d. at pp. 669-671.
100 1d. at pp. 661.
1011d. at pp. 698-700.
102 See id. at pp. 702-703.
103 1d. at p. 741.
104 “Urban Runoff” is defined in the permit as “those discharges from residential, commercial, industrial, and
construction areas within the Permit Area and excludes discharges from feedlots, dairies, farms, and open
space. Urban Runoff discharges consist of storm water and non-storm water surface runoff from drainage
sub-areas with various, often mixed, land uses within all of the hydrologic drainage areas that discharge
into the Waters of the U. S.” (Id. at p. 806.)
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source(s) (e.g. office, residential, commercial, and industrial waste), and problem areas” and
include the findings and supporting field data in the annual report for 2004—-2005; and “review
their litter/trash control ordinances to determine the need for revision to improve the effectiveness
of these ordinances.”'% In the 2002 findings, the Santa Ana Water Board noted that the permittees
had implemented programs to control litter, trash, and other anthropogenic materials in urban
runoff and that the permittees should continue to participate in or organize programs such as solid
waste collection programs, household hazardous waste collections, hazardous material spill
response, catch basin cleaning, additional street sweeping, and recycling programs to reduce
litter and illegal discharges.”1%

The 2010 RC MS4 Permit continued to build on the trash requirements and prohibited the
discharge of urban runoff from MS4s that did not reduce trash and debris (and other pollutants)
to the maximum extent practicable.'”” The permittees were also required to annually review and
evaluate their litter and trash BMPs, determine if the trash BMPs needed to be modified, and
include their findings in the annual report.'%® The Santa Ana Water Board noted that the permittees
had characterized trash, determined its main sources, and developed appropriate BMPs to reduce
or eliminate the discharge of trash and debris to waters of the U.S. to the maximum extent
practicable, and reported implementation of the BMPs in their 2004—-2005 annual report, and
required the permittees to continue the trash and debris BMPs and report their effectiveness in
the annual report.1%°

3. San Bernardino County MS4 Permit

In October 1990, the Santa Ana Water Board issued an NPDES permit and WDRs for the San
Bernardino County Flood Control District,''® the County of San Bernardino, and the incorporated
cities of San Bernardino County Within the Santa Ana Region to regulate discharges from MS4s
in the parts of Riverside County that fall within its jurisdiction (SBC MS4 Permit).""" The Santa
Ana Water Board renewed the SBC MS4 Permit in 1996, 2002, and 2010.72 The 2010 SBC MS4
Permit is the permit currently in effect for San Bernardino County permittees, including the
following Claimants: the Cities of Chino Hills, Grand Terrace, and Rialto.

The 1990 SBC MS4 Permit required permittees to develop and implement BMPs to control the
discharge of pollutants to waters of the U.S. to the maximum extent practicable.'*® Like the 1990
OC and RC MS4 Permits, the 1990 SB MS4 Permit established a DAMP and required permittees
to submit the following to the Santa Ana Water Board for approval: existing BMPs and other
stormwater system management programs, proposed modifications to the existing BMPs, an
implementation plan for site-specific BMPs (e.g., for residential and commercial sites), and a time
schedule for implementation of BMPs."* Also like the other 1990 MS4 Permits, the permit

195 1d. at p. 746.
106 1d. at p. 735.
07 1d. at p. 891.
108 1d. at p. 909.
109 1bid.
"0 Formerly known as the San Bernardino County Transportation/Flood Control Department.
"1 Santa Ana Water Board Trash Orders AR, pp. 1279-1334.
"2d. at pp. 1335-1655.
"3 1d. at pp. 1290, 1298.
"4 1d. at pp. 1298-1301.
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required the permittees to submit a Stormwater System Monitoring Program with the same
objectives."" The permit also required permittees to submit maps and analyze data to identify the
major pollutants and their sources."'®

The 1996 SBC MS4 Permit continued to require permittees to reduce the discharge of pollutants
to the maximum extent practicable.’” The permittees were also required to implement the BMPs
in their approved DAMP and their Municipal Storm Water Management Program (MSWMP), an
extension of the DAMP; report on the effectiveness of the MSWMP; and revise the MSWMP as
needed to protect water quality.''®

The 2002 SBC MS4 Permit explicitly identified trash and debris as pollutants that permittees were
required to control: “The permittees shall reduce the discharge of pollutants, including trash and
debris, from the [MS4s] to the maximum extent practicable.”"'® Specific to trash, the permit
required permittees to “implement appropriate control measures to reduce and/or eliminate the
discharge of trash and debris to waters of the U.S.” and report the control measures in the annual
report; “review their litter/trash control ordinances to determine the need for any revision”;
“characterize trash, determine its main source(s), and develop and implement BMPs to control
trash in urban runoff’; and determine whether any additional debris control measures were
needed and include their findings in the annual report.'?°

The 2010 SBC MS4 Permit continued the 2002 trash control and reporting requirements’?' and
required permittees to “[m]inimize trash and debris in storm water runoff through regular street
sweeping and through litter control ordinances” as part of the BMPs for priority development
projects.??

Il. OVERVIEW OF MANDATES LAW

California mandates law has its origins in the late 1970s, when Proposition 13 and Proposition 4
added articles XIII A and XIII B to the California Constitution, limiting state and local government’s
taxing and spending powers.'?® Section 6 of Article XlII B provides that “[w]henever the Legislature
or any state agency mandates a new program or higher level of service on any local government,
the State shall provide a subvention of funds to reimburse that local government for the costs of
the program or increased level of service.”'?*

"5 1d. at pp. 1302-1304.
18 1d. at p. 1291.
"7 1d. at p. 1346.
"8 1d. at pp. 1340, 13451346, 1349-1350.
91d, at p. 1385.
120 |d, at p. 1389.
121 See id. at pp. 1503, 1520.
122 1d, at p. 1537.
123 Department of Finance v. Commission on State Mandates (Kern High School District) (2003) 30 Cal.4th
727, 735.
124 Cal. Const., art. XIll B, § 6, subd. (a).
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The purpose of section 6 is to “avoid governmental programs from being forced on localities by
the state”?® and “thereby transferring to those [local] agencies the fiscal responsibility for
providing services which the state believe[s] should be extended to the public.”'?¢ Consistent with
the intent of section 6, subvention is only appropriate “for the costs involved in carrying out
functions peculiar to government, not for expenses incurred by local agencies as an incidental
impact of laws that apply generally to all state residents and entities”—laws of general application
do not force programs on local agencies.'?” The fact that a requirement may single out local
governments is not dispositive; where local agencies are required to perform the same functions
as private industry, no subvention is required.'?

Further, to warrant subvention, the local agency must be required to expend proceeds of its tax
revenue and there must be a compulsion to expend revenue.'® The State is not required to
provide a subvention of funds for an executive order if the local agency has the authority to levy
service charges, fees, or assessments to pay for the mandated program or higher level of
service.'% Subvention is only required if the local government is required to expend proceeds of
its tax revenue, which is not the case if the costs can be reallocated or paid for with fees.'!

IV. ARGUMENT

Claimants are not entitled to the subvention of funds for the costs associated with complying with
the Trash Orders. First, the Trash Orders did not impose a program under section 6 of article XIlI
B. Claimants did not carry out the governmental function of providing services to the public by
complying with the Trash Orders—neither the submission of a letter stating the Claimant’s
selected track to comply with the trash discharge prohibition nor the submission of an
implementation plan provided a service to the public. Further, the Trash Orders do not impose
unique requirements on local government. Water Code section 13383 orders may be issued to
any NPDES permittee in California, not just local governments. Also, the requirements to provide
written notice of track selection and submit an implementation plan apply generally to other MS4
dischargers, including federal and state entities, as evidenced by the orders issued by the State
Water Board. The absence of similar orders for industrial dischargers does not make the
requirements of the Trash Orders unique because industrial dischargers are held to a higher
standard under the Trash Provisions.

Second, even if the Trash Orders imposed a program, they do not impose a “new” program or
require a higher level of service—the Claimants have long been required to submit monitoring
and technical reports to the Santa Ana Water Board pursuant to Water Code section 13383 on
various matters, including on its trash control measures and other trash-related information.

125 County of Los Angeles v. Commission on State Mandates (2003) 110 Cal.App.4th 1176, 1189 (County
of Los Angeles).
126 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (County of Los Angeles).
127 |d. at pp. 56-57.
128 City of Richmond v. Commission on State Mandates (1998) 64 Cal.App.4th 1190 (City of Richmond).
129 See County of Los Angeles, supra, 110 Cal.App.4th at 1189.
130 Gov. Code § 17556, subds. (c), (d).
131 County of Fresno v. State of California (1991) 53 Cal.3d 482, 486-487 (County of Fresno);
Redevelopment Agency v. Commission on State Mandates (1997) 55 Cal.App.4th 976, 987.
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Finally, assuming for argument’s sake that the Trash Orders impose a new program or require a
higher level of service, subvention still is not warranted because the Claimants have the authority
to levy charges, fees, or assessments to pay for the costs of complying with the Trash Orders.

A. The Trash Orders do not impose a program on Claimants

In order to obtain reimbursement, the Claimants must show as a threshold matter that the Santa
Ana Water Board has imposed a “program” on them and, if so, that it established a “new program”
or created a “higher level of service” over the previously required level of service.’®? As used in
article Xlll B, section 6, “program” means either: (1) “a program which carries out the
governmental function of providing services to the public,” or (2) “laws which, to implement a state
policy, impose unique requirements on local governments and do not apply generally to all
residents and entities in the state.”’3® Claimants have not demonstrated—and cannot
demonstrate—that the Trash Orders constitute a “program.” As explained below, the Trash
Orders do not impose a program on Claimants under either test.

1. Claimants did not carry out the governmental function of providing services to the
public by complying with the Trash Orders (i.e., by submitting documents)

The Trash Orders do not impose a program that carries out the governmental function of providing
services to the public. The Trash Orders were issued pursuant to Water Code section 13383,
which is within chapter 5.5. of the Porter-Cologne Water Quality Control Act pertaining to
compliance with the Clean Water Act.'3* Under Water Code section 13383, the Water Boards may
impose monitoring, inspection, entry, reporting, and recordkeeping requirements on any NPDES
permittee in California, whether public or private.'3® Compliance with requirements imposed under
Water Code section 13383 do not provide a service to the public; rather, the purpose of the
requirements is for NPDES permittees to provide information to the Water Boards, as the
permitting authority, to protect water quality. An NPDES permittee, whether a public or a private
entity, that received a Water Code section 13383 order would have the same obligation to submit
information (albeit different information) to the Water Boards. Merely providing information to the
Water Boards in response to such an order does not carry out the governmental function of
providing services to the public.

The Trash Orders at issue here required the Claimants to submit a letter to the Santa Ana Water
Board identifying the co-permittee’s selected method of compliance (Track 1 or Track 2) to
implement the Trash Provisions. Those that selected Track 2 were also required to submit an
implementation plan describing the combination of controls selected, how the combination of

132 Cal. Const., art. XIll B, § 6, subd. (a); San Diego Unified School Dist. v. Commission on State Mandates
(San Diego Unified) (2004) 33 Cal.4th 859, 878; Lucia Mar Unified School Dist. v. Honig, 44 Cal.3d 830,
835-836.
133 County of Los Angeles, supra, 110.Cal.App.4th at 1189, citing County of Los Angeles v. State of
California (1987) 43 Cal.3d 46, 56.
134 The Water Boards also have broader authority under Water Code section 13267 to require technical
and monitoring reports of any discharger. (See Wat. Code, § 13267, subd. (b)(1).)
134 33 U.S.C. § 1342(p).
135 Water Code section 13383 is derived from Clean Water Act section 308(a), which authorizes the
permitting authority to require any owner or operator of any point source to submit any information the
permitting authority may reasonably require to carry out the NPDES permitting program. (See 33 U.S.C. §
1318(a).)
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controls is designed to achieve full capture system equivalency and how equivalency will be
demonstrated, the methodology for determining trash levels, and a justification that alternative
land uses generate trash rates that are equivalent to or greater than the priority land uses. All but
one of the Claimants notified the Santa Ana Water Board, by way of a 1- to 2-page letter, that
they selected Track 1. The exception, the City of Garden Grove, submitted a similar 2-page letter
stating that they selected Track 2. Garden Grove also submitted the requisite implementation plan
for Track 2, a plan that totaled 48 pages (inclusive of a cover letter, table of contents, and
appendices). By submitting these letters, along with an implementation plan in the case of the
City of Garden Grove, the Claimants fulfilled all that was required of them under the Trash Orders.
Claimants simply did not carry out the governmental function of providing services to the public
by submitting a letter to the Santa Ana Water Board stating their selected implementation method.
Nor, did the City of Garden Grove provide services to the public by submitting an implementation
plan. Private dischargers too submit reports to the Santa Ana Water Board as part of their
discharge requirements and do not carry out the governmental function of providing services to
the public by doing so.

As represented by Claimants in the Test Claims, selecting a track and submitting an
implementation plan may have required Claimants to engage consultants and hold meetings (both
internally and with other co-permittees) to evaluate the two tracks'3¢; however, as with the mere
submission of documents, these acts did not carry out the governmental function of providing
services to the public either. A private NPDES discharger having to comply with the Trash
Provisions in its NPDES permit may also engage consultants and hold meetings internally or with
other permittees to evaluate its compliance approach, and would not provide services to the public
by doing so.

Claimants'3” assert that their compliance with the Trash Orders provided a service to the public:
“the collection of trash discharged by third parties.”3® Claimants'® also insist that the Trash
Orders required “ongoing implementation” of the Trash Provisions.'*® The Trash Orders did
describe other components of the Trash Provisions and stated that the components would be
recommended for inclusion in the next iteration of the MS4 permits. However, as previously noted,
the Trash Orders themselves did not require the Claimants to implement any substantive trash
control requirements of the Trash Provisions—the Trash Orders only required Claimants to
provide written notification of their selected track, and to submit an implementation plan if the
Claimant selected Track 2. The Trash Orders did not require Claimants to begin implementing
the trash-capture requirements under either of the tracks, and the Claimants’ submission of
documents did not result in the collection of trash. If Claimants began collecting trash in
anticipation of future permit requirements, it was of their own volition and not because it was
required by the Trash Orders.

Moreover, even if the Trash Orders were somehow construed as requiring the “collection of trash
discharged by third parties,” it still would not result in the imposition of a program—the collection

136 See e.g., County of Orange Test Claim, 17-TC-24, § 5, p. 12.
37 The use of “Claimants” in this instance does not include the City of Chino Hills. The City of Chino Hills
does not argue that the Trash Orders are a program based on the provision of services to the public.
138 See e.g. City of Rialto Test Claim, 17-TC-28, § 5, p. 5-17.
139 See supra fn. 136.
140 See e.g. City of Rialto Test Claim, 17-TC-28, § 5, pp. 5-14 to 5-16.
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of trash that may result from the substantive implementation of the Trash Provisions through either
Track 1 or Track 2 does not carry out a governmental function of providing services to the public.
The Trash Provisions apply to all dischargers of trash to surface waters, whether public or private.
The implementation provisions of the Trash Provisions focus on dischargers under existing storm
water permits, including the Industrial General Permit and Construction General Permit that cover
primarily private entities. Under the implementation provisions, MS4 permittees are provided with
a less stringent implementation path to comply with the trash discharge prohibition; industrial
dischargers, on the other hand, are generally required to comply with the outright prohibition when
it is implemented in their permits. Because industrial dischargers are required to comply with the
outright prohibition, they did not receive Water Code section 13383 orders requiring them to
submit written notification of their selected track or to submit an implementation plan for Track 2.
However, like the municipal MS4 operators, industrial dischargers will be required to implement
trash control and collection measures at their respective sites and facilities to eliminate trash
discharges. In addition, if an industrial discharger can satisfactorily demonstrate its inability to
comply with the outright discharge prohibition for trash, the permitting authority may require the
discharger to either: 1) install, operate, and maintain full capture systems for all storm drains that
captures runoff from the facility or site regulated by the NPDES permit (Track 1); or, 2) install,
operate, and maintain any combination of full capture systems, multi-benefit projects, other
treatment controls, and/or institutional controls for the facility or site regulated by the NPDES
permit such that the combination achieves full capture system equivalency (Track 2). The
implementation of the Trash Provisions may result in the collection of trash by both public and
private entities; however, any trash collected would be due to conditions imposed as part of a
permittee’s authorization to discharge to surface waters, not the result of the State forcing local
governments to carry out the governmental function of providing services to the public.

There is an important distinction between a requirement imposed to regulate conduct engaged in
by all entities in the State that has the incidental effect of providing a service to the public and an
order that imposes requirements to force a local government to implement a program that the
State believes should be provided to the public. If, for example, a state law required all local
governments to install trash-capture systems at certain locations as a required public service for
residents, that would arguably require local governments to provide a public service and hence
qualify as a program under mandates law. But when the State imposes a condition requiring a
particular municipality to capture trash in certain high priority locations in connection with the local
government’s discharge of pollutants, it is not to provide a public service to residents; rather, it is
to eliminate trash from storm water discharged by the local government, as a permittee, in
compliance with the trash discharge prohibition that applies to both public and private dischargers.

In County of Los Angeles v. Department of Industrial Relations (1989) 214 Cal.App.3d 1538, the
Court of Appeal recognized this crucial distinction. There, the Department of Industrial Relations
enacted statewide safety regulations that governed all public and private elevators.'' The county
argued that “all passenger elevators in all county buildings are necessary for the performance of
peculiarly governmental functions. . . .”"#2 Rejecting that argument, the court explained that “the
critical question is whether the mandated program carries out the governmental function of
providing services to the public, not whether the elevators can be used to obtain these

41 County of Los Angeles v. Department of Industrial Relations (1989) 214 Cal.App.3d 1538, 1540—-1541.
42 1d. at pp. 1545-1546, emphasis omitted.
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services.”*3 In other words, a state law providing that local governments must comply with the
same safety rules as everyone else does not constitute a state mandated “program” requiring
local government to provide a governmental service.

The same reasoning applies here. The Santa Ana Water Board does not require Claimants to
operate an MS4 or discharge to surface waters. The Board merely implements a body of state
and federal law that provides that if a local government chooses to operate an MS4 and discharge
to surface water, it must take steps to eliminate the discharge of trash to surface waters, just like
other dischargers throughout the State. The Claimants would not be required to comply with the
Trash Provisions—and in turn eliminate trash from their discharge—absent their discharge of
storm water and non-storm water to surface waters. Because the Trash Provisions require public
and private dischargers alike to eliminate trash from their discharge, they do not require Claimants
to carry out the governmental function of providing services to the public.'44

2. The Trash Orders do not impose unique requirements on local governments

The Constitution does not require the State to reimburse local governments for compliance with
laws or policies of general applicability because they do not “force” programs on localities.'> The
fact that a requirement may single out local governments is not dispositive; where local agencies
are required to perform the same functions as state entities, federal entities, and private industry,
no subvention is required.® The requirements of the Trash Orders are not unique to local
governments because Water Code section 13383 applies to all NPDES permittees. Additionally,
state and federal government entities were subject to the same requirements as the Claimants
under orders issued by the State Water Board. And although private industrial dischargers were
not subject to similar Water Code section 13383, this does not make the requirements of the
Trash Orders unique to local government. The Water Boards did not issue similar orders to
industrial dischargers because industrial dischargers are held to a more stringent compliance
standard under the Trash Provisions that did not require the procedural acts related to the
selection of a track.

The Santa Ana Water Board’s Trash Orders were issued pursuant to Water Code section 13383
and were intended to implement the initial procedural steps of the Trash Provisions.'#” Thus, the
law of general application is Water Code section 13383, which applies generally to public and
private dischargers alike. The Water Boards may issue Water Code section 13383 orders to
require any NPDES permittee to provide the information pertaining to water quality; the application
of Water Code section 13383 is not unique to local government.

43 1d. at p. 1546, emphasis omitted.
144 See County of Los Angeles, supra, 43 Cal.3d at p. 58 (“Although local agencies must provide benefits
to their employees either through insurance or direct payment, they are indistinguishable in this respect
from private employers. In no sense can employers, public or private, be considered to be administrators
of a program .. ..")
145 Seeid. at pp. 50-51 (“the drafters and the electorate had in mind subvention for the expense or increased
cost of programs administered locally and for expenses occasioned by laws that impose unique
requirements on local governments and do not apply generally to all state residents or entities”).
146 | bid.
47 See e.g., Santa Ana Water Board Trash AR, p. 1783.
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Here, the Santa Ana Water Board issued Water Code section 13383 orders—the Trash Orders—
to MS4 permittees under its jurisdiction. The Trash Orders required the permittees to submit a
letter to the Santa Ana Water Board identifying their selected method of compliance (Track 1 or
Track 2). If the permittee chose to follow Track 2, the permittee was also required to submit an
implementation plan as previously described. Although the Trash Orders issued by the Santa Ana
Water Board were directed only to local governments, the State Water Board issued similar Water
Code section 13383 orders to non-traditional Phase ||l MS4 operators and the California
Department of Transportation. The non-traditional Phase Il MS4 operators included state and
federal entities such as the March Air Reserve Base in Riverside County, the University of
California at Irvine and at Riverside, California State University, Fullerton, and the Veterans
Administration Loma Linda Healthcare System.'#® Like the Claimants, these state and federal
entities were required to submit written notification of whether they elected to follow Track 1 or
Track 2 and the entities that chose Track 2 were required to submit an implementation plan that
included the rationale for how the selected combination of controls will achieve full capture
equivalency, the rationale for how the full capture system equivalency will be demonstrated, and
the methodology for determining trash levels if the recommended approach was not used.'®
Unlike other MS4 operators, the California Department of Transportation did not have a choice
between Track 1 and Track 2; the Trash Provisions instead required the Department to comply
with the trash discharge prohibition under Track 2. As such, the State Water Board’s order
required the Department to submit an implementation plan identifying specific locations of
significant trash generating areas, the selected combination of full capture systems, multi-benefit
projects, other treatment controls, and/or institutional controls and the rationale for the selections,
and the method that would be used to demonstrate full capture system equivalency.'® Thus, the
requirements of the Trash Orders are not unique to local government because they apply to state
and federal entities as well.

The absence of similar orders for private dischargers does not make the requirements of the
Trash Orders unique to local government. As noted above, the Water Boards did not issue Water
Code section 13383 orders to industrial dischargers that required them to choose between Track
1 and Track 2 to implement the trash discharge prohibition. This is because, unlike MS4 operators
that are provided with a more lenient compliance path, industrial dischargers must comply with
the outright prohibition by eliminating all trash discharges when the Trash Provisions are
implemented in their NPDES permits. If, however, an industrial discharger can demonstrate that
it is not able to comply with the more stringent outright prohibition, the permitting water board
could require the discharger to comply with the trash discharge prohibition using full capture
systems (Track 1) or a combination of controls that achieves full capture system equivalency
(Track 2). The differences between the compliance requirements for MS4 permittees and private

148 See State Water Board Trash Orders AR, pp. 1577—-1590, 1612-1632.
49 See e.g., State Water Board Trash Orders AR, pp. 1580-1581. In addition to the requirements that
mirrored the Santa Ana Water Board’s orders, the federal and state entities were also required to a submit
preliminary jurisdictional map identifying the land uses and locations discharging substantial amounts of
trash to the MS4s and the corresponding MS4 network that conveys discharges from the land uses and
locations, and, if the permittee selected Track 2, an updated jurisdictional map identifying all land uses and
locations discharging a substantial amount of trash to the MS4 network, the corresponding MS4 network,
proposed locations of all certified full capture systems and where any combination of controls would be
implemented to achieve full capture system equivalency, and trash levels for land uses and locations that
discharged substantial amounts of trash to the MS4 systems. (See e.g., ibid.)
1%01d. at p. 1740.
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dischargers do not change the fact that all dischargers in the state are required to the comply with
the same underlying water quality objective and discharge prohibition for trash in the Trash
Provisions.'®' So, consistent with mandates law, the Trash Orders cannot be a reimbursable
mandate so long as local governments are held to the same or lesser standard than private
entities under the Trash Provisions.'5?

In City of Sacramento, the Court held that a law extending mandatory unemployment insurance
coverage to local governments did not constitute a new program or higher level of service.'>® The
Court reasoned that the law “merely makes the local agencies indistinguishable . . . from private
employers.”'®* |t rejected the local government’'s argument that because the program was new
to local governments, it triggered reimbursement under article XIIl B, section 6.5 Accepting that
argument, the Court explained, would create an anomalous situation in which the State could be
required to pay local governments if it deferred their compliance with the law, but could avoid the
reimbursement requirements if it imposed the same obligations on the public and private sectors
at the same time. %6

Similarly, in City of Richmond, a state law exempted public safety employers from Labor Code
provisions governing death benefits payable to a deceased employee’s survivors.'®” After the
State repealed the exemption, a city sought reimbursement for payment of death benefits.'>® The
Court of Appeal recognized that just because a law “affects only local governments does not
compel the conclusion that [the law] imposes a unique requirement on local government.”'® The
new law made “the workers’ compensation death benefit requirements as applicable to local
governments as they are to private employers,” and therefore did not impose a new program or
higher level of service.

Finally, reaching a conclusion different than the Commission,'® the Los Angeles County Superior
Court recently found that the receptable and inspection requirements in the 2001 Los Angeles
County MS4 Permit did not impose a program subject to subvention—the costs incurred by local
governments were “an incidental impact of laws [and policies] that apply generally to all state

51 lllustrating the general applicability of the Trash Provisions, the Santa Ana Water Board issued a Sector-
Specific General NPDES Permit for Storm Water Runoff Associated with Industrial Activities from Scrap
Metal Recycling Facilities Within the Santa Ana Region (Scrap Metal General Permit) that includes
provisions that implement the Trash Provisions. (Santa Ana Water Board Order R8-2018-0069.) The Scrap
Metal General Permit provides that “[tlhere shall be no trash, debris, floating materials, foam, plastics, or
any other deleterious materials in storm water runoff from the permitted facilities.” (Id. at p. 14.) The permit
also incorporates the trash discharge prohibition from the Trash Provisions and requires permittees to
monitor and to report on pollutants (including trash) in their discharge. (See id. at pp. 6, 14, 19, 36-37.)
152 See City of Richmond, supra, 64 Cal.App.4th at p. 1197.
153 City of Sacramento v. State of California (City of Sacramento) (1990) 50 Cal.3d 51, 57.
154 1d. at p. 67.
155 |d. at p. 68 (explaining that the law “may have imposed a requirement ‘new’ to local agencies, but that
requirement was not ‘unique”).
156 1d. at p. 69.
157 City of Richmond, supra, 64 Cal.App.4th at p. 1193.
158 1bid.
159 1d. at p. 1197.
160 See In re Test Claim on: Los Angeles Regional Water Quality Control Board Order No. 01-182, Case
Nos. 03-TC-04, 03-TC-19, 03-TC-20, 03-TC-21 (July 31, 2009), p. 49.
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residents and entities” rather than the result of a state mandate shifting the costs of a state-
initiated program to the local governments.'®! Relevant here, the court also found the following:

Moreover, just because the requirements are “unique” to the local governments
and cause them to incur costs does not mean the local entities are necessarily
entitled to reimbursement form the state. Whereas a private industrial discharger
has considerable power to control its operations and employees to prevent
contaminated discharges, municipalities cannot prevent contaminated discharges
without inducing or policing the public to refrain from harmful conduct. It is
therefore inevitable that the Operators’ NPDES permit includes measures “unique”
to local governments such as the receptable and inspection requirements at issue
here. Indeed, because the anti-pollution laws, the permit, and the policies behind
them implement a ban on unlawful discharges that applies to both public and
private entities, the state must, as a practical matter, impose “unique” requirements
on local governments to ensure that their required compliance is “indistinguishable
.. . from private employers.'?

Considering City of Sacramento, City of Richmond, and the recent trial court decision on the 2001
Los Angeles County MS4 Permit, the Commission should find that the Trash Orders do not
impose unique requirements on local governments. Although MS4 permittees are treated
differently from industrial dischargers in that they are provided with a less stringent approach to
comply with the trash discharge prohibition, this does not make the Trash Orders unique: this
“distinction . . . would have an anomalous result. The state could avoid subvention . . . by imposing
new obligations on the public and private sectors at the same time. However, if it chose to proceed
by stages, extending such obligation first to private entities, and only later to local governments,
it would have to pay.”'®® If updating a law to require local governments to adhere to the same
standard as private parties does not create a mandate, as the courts in City of Sacramento and
City of Richmond held, then imposing a lesser standard in lieu of a more stringent standard should
not create a mandate. Among other things, it would encourage the state and regional water boards
to issue orders imposing the same standards on MS4 operators as on other storm water
discharges, potentially at greater cost to local governments.64

The Claimants'® insist that the Trash Orders imposed unique requirements on local governments
because the requirements of the Trash Orders did not “extend the requirements to any non-
governmental entities.”'®® As discussed above, the absence of similar requirements for private
entities is due to the fact that private dischargers must comply with the outright prohibition on the
discharge of trash, as opposed to complying with the more lenient compliance tracks offered to

161 State of California Department of Finance v. Comm’n on State Mandates, Los Angeles County Superior
Court Case No. BS130730, Order Granting Petition for Writ of Mandate (Post-Remand) and Denying Cross-
Petitions as Moot, Feb. 9, 2018, p. 14 (citing County of Los Angeles, supra, 43 Cal.3d at p. 57).
162 1bid.
163 City of Sacramento, supra, 50 Cal.3d at 69.
164 See Defenders of Wildlife v. Browner (9th Cir. 1999) 191 F.3d 1159, 1163 & 1166-1167 (noting state
can impose effluent limitations on MS4 permittees); Building Industry Association of San Diego County v.
State Water Resources Control Board (2004) 124 Cal.App.4th 866, 886-887 (discussing Defenders of
Wwildlife).
165 See supra fn. 137.
166 See e.g., City of Irvine Test Claim, 17-TC-26, pp. 5-17 to 5-18.
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public MS4 operators. Because private dischargers are not generally afforded the choice of track
implementation, they were not required to comply with the procedural requirements associated
with track selection that applied to MS4 operators. All dischargers of trash must comply with the
Trash Provisions, which the Trash Orders partially implement. The fact that MS4 operators must
comply with less stringent requirements than those imposed on private dischargers does not
make the requirements unique to local government.

Separate from the other Claimants, the City of Chino Hills claims that the Trash Orders impose
unique requirements on “government entities because they arise from the operation of a MS4
permit, which is a permit issued only to municipalities and which requires activities that are not
required of any private, non-governmental discharger.”'®” This argument is not ripe because the
Santa Ana Water Board has yet to issue an MS4 permit with requirements that implement the
Trash Provisions. Further, as explained above, the Trash Provisions will not only be implemented
in Phase | MS4 Permits issued to local governments, but also in the MS4 Permit issued to the
California Department of Transportation, the Phase Il MS4 Permit issued to both traditional and
non-traditional MS4 permittees, the Industrial General Permit and Construction General Permit
issued to industrial dischargers, and other NPDES permits and non-NPDES waste discharge
requirements. Neither of the arguments put forth by the Claimants should persuade the
Commission—the Trash Orders did not impose unique requirements on local governments.

B. Even if the Trash Orders imposed a program, it would not be a “new” program or
require a “higher level of service”

Assuming for the sake of argument that the Trash Orders impose a program, they do not impose
a “new” program or require a “higher level of service.” To be reimbursable, the program must be
“‘new.” “A program is ‘new’ if the local government had not previously been required to institute
it.”168 Alternatively, a law or executive order that requires a higher level of service in an existing
program may constitute a reimbursable mandate.'®® The “state must be attempting to divest itself
of its responsibility to provide fiscal support for a program, or forcing a new program on a locality
for which it is ill equipped to allocate funding.”'7°

The Claimants have had obligations under the Clean Water Act to reduce the discharge of
pollutants, including trash, from the covered MS4s in the Counties of Orange, Riverside, and San
Bernardino to the maximum extent practicable and to report their control measures to the Santa
Ana Water Board since 1990."" Although the first and second term permits did not specifically
identify trash, trash is a “pollutant” and was covered under the general requirement to control
pollutants. Further, the third iteration of the counties’ MS4 permits issued in 2002 specifically
required the Claimants to control the discharge of trash and debris to surface waters to the
maximum extent practicable. To comply with this provision, the Claimants were required to
implement appropriate control measures to reduce and/or eliminate the discharge of trash to
surface waters and to report to the Santa Ana Water Board the measures that permittees were
implementing to control trash. Pursuant to the MS4 permits’ requirements, the permittees
submitted various reports describing the control measures that had been or would be

167 City of Chino Hills Test Claim, 17-TC-14, § 5, pp. 7-8.

68 County of Los Angeles, supra, 110 Cal.App.4th at 1189.

169 |d, at pp. 1190—-1191.

701d. at p. 1194.

171 See 33 U.S.C. § 1342(p)(3)(B)(iii); Santa Ana Water Board AR pp. 18, 58, 660, 700, 1290, 1298, 1346.
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implemented to reduce and/or eliminate the discharge of trash to the maximum extent practicable.
For example, the Orange County MS4 permittees submitted a “Trash and Debris Best
Management Practice Evaluation” with their 2003 DAMP that characterized trash and debris in
Orange County, identified potential structural BMP devices available to control the discharge of
trash and debris, and reviewed the performance and cost-effectiveness of the BMP devices.'?
Furthermore, under their respective MS4 permits, the permittees have been subject to, and are
currently subject to, monitoring and reporting requirements imposed under Water Code section
13383.

The trash discharge prohibition continues to require permittees to eliminate trash from MS4
discharges, and Track 1 and Track 2 are the methods through which the co-permittees can comply
with the trash discharge prohibition.'”® By requiring the Claimants to inform the Santa Ana Water
Board of whether they would comply with Track 1 or Track 2, the Trash Orders merely required
the Claimants to continue what they have long been required to do—inform the Santa Ana Water
Board of the measures they will implement to reduce the discharge of trash to surface waters.
The same goes for the implementation plan required of the Claimants that selected Track 2—the
Claimants have been required to submit an implementation plan for the BMPs they intended to
implement since the first iteration of the MS4 permits. The requirements of the Trash Orders
simply do not impose a new program.

Similarly, the Trash Orders do not require a higher level of service. “[T]he subvention requirement
for increased or higher level of service is directed to state mandated increases in the services
provided by local agencies in existing ‘programs.”'"* A “higher level of service” occurs when the
new “requirements were intended to provide an enhanced service to the public.”'”® Ever since
their first permit, the Claimants have been required to reduce the discharge of trash to the
maximum extent possible and report to the Santa Ana Water Board the measures they intended
to implement to satisfy that requirement. The Trash Orders do not require more of the Claimants
than what they have previously been required to do. And, while the Trash Orders may result in
additional costs for the Claimants, that is not the test for a higher level of service. “If the Legislature
had intended to continue to equate ‘increased level of service’ with ‘additional costs,” then the
provision would be circular: ‘costs mandated by the state’ are defined as ‘increased costs’ due to
an increased level of service, which, in turn would be defined as ‘additional costs.””'”® Costs for
purposes of article Xlll B, section 6, of the California Constitution do “not equal every increase in

72 See Trash and Debris Best Management Practice Evaluation, Appendix E2 Drainage Area Management
Plan (DAMP) for the County of Orange, the Cities of Orange County, and the Orange County Flood Control
District (June 2003).
73 See e.g., State Water Board Trash Provisions Record, p. 6378 (“The Clean Water Act compels the State
Water Board to include broad treatment controls in MS4 permits as it determines necessary to reduce the
discharge of pollutants. (CWA § 401(p)(3)(B)(iii).) Although federal law does not expressly require the
precise trash provisions’ treatment controls, upon incorporation into permits, the trash provisions would
come within the mandate of Clean Water Act section 401(p)(3)(B)(iii) that permits contain controls to reduce
trash to the ‘maximum extent practicable’ and ‘such other provisions as the [State Water Board] determines
appropriate.’ The requirements contained in the Trash [Provisions] do not exceed the obligations required
under federal law but comports with the federal ‘floor.””), first alteration in quoted material.
74 See County of Los Angeles, supra, 43 Cal.3d at p. 56.
75 San Diego Unified, supra, 33 Cal.4th at p. 878.
76 County of Los Angeles, supra, 110 Cal.App.4th at p. 1191.
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a locality's budget resulting from compliance with a new state directive.”'’” The State must be
avoiding its responsibility to pay for a program or forcing a new program on a local government.'"®
The Trash Orders do not shift any responsibility from the State on to the Claimants or create a
new program—they achieve the same, long-standing requirement to reduce and/or eliminate the
discharge of trash to waters of the U.S. and report to the Board on how they intend to meet the
requirement. The State has not imposed a new program or required performance of a higher level
of service.

C. Even if the Trash Orders imposed a new program or required a higher level of
service, subvention is not warranted because Claimants have the authority to levy
charges, fees, or assessments to comply

Even if the Trash Orders imposed a new program or a higher level of service, Claimants still would
not be entitled to subvention because they have fee authority to cover their costs to comply.
“Article XIII B of the Constitution ... was not intended to reach beyond taxation.”'”® Section 6 of
that article “requires subvention only when the costs in question can be recovered solely from tax
revenues.”’® Where a claimant has “authority to levy service charges, fees, or assessments
sufficient to pay for the mandated program or increase level of service,” no subvention is
required.'® Here, Claimants are not required to use taxes to fund compliance with the Trash
Orders.'82 As noted by the Department of Finance'® and discussed below, Claimants’ authority
is undiminished by Propositions 218 or 26. Notably, Proposition 26 specifically excludes
assessments and property-related fees imposed in accordance with Proposition 218 from the
definition of taxes.®

Claimants have the ability to levy charges, fees or assessments on these activities, independent
of real property ownership.'®® For example, inspection fees have been held not to be subject to
Proposition 218.18 The California Supreme Court has also validated the adoption of regulatory
fees, providing they are not levied for unrelated revenue purposes.'® It is reasonable to collect
fees from developers for the costs associated with implementing certain provisions to control

77 1bid.
78 1d. at p. 1194.
79 County of Fresno, supra, 53 Cal.3d at 487.
180 |bid., emphasis in original.
181 Cal. Gov. Code § 17556, subd. (d).
182 |bid., emphasis in original.
183 See e.g., Department of Finance, Comments on Test Claim 17-TC-08, Jan. 28, 2019.
184 Cal. Const., art. XIll C, § 1, subd. (e), par. (7).
'8 For a general overview of funding mechanisms that have been employed by municipalities, see Black
and Veatch 2005 Stormwater Utility Survey, p. 2 (72% cited stormwater user fees as major [at least 90%
of total income] revenue sources and the majority of utilities resported funding was adequate to meet all or
most needs).
18 See, e.g., Apartment Ass’n of Los Angeles County, Inc. v. City of Los Angeles (Apartment Ass'n of L.A.
County) (2001) 24 Cal.4th 830, 842, 844845 (upholding inspection fees associated with renting property).
A fee for residential inspections to ensure compliance with MS4 Permit directives (e.g., compliance with
laws related to conducting business) would be similar.
187 See, Sinclair Paint Co. v. State Bd. of Equalization (1997) 15 Cal.4th 866, 876-77 (Sinclair Paint Co.).
See also Cal. Farm Bur. Federation v. State Water Resources Control Bd. (2011) 51 Cal.4th 421, 437-438;
California Association of Professional Scientists v. Dept. of Fish and Game (2000) 79 Cal.App.4th 935, 945
(distinguishing regulatory fees from taxes); Schmeer v. County of Los Angeles (2013) 213 Cal.App.4th
1319, 1326 (finding plastic bag charge retained by businesses not to be a tax).
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trash, particularly where trash from land development has been identified as high trash
generating. Asking these entities to bear the costs directly related to their activities “is comparable
in character to similar police power measures imposing fees to defray the actual or anticipated
adverse effects of various business operations.”'88

Importantly, recent legislation confirms that Claimants have the ability to increase sewer fees or
charges without voter approval to cover any increased costs to comply with the challenged
provisions. Article Xl D, section 6, subdivision (c) of the California Constitution provides an
exception to the voter approval requirements of Proposition 218 for “fees or charges for sewer,
water, and refuse collection services.”'® The Legislature has recently enacted two important
pieces of legislation confirming that Claimants possess ample fee authority without the need for
voter approval. Through Assembly Bill 2043 (2014), effective January 1, 2015, the Legislature
amended the definition of “water” for purposes of Articles Xlll C and XIII D to mean “water from
any source.”'® |n doing so, the Legislature stated that its act “is declaratory of existing law.”9
Second, through Senate Bill 231 (2017), effective January 1, 2018, the Legislature “reaffirm[ed]
and reiterate[d]” that the definition of “sewer” for purposes of article XlII D includes:

systems, all real estate, fixtures, and personal property owned, controlled,
operated, or managed in connection with or to facilitate sewage collection,
treatment, or disposition for sanitary or drainage purposes, including lateral and
connecting sewers, interceptors, trunk and outfall lines, sanitary sewage treatment
or disposal plants or works, drains, conduits, outlets for surface or storm waters,
and any and all other works, property, or structures necessary or convenient for
the collection or disposal of sewage, industrial waste, or surface or storm waters.1%?

These legislative actions confirm that Claimants have authority to raise fees, without voter
approval, for costs related to their storm sewer systems. To the extent Claimants rely on Howard
Jarvis Taxpayers Ass’'n v. City of Salinas (2002) 98 Cal.App.4th 1351 as precluding the ability of
a municipality to raise fees related to storm water, that decision is no longer controlling. The
Legislature has subsequently clarified the extent of sewers covered by the exception to voter
approval requirements contained in Proposition 218.19 The Legislature thus clarified that
Claimants have, and have always had, the ability to raise fees related to storm water. The

188 Sinclair Paint Co., supra, 15 Cal.4th at p. 877.
189 Cal. Const., art. XIll D, § 6, subd. (c).
190 Gov. Code, § 53750, subd. (n), amended by Assembly Bill 2043 (Stats. 2014, ch. 78, § 2).
191 Stats. 2014, ch. 78, § 1(c).
192 Gov. Code § 53750, subd. (f), and § 53751, subd. (i), added by Senate Bill 231, Stats. 2017, ch. 536, §
2, italics added. The Legislature noted the numerous authorities predating Proposition 2018 that use this
same definition, including the following: (1) section 230.5 of the Public Utilities Code, added by chapter
1109 of the Statutes of 1970; (2) section 23010.3 of the Government Code, added by chapter 1193 of the
Statutes of 1963; (3) The Street Improvement Act of 1913; (4) L.A. County Flood Control Dist. v. Southern
Cal. Edison Co. (1958) 51 Cal.2d 331 (“no distinction has been made between sanitary sewers and storm
drains or sewers”); (5) many other cases where the term “sewer” has been used interchangeably with both
sanitary and storm sewers, including, but not limited to, County of Riverside v. Whitlock (1972) 22
Cal.App.3d 863, Ramseier v. Oakley Sanitary Dist. (1961) 197 Cal.App.2d 722, and Torson v. Fleming
(1928) 91 Cal.App. 168; and (6) dictionary definitions of sewer, which courts have found to be an objective
source for determining common or ordinary meaning, including Webster's (1976), American Heritage
(1969); and Oxford English Dictionary (1971).
193 Gov. Code, § 53751, subd. (f).
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California Constitution requires the Commission to abide by these later-enacted statutory
requirements unless and until a Court of Appeal finds them unconstitutional.’®*

Health and Safety Code section 5471 and Public Resources Code, section 40059, subdivision
(a)(1), provide additional authority to charge fees for the costs associated with the contested
provisions. Health and Safety Code section 5471, subdivision (a), gives Claimants fee authority
for “services and facilities furnished . . . in connection with its water, sanitation, storm drainage,
or sewerage system.”® Similarly, Public Resources Code section 40059, subdivision (a)(1), also
confers fee authority on counties, cities, districts, or other local governmental agencies for
“[alspects of solid waste handling which are of local concern, including, but not limited to,
frequency of collection, means of collection and transportation, level of services, charges and
fees, and nature, location, and extent of providing solid waste handling services.”1%

In evaluating the applicability of the “fee exception” in Government Code section 17556,
subdivision (d), the question before the Commission is whether Claimants have the authority to
impose fees or assessments, not whether the actions to impose a fee or assessment will be
successful. Claimants have authority to impose property-related fees or assessments under their
police power to pay for the costs of complying with the Trash Orders which Claimants acknowlege
is intended to carry out the state’s policy of prohibiting trash discharges to surface waters.'®”
Permittees’ police power is “broad enough to include mandatory remedial measures to mitigate
the past, present or future adverse impact of the fee payer’s operations” in situations, like those
present here, where there is a causal connection or nexus between the adverse effects and the
fee payer’s activities.®®

Even if a voter-approval requirement did apply, the requirement does not obviate Claimants’ fee
authority. Authority means “the right or power[ ] to levy fees sufficient to cover the cost of the
state-mandated program,” and is not concerned with a local government’s “practical ability” to
levy fees. Whether circumstances make it impractical to assess fees is not relevant to the inquiry
(nor is the contention even factually correct).®®

194 Cal. Const., art. lll, § 3.5; Lockyer v. City and County of San Francisco (2004) 33 Cal.4th 1055, 1094.
195 Health & Saf. Code, § 5471, subd. (a), italics added.

196 Pub. Resources Code, § 40059, subd. (a)(1).

97 See e.g., City of Brea Test Claim, 17-TC-07, § 5, pp. 5-4, 5-18.

198 Sinclair Paint Co., supra, 15 Cal.4th at p. 877-878. Examples of non-tax fees within the police power
of municipalities to impose include: single use carryout bag ordinances charging fee for use of plastic or
paper bags; fines for violations of prohibitions on use of foam/polystyrene food containers; hazardous waste
disposal fees for businesses; and vehicle registration fees used to fund combined road safety/green
infrastructure projects.

199 Connell v. Sup. Ct. (1997) 59 Cal.App.4th 382, 398 [where statute on its face authorized water districts
to levy fees sufficient to pay the costs associated with a regulatory change, there was no right to
reimbursement]; Clovis Unified School Dist. v. Chiang (2010) 188 Cal.App.4th 794, 812 [*to the extent a
local agency... ‘has the authority’ to charge for the mandated program or increased level of service, that
charge cannot be recovered as a state mandated cost’].) The nature of the fee at issue is what must be
examined. For example, residential inspections fees levied for business (versus property-related) reasons
generally have been held not to violate Proposition 218. Apartment Ass’n. of Los Angeles County, supra,
24 Cal.4th at 844-45.
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Second, even if fees were subject to a majority protest vote, under Paradise Irrigation District v.
Commission on State Mandates (2019) 33 Cal.App.5th 174 (Paradise Irrigation), Claimants still
have the requisite fee authority. In Paradise Irrigation, several local water districts filed a test claim
seeking subvention of funds for the cost of water service improvements mandated by the Water
Conservation Act of 2009.2°° The local water districts challenged the Commission’s test claim
denial based on the conclusion that the local water districts had fee authority.?°' They argued that
the maijority protest provisions that Proposition 218 added to article XIll D eviscerated their
authority to levy fees to cover the necessary costs.?%?

The Court of Appeal rejected the local water districts’ argument and agreed with the Commission
that the local water district had fee authority that precluded state reimbursement, relying on
Connell v. Superior Court (1997) 59 Cal.App.4th 382, 401 (Connell).?2%2 In Connell, a local
government sought reimbursement for the cost of complying with a state law increasing the
required purity of reclaimed water used in certain types of irrigation.?2°* The local government
argued that it lacked fee authority because “it would not be economically desirable” to levy the
fee.?%5 The court rejected that argument, holding that the “sole inquiry is whether the local agency
has ‘authority’ to levy fees sufficient to pay the costs, and it does not matter whether the local
agency, for economic reasons, finds it undesirable to exercise that authority.”?% In other words,
“where the local agency has the authority, i.e., the right or the power, to levy fees sufficient to
cover the costs of the state-mandated program,” there is no valid claim to a subvention of state
funds.??” In Connell, the court acknowledged the recent adoption of Proposition 218, but did not
address the law’s effect on local governments’ fee authority.2%®

Paradise Irrigation “takes up where Connell left off, namely with the question of whether the
passage of Proposition 218 undermined water and irrigation districts’ authority to levy fees[.]"2%°
The local water districts argued that article Xlll D, section 6’s majority protest provisions
eviscerated their fee authority.?’® The court disagreed, holding that “the possibility of a protest
under article XIll D, section 6, does not eviscerate the Water and Irrigation Districts’ fee
authority.”?'! Paradise Irrigation considered Proposition 218’s majority protest procedures but did

200 paradise Irrigation, supra, 33 Cal.App.5th at p. 181.
201 | bid.
202 Proposition 208 amended article XlII D, section 6, by adding a majority protest procedure that local
governments must follow to impose or increase fees. (Cal. Const., art. XIII D, § 6, subd. (a).) The agency
must provide notice of the proposed fee to property owners who would be charged the fee. (Id., subd. (a),
par. (1).) The agency must also hold a hearing and consider protests against the fee. (ld., subd. (a), par.
(2).) “If written protests against the proposed fee or charge are presented by a majority of owners of the
identified parcels, the agency shall not impose the fee or charge.” (Ibid.)
203 paradise lIrrigation, supra, 33 Cal.App.5th at pp. 180, 182, 187—189, 194-197.
204 Connell, supra, 59 Cal.App.4th at p. 385.
205 |d. at p. 399.
206 |d, at p. 400.
207 1d. at p. 401.
208 |d. at p. 403.
209 paradise Irrigation, supra, 33 Cal.App.5th at p. 189.
2101d. at p. 194.
21 1d. at pp. 194-195; see also id. at p. 192 (“Although this power-sharing arrangement has the potential
for conflict, we must presume that both sides will act reasonably and in good faith, and that the political
process will eventually lead to compromises that are mutually acceptable and both financially and legally
sound,”) quoting Bighorn-Desert View Water Agency v. Verjil (2006) 39 Cal.4th 205, 211.
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not address its voter approval requirements.?'? As a result of the 2014 and 2017 amendments,
however, the MS4 program clearly falls within the exclusion under California Constitution, article
Xl D, section 6, subdivision (c). Therefore, Claimants need not obtain voter approval to charge
a fee. The only limitation on Claimants’ authority to charge a fee would be the majority protest
procedures, and under Paradise Irrigation, those procedures do not revoke Claimants’ fee
authority.

Finally, municipalities can impose fees on their residents and businesses to fund aspects of their
storm water programs and have done so even before recent legislative enactments. For example,
the cities of Culver City, Alameda, Palo Alto, San Clemente, San Jose, and Santa Cruz have all
either adopted new fees for implementation of their programs, raised existing storm water fees,
or adopted fee assessments.?'® As recently as November 2018, the County of Los Angeles voters
approved establishment of a parcel tax to capture and clean storm water.2'4

As explained above, the Claimants have the requisite fee authority to fund the challenged
activities and have not demonstrated that they are required to use tax monies to pay for the costs
of implementing the challenged provisions. Should the Commission find that the Trash Orders
impose a new program or require a higher level of service, the Commission should still reject the
subvention claims because the “fee exception” established in Government Code section 17556,
subdivision (d) applies.

V. CONCLUSION

For the foregoing reasons, the Commission should reject the Test Claims in their entirety and find
there is no reimbursable program requiring subvention.

| certify and declare under penalty of perjury under the laws of the State of California that the
foregoing facts are true and correct to the best of my personal knowledge or information or belief.
| further declare that all documents attached are true and correct copies of such documents as
they exist in the State Water Board’'s and the Santa Ana Water Board’s files, or were obtained
from publlcly available sources.

T

ita J. Sablan
orney 1]
Office of Chief Counsel
Email: teresita.sablan@waterboards.ca.gov

212 |d. at p. 197 [“In this case, none of the parties argue the costs for upgrading water service that may be
required by the Conservation Act are subject to voter approval’].
213 See documentation of City of Alameda Storm Water Fee Ordinance, City of Palo Alto Storm Drainage
Fee Ordinance, and storm water fees authorized in Cities of Culver City, San Clemente, San Jose and
Santa Cruz, included in Attachment F to this response.
214 See Agrawal, LA County votes to put new properly tax before voters to clean storm water, L.A. Times
(July 17, 2018).
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ATTACHMENTS TO WATER BOARDS’ COMMENTS ON
TEST CLAIMS 17-TC-07 THROUGH 17-TC-28

Document
Section A | Federal Statutes and Regulations Page
Clean Water Act § 101 (33 U.S.C. § 1251) A-1
Clean Water Act § 301 (33 U.S.C. § 1311) A-4
Clean Water Act § 303 (33 U.S.C. § 1313) A-18
Clean Water Act § 308 (33 U.S.C. § 1318) A-25
Clean Water Act § 402 (33 U.S.C. § 1342) A-27
40 C.F.R. §122.2 A-41
40C.F.R.§131.2 A-51
40C.F.R.§131.6 A-52
40 C.F.R. §131.10 A-53
40 C.F.R. § 131.11 A-56
40 C.F.R.§131.12 A-58
55 Fed. Reg. 47990 (Nov. 16, 1990) A-60
64 Fed. Reg. 68722 (Dec. 8, 1999) A-206
Section B | State Constitutional Provisions, Statutes, and Regulations

California Constitution, art. 1, § 3.5 B-1
California Constitution, art. XIII B, § 6 B-2
California Constitution, art. XIII C, § 1 B-4
California Constitution, art. XIlI D, § 6 B-6
Government Code § 23010.3 B-8
Government Code § 53750 B-10
Government Code § 53751 B-13
Health and Safety Code § 5471 B-16
Public Resources Code § 40059 B-18
Public Utilities Code § 230.5 B-19
Water Code § 13000 B-20
Water Code § 13050 B-21
Water Code § 13100 B-25
Water Code § 13140 B-26
Water Code § 13170 B-27
Water Code § 13200 B-28
Water Code § 13201 B-30
Water Code § 13240 B-32
Water Code § 13241 B-33
Water Code § 13242 B-34
Water Code § 13243 B-35
Water Code § 13244 B-36
Water Code § 13245 B-37
Water Code § 13245.5 B-38
Water Code § 13246 B-39
Water Code § 13247 B-40
Water Code § 13248 B-41
Water Code § 13249 B-42
Water Code § 13263 B-43
Water Code § 13267 B-45




Industrial Activities (Industrial General Permit), State Water Board Order
2014-0057-DWQ, as amended by Order 2015-0122-DWQ

Water Code, chap. 5.5 (§§ 13370-13389) B-47
Water Code § 13383 B-62
Assembly Bill 2043 (Stats. 2014, ch. 78) B-91
Senate Bill 231 (Stats. 2017, ch. 536)Cal. Code Regs., tit. 23, § 2235.2 B-94
Section C | Federal Cases
Arkansas v. Oklahoma (1992) 503 U.S. 91 C-1
Defenders of Wildlife v. Browner (9th Cir. 1999) 191 F.3d 1159 C-15
Environmental Defense Center, Inc. v. U.S. EPA (9th Cir. 2003) 344 F.3d | C-23
832
Section D | State Cases
Apartment Ass’n of Los Angeles County, Inc. v. City of Los Angeles (2001) | D-1
24 Cal.4th 830
Bighorn-Desert View Water Agency v. Verjil (2006) 39 Cal.4th 205 D-12
Building Industry Ass’n of San Diego County v. State Water Resources D-22
Control Bd. (2004) 124 Cal.App.4th 866
California Ass’n of Professional Scientists v. Dept. of Fish and Game D-37
(2000) 79 Cal.App.4th 935
Cal. Farm Bur. Federation v. State Water Resources Control Bd. (2011) D-49
51 Cal.4th 421
City of Arcadia v. State Water Resources Control Bd. (2004) 135 D-67
Cal.App.4th 1392
City of Burbank v. State Water Resources Control Board (2005) 35 Cal.4th | D-91
613
Clovis Unified School Dist. v. Chiang (2010) 188 Cal.App.4th 794 D-103
County of Riverside v. Whitlock (1972) 22 Cal.App.3d 863 D-116
Dept. of Finance v. Com. on State Mandates (Super. Ct. L.A. County D-127
2018) Case No. BS130730
Lockyer v. City and County of San Francisco (2004) 33 Cal.4th 1055 D-150
L.A. County Flood Control Dist. v. Southern Cal. Ed. Co. (1958) 51 Cal.2d | D-198
331
Ramseier v. Oakley Sanitary Dist. (1961) 197 Cal.App.2d 722 D-206
Schmeer v. County. of Los Angeles (2013) 213 Cal.App.4th 1310 D-209
Sinclair Paint Co. v. State Bd. Of Equalization (1997) 15 Cal.4th 866 D-221
Torson v. Fleming (1928) 91 Cal.App. 168 D-230
Section E | State NPDES Permits Issued by Water Boards
NPDES Statewide Storm Water Permit for State of California Department | E-1
of Transportation, State Water Board Order 2012-0011-DWQ, as
amended by Orders 2014-0006-EXEC, 2014-0077-DWQ, 2015-0036-
EXEC, and 2017-0026-EXEC'
NPDES General Permit for Storm Water Discharges Associated with E-305
Construction and Land Disturbance Activities (Construction General
Permit), State Water Board Order 2009-0009-DWQ, as amended by
Orders 2010-0014-DWQ and 2012-0006-DWQ
NPDES General Permit for Storm Water Discharges Associated with E-575

' This is an unofficial draft that has not been certified by the Clerk to the State Water Resources Control Board. A
certified copy is not available at this time.




NPDES Permit for Storm Water Discharges from Small MS4s (Phase I E-783
MS4 Permit), State Water Board Order 2013-0001-DWQ (as amended by
Orders WQ 2015-0133-EXEC, WQ 2016-0069-EXEC, WQ 2018-0001-
EXEC, and WQ 2018-0007-EXEC)?
NPDES Sector-Specific General Permit for Storm Water Runoff E-1181
Associated with Industrial Activities from Scrap Metal Recycling Facilities
within the Santa Ana Region (Scrap Metal General Permit), Santa Ana
Water Board Order R8-2018-0069

Section F | Funding/Fees
Black and Veatch, 2005 Stormwater Utility Survey F-1
City of San Clemente Urban Runoff Management Fee/Clean Ocean F-14
Program FAQs (2013)
City of Santa Cruz, Measure E: Clean River, Beaches and Ocean Fund F-18
(Fiscal Year 2015 Highlights Presentation)
Palo Alto proceeds with storm water management fee increase, San Jose | F-54
Mercury News (Aug. 30, 2016)
City of San Jose Storm Sewer Charge (web page listing) F-56
City of Alameda Sewer and Storm Water Fees Bulletin F-57
Culver City Measure CW, The Clean Water, Clean Beach Parcel Tax F-59
LA County votes to put new property tax before voters to clean storm F-62
water, L.A. Times (July 17, 2018)

Section G | Agency Approval Letters for Trash Provisions
Office of Administrative Law, Notice of Approval of Regulatory Action, G-1
Dec. 2, 2015
U.S. EPA Approval Action on State Trash Water Quality Standards, Jan. G-2
12, 2016

Section H | Claimants’ Responses to Santa Ana Water Board'’s Trash Orders
County of Orange Response to Water Code Section 13383 Order H-1
City of Anaheim Response to Water Code Section 13383 Order H-3
City of Brea Response to Water Code Section 13383 Order H-5
City of Chino Hills Response to Water Code Section 13383 Order H-7
City of Costa Mesa Response to Water Code Section 13383 Order H-9
City of Cypress Response to Water Code Section 13383 Order H-11
City of Garden Grove Response to Water Code Section 13383 Order H-13
City of Garden Grove Track 2 Implementation Plan H-15
City of Grand Terrace Response to Water Code Section 13383 Order H-63
City of Huntington Beach Response to Water Code Section 13383 Order H-64
City of Irvine Response to Water Code Section 13383 Order H-66
City of Laguna Woods Response to Water Code Section 13383 Order H-68
City of Lake Forest Response to Water Code Section 13383 Order H-70
City of Newport Beach Response to Water Code Section 13383 Order H-72
City of Orange Response to Water Code Section 13383 Order H-74
City of Placentia Response to Water Code Section 13383 Order H-75
City of Rialto Response to Water Code Section 13383 Order H-77
City of San Jacinto Response to Water Code Section 13383 Order H-78
City of Santa Ana Response to Water Code Section 13383 Order H-80

2 This is an unofficial draft that has not been certified by the Clerk to the State Water Resources Control Board. A
certified copy is not available at this time.




City of Seal Beach Response to Water Code Section 13383 Order H-82
City of Tustin Response to Water Code Section 13383 Order H-83
City of Villa Park Response to Water Code Section 13383 Order H-85
City of Yorba Linda Response to Water Code Section 13383 Order H-86

Section |

Orange County Stormwater Program Trash and Debris Best Management
Practice Evaluation (June 2003)
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§ 1251. Congressional declaration of goals and policy, 33 USCA § 1251

KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated Title 33. Navigation and Navigable Waters (Refs & Annos) Chapter 26. Water
Pollution Prevention and Control (Refs & Annos) Subchapter I. Research and Related Programs (Refs & Annos)

33 U.S.C.A. § 1251
§ 1251. Congressional declaration of goals and policy

Currentness

(a) Restoration and maintenance of chemical, physical and biological integrity of Nation's waters; national goals for
achievement of objective

The objective of this chapter is to restore and maintain the chemical, physical, and biological integrity of the Nation's waters.
In order to achieve this objective it is hereby declared that, consistent with the provisions of this chapter--

(1) it is the national goal that the discharge of pollutants into the navigable waters be eliminated by 1985;

(2) it is the national goal that wherever attainable, an interim goal of water quality which provides for the protection and
propagation of fish, shellfish, and wildlife and provides for recreation in and on the water be achieved by July 1, 1983;

(3) it is the national policy that the discharge of toxic pollutants in toxic amounts be prohibited;

(4) it is the national policy that Federal financial assistance be provided to construct publicly owned waste treatment works;

(5) it is the national policy that areawide waste treatment management planning processes be developed and implemented to
assure adequate control of sources of pollutants in each State;

(6) it is the national policy that a major research and demonstration effort be made to develop technology necessary to
eliminate the discharge of pollutants into the navigable waters, waters of the contiguous zone, and the oceans; and

(7) it is the national policy that programs for the control of nonpoint sources of pollution be developed and implemented
in an expeditious manner so as to enable the goals of this chapter to be met through the control of both point and nonpoint
sources of pollution.

(b) Congressional recognition, preservation, and protection of primary responsibilities and rights of States
It is the policy of the Congress to recognize, preserve, and protect the primary responsibilities and rights of States to prevent,

reduce, and eliminate pollution, to plan the development and use (including restoration, preservation, and enhancement) of land
and water resources, and to consult with the Administrator in the exercise of his authority under this chapter. It is the policy of

A-1



§ 1251. Congressional declaration of goals and policy, 33 USCA § 1251

Congress that the States manage the construction grant program under this chapter and implement the permit programs under
sections 1342 and 1344 of this title. It is further the policy of the Congress to support and aid research relating to the prevention,
reduction, and elimination of pollution and to provide Federal technical services and financial aid to State and interstate agencies
and municipalities in connection with the prevention, reduction, and elimination of pollution.

(c) Congressional policy toward Presidential activities with foreign countries

It is further the policy of Congress that the President, acting through the Secretary of State and such national and international
organizations as he determines appropriate, shall take such action as may be necessary to insure that to the fullest extent possible
all foreign countries shall take meaningful action for the prevention, reduction, and elimination of pollution in their waters and in
international waters and for the achievement of goals regarding the elimination of discharge of pollutants and the improvement
of water quality to at least the same extent as the United States does under its laws.

(d) Administrator of Environmental Protection Agency to administer chapter

Except as otherwise expressly provided in this chapter, the Administrator of the Environmental Protection Agency (hereinafter
in this chapter called “Administrator”’) shall administer this chapter.

(e) Public participation in development, revision, and enforcement of any regulation, etc.

Public participation in the development, revision, and enforcement of any regulation, standard, effluent limitation, plan, or
program established by the Administrator or any State under this chapter shall be provided for, encouraged, and assisted by the
Administrator and the States. The Administrator, in cooperation with the States, shall develop and publish regulations specifying
minimum guidelines for public participation in such processes.

(f) Procedures utilized for implementing chapter

It is the national policy that to the maximum extent possible the procedures utilized for implementing this chapter shall encourage
the drastic minimization of paperwork and interagency decision procedures, and the best use of available manpower and funds,
so as to prevent needless duplication and unnecessary delays at all levels of government.

(g) Authority of States over water

It is the policy of Congress that the authority of each State to allocate quantities of water within its jurisdiction shall not be
superseded, abrogated or otherwise impaired by this chapter. It is the further policy of Congress that nothing in this chapter shall
be construed to supersede or abrogate rights to quantities of water which have been established by any State. Federal agencies
shall co-operate with State and local agencies to develop comprehensive solutions to prevent, reduce and eliminate pollution
in concert with programs for managing water resources.

CREDIT(S)

(June 30, 1948, c. 758, Title I, § 101, as added Pub.L. 92-500, § 2, Oct. 18, 1972, 86 Stat. 816; amended Pub.L. 95-217, §§
5(a), 26(b), Dec. 27, 1977, 91 Stat. 1567, 1575; Pub.L. 100-4, Title 111, § 316(b), Feb. 4, 1987, 101 Stat. 60.)



§ 1251. Congressional declaration of goals and policy, 33 USCA § 1251

EXECUTIVE ORDERS
EXECUTIVE ORDER NO. 11548

Ex. Ord. No. 11548, July 20, 1970, 35 E.R. 11677, which related to the delegation of Presidential functions, was superseded by
Ex. Ord. No. 11735, Aug. 3, 1973, 38 F.R. 21243, set out as a note under section 1321 of this title.

EXECUTIVE ORDER NO. 11742

<Oct. 23,1973, 38 F.R. 29457>

Delegation of Functions to Secretary of State Respecting Negotiation
of International Agreements Relating to Enhancement of Environment

Under and by virtue of the authority vested in me by section 301 of title 3 of the United States Code and as President of the United
States, I hereby authorize and empower the Secretary of State, in coordination with the Council on Environmental Quality,
the Environmental Protection Agency, and other appropriate Federal agencies, to perform, without the approval, ratification,
or other action of the President, the functions vested in the President by Section 7 of the Federal Water Pollution Control Act
Amendments of 1972 (Public Law 92-500; 86 Stat. 898) with respect to international agreements relating to the enhancement
of the environment.

RICHARD NIXON.
Notes of Decisions (134)
33 U.S.C.A. § 1251, 33 USCA § 1251
Current through P.L. 116-91. Some statute sections may be more current, see credits for details.
End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.



§ 1311. Effluent limitations, 33 USCA § 1311

KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated Title 33. Navigation and Navigable Waters (Refs & Annos) Chapter 26. Water
Pollution Prevention and Control (Refs & Annos) Subchapter III. Standards and Enforcement (Refs & Annos)

33 U.S.CA. §1311
§ 1311. Effluent limitations

Currentness

(a) Illegality of pollutant discharges except in compliance with law

Except as in compliance with this section and sections 1312, 1316, 1317, 1328, 1342, and 1344 of this title, the discharge of
any pollutant by any person shall be unlawful.

(b) Timetable for achievement of objectives

In order to carry out the objective of this chapter there shall be achieved--

(1)(A) not later than July 1, 1977, effluent limitations for point sources, other than publicly owned treatment works, (i) which
shall require the application of the best practicable control technology currently available as defined by the Administrator
pursuant to section 1314(b) of this title, or (ii) in the case of a discharge into a publicly owned treatment works which meets
the requirements of subparagraph (B) of this paragraph, which shall require compliance with any applicable pretreatment
requirements and any requirements under section 1317 of this title; and

(B) for publicly owned treatment works in existence on July 1, 1977, or approved pursuant to section 1283 of this title prior
to June 30, 1974 (for which construction must be completed within four years of approval), effluent limitations based upon
secondary treatment as defined by the Administrator pursuant to section 1314(d)(1) of this title; or,

(C) not later than July 1, 1977, any more stringent limitation, including those necessary to meet water quality standards,
treatment standards, or schedules of compliance, established pursuant to any State law or regulations (under authority
preserved by section 1370 of this title) or any other Federal law or regulation, or required to implement any applicable water
quality standard established pursuant to this chapter.

(2)(A) for pollutants identified in subparagraphs (C), (D), and (F) of this paragraph, effluent limitations for categories and
classes of point sources, other than publicly owned treatment works, which (i) shall require application of the best available
technology economically achievable for such category or class, which will result in reasonable further progress toward
the national goal of eliminating the discharge of all pollutants, as determined in accordance with regulations issued by the
Administrator pursuant to section 1314(b)(2) of this title, which such effluent limitations shall require the elimination of
discharges of all pollutants if the Administrator finds, on the basis of information available to him (including information
developed pursuant to section 1325 of this title), that such elimination is technologically and economically achievable for
a category or class of point sources as determined in accordance with regulations issued by the Administrator pursuant to
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section 1314(b)(2) of this title, or (ii) in the case of the introduction of a pollutant into a publicly owned treatment works which
meets the requirements of subparagraph (B) of this paragraph, shall require compliance with any applicable pretreatment
requirements and any other requirement under section 1317 of this title;

(B) Repealed. Pub.L. 97-117, § 21(b), Dec. 29, 1981, 95 Stat. 1632.

(C) with respect to all toxic pollutants referred to in table 1 of Committee Print Numbered 95-30 of the Committee on
Public Works and Transportation of the House of Representatives compliance with effluent limitations in accordance with
subparagraph (A) of this paragraph as expeditiously as practicable but in no case later than three years after the date such
limitations are promulgated under section 1314(b) of this title, and in no case later than March 31, 1989;

(D) for all toxic pollutants listed under paragraph (1) of subsection (a) of section 1317 of this title which are not referred
to in subparagraph (C) of this paragraph compliance with effluent limitations in accordance with subparagraph (A) of this
paragraph as expeditiously as practicable, but in no case later than three years after the date such limitations are promulgated
under section 1314(b) of this title, and in no case later than March 31, 1989;

(E) as expeditiously as practicable but in no case later than three years after the date such limitations are promulgated under
section 1314(b) of this title, and in no case later than March 31, 1989, compliance with effluent limitations for categories and
classes of point sources, other than publicly owned treatment works, which in the case of pollutants identified pursuant to
section 1314(a)(4) of this title shall require application of the best conventional pollutant control technology as determined
in accordance with regulations issued by the Administrator pursuant to section 1314(b)(4) of this title; and

(F) for all pollutants (other than those subject to subparagraphs (C), (D), or (E) of this paragraph) compliance with effluent
limitations in accordance with subparagraph (A) of this paragraph as expeditiously as practicable but in no case later than 3
years after the date such limitations are established, and in no case later than March 31, 1989.

(3)(A) for effluent limitations under paragraph (1)(A)(i) of this subsection promulgated after January 1, 1982, and requiring
a level of control substantially greater or based on fundamentally different control technology than under permits for an
industrial category issued before such date, compliance as expeditiously as practicable but in no case later than three years
after the date such limitations are promulgated under section 1314(b) of this title, and in no case later than March 31, 1989; and

(B) for any effluent limitation in accordance with paragraph (1)(A)(i), (2)(A)(i), or (2)(E) of this subsection established
only on the basis of section 1342(a)(1) of this title in a permit issued after February 4, 1987, compliance as expeditiously

as practicable but in no case later than three years after the date such limitations are established, and in no case later than
March 31, 1989.

(c) Modification of timetable

The Administrator may modify the requirements of subsection (b)(2)(A) of this section with respect to any point source for
which a permit application is filed after July 1, 1977, upon a showing by the owner or operator of such point source satisfactory
to the Administrator that such modified requirements (1) will represent the maximum use of technology within the economic
capability of the owner or operator; and (2) will result in reasonable further progress toward the elimination of the discharge
of pollutants.
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(d) Review and revision of effluent limitations

Any effluent limitation required by paragraph (2) of subsection (b) of this section shall be reviewed at least every five years
and, if appropriate, revised pursuant to the procedure established under such paragraph.

(e) All point discharge source application of effluent limitations

Effluent limitations established pursuant to this section or section 1312 of this title shall be applied to all point sources of
discharge of pollutants in accordance with the provisions of this chapter.

(f) Illegality of discharge of radiological, chemical, or biological warfare agents, high-level radioactive waste, or medical
waste

Notwithstanding any other provisions of this chapter it shall be unlawful to discharge any radiological, chemical, or biological
warfare agent, any high-level radioactive waste, or any medical waste, into the navigable waters.

(g) Modifications for certain nonconventional pollutants

(1) General authority

The Administrator, with the concurrence of the State, may modify the requirements of subsection (b)(2)(A) of this section with
respect to the discharge from any point source of ammonia, chlorine, color, iron, and total phenols (4AAP) (when determined
by the Administrator to be a pollutant covered by subsection (b)(2)(F)) and any other pollutant which the Administrator lists
under paragraph (4) of this subsection.

(2) Requirements for granting modifications

A modification under this subsection shall be granted only upon a showing by the owner or operator of a point source
satisfactory to the Administrator that--

(A) such modified requirements will result at a minimum in compliance with the requirements of subsection (b)(1)(A) or
(C) of this section, whichever is applicable;

(B) such modified requirements will not result in any additional requirements on any other point or nonpoint source; and

(C) such modification will not interfere with the attainment or maintenance of that water quality which shall assure
protection of public water supplies, and the protection and propagation of a balanced population of shellfish, fish, and
wildlife, and allow recreational activities, in and on the water and such modification will not result in the discharge
of pollutants in quantities which may reasonably be anticipated to pose an unacceptable risk to human health or the
environment because of bioaccumulation, persistency in the environment, acute toxicity, chronic toxicity (including
carcinogenicity, mutagenicity or teratogenicity), or synergistic propensities.
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(3) Limitation on authority to apply for subsection (¢) modification
If an owner or operator of a point source applies for a modification under this subsection with respect to the discharge of any

pollutant, such owner or operator shall be eligible to apply for modification under subsection (c) of this section with respect
to such pollutant only during the same time period as he is eligible to apply for a modification under this subsection.

(4) Procedures for listing additional pollutants

(A) General authority
Upon petition of any person, the Administrator may add any pollutant to the list of pollutants for which modification
under this section is authorized (except for pollutants identified pursuant to section 1314(a)(4) of this title, toxic pollutants

subject to section 1317(a) of this title, and the thermal component of discharges) in accordance with the provisions of
this paragraph.

(B) Requirements for listing

(i) Sufficient information

The person petitioning for listing of an additional pollutant under this subsection shall submit to the Administrator
sufficient information to make the determinations required by this subparagraph.

(ii) Toxic criteria determination

The Administrator shall determine whether or not the pollutant meets the criteria for listing as a toxic pollutant under
section 1317(a) of this title.

(iii) Listing as toxic pollutant

If the Administrator determines that the pollutant meets the criteria for listing as a toxic pollutant under section 1317(a)
of this title, the Administrator shall list the pollutant as a toxic pollutant under section 1317(a) of this title.

(iv) Nonconventional criteria determination
If the Administrator determines that the pollutant does not meet the criteria for listing as a toxic pollutant under such
section and determines that adequate test methods and sufficient data are available to make the determinations required

by paragraph (2) of this subsection with respect to the pollutant, the Administrator shall add the pollutant to the list of
pollutants specified in paragraph (1) of this subsection for which modifications are authorized under this subsection.

(C) Requirements for filing of petitions

A petition for listing of a pollutant under this paragraph--
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(i) must be filed not later than 270 days after the date of promulgation of an applicable effluent guideline under section
1314 of this title;

(i) may be filed before promulgation of such guideline; and

(iii) may be filed with an application for a modification under paragraph (1) with respect to the discharge of such
pollutant.

(D) Deadline for approval of petition
A decision to add a pollutant to the list of pollutants for which modifications under this subsection are authorized must be
made within 270 days after the date of promulgation of an applicable effluent guideline under section 1314 of this title.

(E) Burden of proof

The burden of proof for making the determinations under subparagraph (B) shall be on the petitioner.

(5) Removal of pollutants

The Administrator may remove any pollutant from the list of pollutants for which modifications are authorized under
this subsection if the Administrator determines that adequate test methods and sufficient data are no longer available for
determining whether or not modifications may be granted with respect to such pollutant under paragraph (2) of this subsection.

(h) Modification of secondary treatment requirements

The Administrator, with the concurrence of the State, may issue a permit under section 1342 of this title which modifies the
requirements of subsection (b)(1)(B) of this section with respect to the discharge of any pollutant from a publicly owned
treatment works into marine waters, if the applicant demonstrates to the satisfaction of the Administrator that--

(1) there is an applicable water quality standard specific to the pollutant for which the modification is requested, which has
been identified under section 1314(a)(6) of this title;

(2) the discharge of pollutants in accordance with such modified requirements will not interfere, alone or in combination with
pollutants from other sources, with the attainment or maintenance of that water quality which assures protection of public
water supplies and the protection and propagation of a balanced, indigenous population of shellfish, fish, and wildlife, and
allows recreational activities, in and on the water;

(3) the applicant has established a system for monitoring the impact of such discharge on a representative sample of aquatic
biota, to the extent practicable, and the scope of such monitoring is limited to include only those scientific investigations
which are necessary to study the effects of the proposed discharge;
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(4) such modified requirements will not result in any additional requirements on any other point or nonpoint source;

(5) all applicable pretreatment requirements for sources introducing waste into such treatment works will be enforced;

(6) in the case of any treatment works serving a population of 50,000 or more, with respect to any toxic pollutant introduced
into such works by an industrial discharger for which pollutant there is no applicable pretreatment requirement in effect,
sources introducing waste into such works are in compliance with all applicable pretreatment requirements, the applicant will
enforce such requirements, and the applicant has in effect a pretreatment program which, in combination with the treatment
of discharges from such works, removes the same amount of such pollutant as would be removed if such works were to apply
secondary treatment to discharges and if such works had no pretreatment program with respect to such pollutant;

(7) to the extent practicable, the applicant has established a schedule of activities designed to eliminate the entrance of toxic
pollutants from nonindustrial sources into such treatment works;

(8) there will be no new or substantially increased discharges from the point source of the pollutant to which the modification
applies above that volume of discharge specified in the permit;

(9) the applicant at the time such modification becomes effective will be discharging effluent which has received at least
primary or equivalent treatment and which meets the criteria established under section 1314(a)(1) of this title after initial
mixing in the waters surrounding or adjacent to the point at which such effluent is discharged.

For the purposes of this subsection the phrase “the discharge of any pollutant into marine waters” refers to a discharge into
deep waters of the territorial sea or the waters of the contiguous zone, or into saline estuarine waters where there is strong
tidal movement and other hydrological and geological characteristics which the Administrator determines necessary to allow
compliance with paragraph (2) of this subsection, and section 1251(a)(2) of this title. For the purposes of paragraph (9), “primary
or equivalent treatment” means treatment by screening, sedimentation, and skimming adequate to remove at least 30 percent of
the biological oxygen demanding material and of the suspended solids in the treatment works influent, and disinfection, where
appropriate. A municipality which applies secondary treatment shall be eligible to receive a permit pursuant to this subsection
which modifies the requirements of subsection (b)(1)(B) of this section with respect to the discharge of any pollutant from
any treatment works owned by such municipality into marine waters. No permit issued under this subsection shall authorize
the discharge of sewage sludge into marine waters. In order for a permit to be issued under this subsection for the discharge
of a pollutant into marine waters, such marine waters must exhibit characteristics assuring that water providing dilution does
not contain significant amounts of previously discharged effluent from such treatment works. No permit issued under this
subsection shall authorize the discharge of any pollutant into saline estuarine waters which at the time of application do not
support a balanced indigenous population of shellfish, fish and wildlife, or allow recreation in and on the waters or which exhibit
ambient water quality below applicable water quality standards adopted for the protection of public water supplies, shellfish,
fish and wildlife or recreational activities or such other standards necessary to assure support and protection of such uses. The
prohibition contained in the preceding sentence shall apply without regard to the presence or absence of a causal relationship
between such characteristics and the applicant's current or proposed discharge. Notwithstanding any other provisions of this
subsection, no permit may be issued under this subsection for discharge of a pollutant into the New York Bight Apex consisting
of the ocean waters of the Atlantic Ocean westward of 73 degrees 30 minutes west longitude and northward of 40 degrees 10
minutes north latitude.

(i) Municipal time extensions
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(1) Where construction is required in order for a planned or existing publicly owned treatment works to achieve limitations
under subsection (b)(1)(B) or (b)(1)(C) of this section, but (A) construction cannot be completed within the time required in such
subsection, or (B) the United States has failed to make financial assistance under this chapter available in time to achieve such
limitations by the time specified in such subsection, the owner or operator of such treatment works may request the Administrator
(or if appropriate the State) to issue a permit pursuant to section 1342 of this title or to modify a permit issued pursuant to
that section to extend such time for compliance. Any such request shall be filed with the Administrator (or if appropriate the
State) within 180 days after February 4, 1987. The Administrator (or if appropriate the State) may grant such request and issue
or modify such a permit, which shall contain a schedule of compliance for the publicly owned treatment works based on the
earliest date by which such financial assistance will be available from the United States and construction can be completed, but
in no event later than July 1, 1988, and shall contain such other terms and conditions, including those necessary to carry out
subsections (b) through (g) of section 1281 of this title, section 1317 of this title, and such interim effluent limitations applicable
to that treatment works as the Administrator determines are necessary to carry out the provisions of this chapter.

(2)(A) Where a point source (other than a publicly owned treatment works) will not achieve the requirements of subsections
(b)(1)(A) and (b)(1)(C) of this section and--

(i) if a permit issued prior to July 1, 1977, to such point source is based upon a discharge into a publicly owned treatment
works; or

(ii) if such point source (other than a publicly owned treatment works) had before July 1, 1977, a contract (enforceable against
such point source) to discharge into a publicly owned treatment works; or

(iii) if either an application made before July 1, 1977, for a construction grant under this chapter for a publicly owned treatment
works, or engineering or architectural plans or working drawings made before July 1, 1977, for a publicly owned treatment
works, show that such point source was to discharge into such publicly owned treatment works,

and such publicly owned treatment works is presently unable to accept such discharge without construction, and in the case of
a discharge to an existing publicly owned treatment works, such treatment works has an extension pursuant to paragraph (1)
of this subsection, the owner or operator of such point source may request the Administrator (or if appropriate the State) to
issue or modify such a permit pursuant to such section 1342 of this title to extend such time for compliance. Any such request
shall be filed with the Administrator (or if appropriate the State) within 180 days after December 27, 1977, or the filing of a
request by the appropriate publicly owned treatment works under paragraph (1) of this subsection, whichever is later. If the
Administrator (or if appropriate the State) finds that the owner or operator of such point source has acted in good faith, he may
grant such request and issue or modify such a permit, which shall contain a schedule of compliance for the point source to
achieve the requirements of subsections (b)(1)(A) and (C) of this section and shall contain such other terms and conditions,
including pretreatment and interim effluent limitations and water conservation requirements applicable to that point source, as
the Administrator determines are necessary to carry out the provisions of this chapter.

(B) No time modification granted by the Administrator (or if appropriate the State) pursuant to paragraph (2)(A) of this
subsection shall extend beyond the earliest date practicable for compliance or beyond the date of any extension granted to the
appropriate publicly owned treatment works pursuant to paragraph (1) of this subsection, but in no event shall it extend beyond
July 1, 1988; and no such time modification shall be granted unless (i) the publicly owned treatment works will be in operation
and available to the point source before July 1, 1988, and will meet the requirements of subsections (b)(1)(B) and (C) of this
section after receiving the discharge from that point source; and (ii) the point source and the publicly owned treatment works
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have entered into an enforceable contract requiring the point source to discharge into the publicly owned treatment works, the
owner or operator of such point source to pay the costs required under section 1284 of this title, and the publicly owned treatment
works to accept the discharge from the point source; and (iii) the permit for such point source requires that point source to meet
all requirements under section 1317(a) and (b) of this title during the period of such time modification.

(j) Modification procedures

(1) Any application filed under this section for a modification of the provisions of--

(A) subsection (b)(1)(B) under subsection (h) of this section shall be filed not later that ! the 365th day which begins after
December 29, 1981, except that a publicly owned treatment works which prior to December 31, 1982, had a contractual
arrangement to use a portion of the capacity of an ocean outfall operated by another publicly owned treatment works which
has applied for or received modification under subsection (h), may apply for a modification of subsection (h) in its own right
not later than 30 days after February 4, 1987, and except as provided in paragraph (5);

(B) subsection (b)(2)(A) as it applies to pollutants identified in subsection (b)(2)(F) shall be filed not later than 270 days
after the date of promulgation of an applicable effluent guideline under section 1314 of this title or not later than 270 days
after December 27, 1977, whichever is later.

(2) Subject to paragraph (3) of this section, any application for a modification filed under subsection (g) of this section shall not
operate to stay any requirement under this chapter, unless in the judgment of the Administrator such a stay or the modification
sought will not result in the discharge of pollutants in quantities which may reasonably be anticipated to pose an unacceptable
risk to human health or the environment because of bioaccumulation, persistency in the environment, acute toxicity, chronic
toxicity (including carcinogenicity, mutagenicity, or teratogenicity), or synergistic propensities, and that there is a substantial
likelihood that the applicant will succeed on the merits of such application. In the case of an application filed under subsection
(g) of this section, the Administrator may condition any stay granted under this paragraph on requiring the filing of a bond or
other appropriate security to assure timely compliance with the requirements from which a modification is sought.

(3) Compliance requirements under subsection (g)

(A) Effect of filing

An application for a modification under subsection (g) and a petition for listing of a pollutant as a pollutant for which
modifications are authorized under such subsection shall not stay the requirement that the person seeking such modification
or listing comply with effluent limitations under this chapter for all pollutants not the subject of such application or petition.

(B) Effect of disapproval

Disapproval of an application for a modification under subsection (g) shall not stay the requirement that the person seeking
such modification comply with all applicable effluent limitations under this chapter.

(4) Deadline for subsection (g) decision
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An application for a modification with respect to a pollutant filed under subsection (g) must be approved or disapproved not
later than 365 days after the date of such filing; except that in any case in which a petition for listing such pollutant as a pollutant
for which modifications are authorized under such subsection is approved, such application must be approved or disapproved
not later than 365 days after the date of approval of such petition.

(5) Extension of application deadline

(A) In general
In the 180-day period beginning on October 31, 1994, the city of San Diego, California, may apply for a modification pursuant

to subsection (h) of the requirements of subsection (b)(1)(B) with respect to biological oxygen demand and total suspended
solids in the effluent discharged into marine waters.

(B) Application

An application under this paragraph shall include a commitment by the applicant to implement a waste water reclamation
program that, at a minimum, will--

(i) achieve a system capacity of 45,000,000 gallons of reclaimed waste water per day by January 1, 2010; and

(ii) result in a reduction in the quantity of suspended solids discharged by the applicant into the marine environment during
the period of the modification.

(C) Additional conditions

The Administrator may not grant a modification pursuant to an application submitted under this paragraph unless the
Administrator determines that such modification will result in removal of not less than 58 percent of the biological oxygen
demand (on an annual average) and not less than 80 percent of total suspended solids (on a monthly average) in the discharge
to which the application applies.

(D) Preliminary decision deadline

The Administrator shall announce a preliminary decision on an application submitted under this paragraph not later than 1
year after the date the application is submitted.

(k) Innovative technology

In the case of any facility subject to a permit under section 1342 of this title which proposes to comply with the requirements
of subsection (b)(2)(A) or (b)(2)(E) of this section by replacing existing production capacity with an innovative production
process which will result in an effluent reduction significantly greater than that required by the limitation otherwise applicable
to such facility and moves toward the national goal of eliminating the discharge of all pollutants, or with the installation of an
innovative control technique that has a substantial likelihood for enabling the facility to comply with the applicable effluent
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limitation by achieving a significantly greater effluent reduction than that required by the applicable effluent limitation and
moves toward the national goal of eliminating the discharge of all pollutants, or by achieving the required reduction with an
innovative system that has the potential for significantly lower costs than the systems which have been determined by the
Administrator to be economically achievable, the Administrator (or the State with an approved program under section 1342
of this title, in consultation with the Administrator) may establish a date for compliance under subsection (b)(2)(A) or (b)(2)
(E) of this section no later than two years after the date for compliance with such effluent limitation which would otherwise
be applicable under such subsection, if it is also determined that such innovative system has the potential for industrywide
application.

(1) Toxic pollutants

Other than as provided in subsection (n) of this section, the Administrator may not modify any requirement of this section as it
applies to any specific pollutant which is on the toxic pollutant list under section 1317(a)(1) of this title.

(m) Modification of effluent limitation requirements for point sources

(1) The Administrator, with the concurrence of the State, may issue a permit under section 1342 of this title which modifies
the requirements of subsections (b)(1)(A) and (b)(2)(E) of this section, and of section 1343 of this title, with respect to
effluent limitations to the extent such limitations relate to biochemical oxygen demand and pH from discharges by an industrial
discharger in such State into deep waters of the territorial seas, if the applicant demonstrates and the Administrator finds that--

(A) the facility for which modification is sought is covered at the time of the enactment of this subsection by National Pollutant
Discharge Elimination System permit number CA0005894 or CA0005282;

(B) the energy and environmental costs of meeting such requirements of subsections (b)(1)(A) and (b)(2)(E) and section 1343
of this title exceed by an unreasonable amount the benefits to be obtained, including the objectives of this chapter;

(C) the applicant has established a system for monitoring the impact of such discharges on a representative sample of aquatic
biota;

(D) such modified requirements will not result in any additional requirements on any other point or nonpoint source;

(E) there will be no new or substantially increased discharges from the point source of the pollutant to which the modification
applies above that volume of discharge specified in the permit;

(F) the discharge is into waters where there is strong tidal movement and other hydrological and geological characteristics
which are necessary to allow compliance with this subsection and section 1251(a)(2) of this title;

(G) the applicant accepts as a condition to the permit a contractural > obligation to use funds in the amount required (but
not less than $250,000 per year for ten years) for research and development of water pollution control technology, including
but not limited to closed cycle technology;
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(H) the facts and circumstances present a unique situation which, if relief is granted, will not establish a precedent or the
relaxation of the requirements of this chapter applicable to similarly situated discharges; and

(I) no owner or operator of a facility comparable to that of the applicant situated in the United States has demonstrated that
it would be put at a competitive disadvantage to the applicant (or the parent company or any subsidiary thereof) as a result
of the issuance of a permit under this subsection.

(2) The effluent limitations established under a permit issued under paragraph (1) shall be sufficient to implement the applicable
State water quality standards, to assure the protection of public water supplies and protection and propagation of a balanced,
indigenous population of shellfish, fish, fauna, wildlife, and other aquatic organisms, and to allow recreational activities in and
on the water. In setting such limitations, the Administrator shall take into account any seasonal variations and the need for an
adequate margin of safety, considering the lack of essential knowledge concerning the relationship between effluent limitations
and water quality and the lack of essential knowledge of the effects of discharges on beneficial uses of the receiving waters.

(3) A permit under this subsection may be issued for a period not to exceed five years, and such a permit may be renewed for
one additional period not to exceed five years upon a demonstration by the applicant and a finding by the Administrator at the
time of application for any such renewal that the provisions of this subsection are met.

(4) The Administrator may terminate a permit issued under this subsection if the Administrator determines that there has
been a decline in ambient water quality of the receiving waters during the period of the permit even if a direct cause and
effect relationship cannot be shown: Provided, That if the effluent from a source with a permit issued under this subsection is
contributing to a decline in ambient water quality of the receiving waters, the Administrator shall terminate such permit.

(n) Fundamentally different factors

(1) General rule

The Administrator, with the concurrence of the State, may establish an alternative requirement under subsection (b)(2)
or section 1317(b) of this title for a facility that modifies the requirements of national effluent limitation guidelines or
categorical pretreatment standards that would otherwise be applicable to such facility, if the owner or operator of such facility
demonstrates to the satisfaction of the Administrator that--

(A) the facility is fundamentally different with respect to the factors (other than cost) specified in section 1314(b) or 1314(g)
of this title and considered by the Administrator in establishing such national effluent limitation guidelines or categorical
pretreatment standards;

(B) the application--

(i) is based solely on information and supporting data submitted to the Administrator during the rulemaking for
establishment of the applicable national effluent limitation guidelines or categorical pretreatment standard specifically
raising the factors that are fundamentally different for such facility; or

A-14



§ 1311. Effluent limitations, 33 USCA § 1311

(ii) is based on information and supporting data referred to in clause (i) and information and supporting data the applicant
did not have a reasonable opportunity to submit during such rulemaking;

(C) the alternative requirement is no less stringent than justified by the fundamental difference; and

(D) the alternative requirement will not result in a non-water quality environmental impact which is markedly more adverse
than the impact considered by the Administrator in establishing such national effluent limitation guideline or categorical
pretreatment standard.

(2) Time limit for applications
An application for an alternative requirement which modifies the requirements of an effluent limitation or pretreatment

standard under this subsection must be submitted to the Administrator within 180 days after the date on which such limitation
or standard is established or revised, as the case may be.

(3) Time limit for decision

The Administrator shall approve or deny by final agency action an application submitted under this subsection within 180
days after the date such application is filed with the Administrator.

(4) Submission of information

The Administrator may allow an applicant under this subsection to submit information and supporting data until the earlier of
the date the application is approved or denied or the last day that the Administrator has to approve or deny such application.

(5) Treatment of pending applications
For the purposes of this subsection, an application for an alternative requirement based on fundamentally different factors

which is pending on February 4, 1987, shall be treated as having been submitted to the Administrator on the 180th day
following February 4, 1987. The applicant may amend the application to take into account the provisions of this subsection.

(6) Effect of submission of application

An application for an alternative requirement under this subsection shall not stay the applicant's obligation to comply with
the effluent limitation guideline or categorical pretreatment standard which is the subject of the application.

(7) Effect of denial
If an application for an alternative requirement which modifies the requirements of an effluent limitation or pretreatment

standard under this subsection is denied by the Administrator, the applicant must comply with such limitation or standard
as established or revised, as the case may be.
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(8) Reports

By January 1, 1997, and January 1 of every odd-numbered year thereafter, the Administrator shall submit to the Committee
on Environment and Public Works of the Senate and the Committee on Transportation and Infrastructure of the House of
Representatives a report on the status of applications for alternative requirements which modify the requirements of effluent
limitations under section 1311 or 1314 of this title or any national categorical pretreatment standard under section 1317(b)
of this title filed before, on, or after February 4, 1987.

(o) Application fees

The Administrator shall prescribe and collect from each applicant fees reflecting the reasonable administrative costs incurred
in reviewing and processing applications for modifications submitted to the Administrator pursuant to subsections (c), (g), (i),
(k), (m), and (n) of this section, section 1314(d)(4) of this title, and section 1326(a) of this title. All amounts collected by the
Administrator under this subsection shall be deposited into a special fund of the Treasury entitled “Water Permits and Related
Services” which shall thereafter be available for appropriation to carry out activities of the Environmental Protection Agency
for which such fees were collected.

(p) Modified permit for coal remining operations

(1) In general

Subject to paragraphs (2) through (4) of this subsection, the Administrator, or the State in any case which the State has
an approved permit program under section 1342(b) of this title, may issue a permit under section 1342 of this title which
modifies the requirements of subsection (b)(2)(A) of this section with respect to the pH level of any pre-existing discharge,
and with respect to pre-existing discharges of iron and manganese from the remined area of any coal remining operation or
with respect to the pH level or level of iron or manganese in any pre-existing discharge affected by the remining operation.
Such modified requirements shall apply the best available technology economically achievable on a case-by-case basis, using
best professional judgment, to set specific numerical effluent limitations in each permit.

(2) Limitations

The Administrator or the State may only issue a permit pursuant to paragraph (1) if the applicant demonstrates to the
satisfaction of the Administrator or the State, as the case may be, that the coal remining operation will result in the potential for
improved water quality from the remining operation but in no event shall such a permit allow the pH level of any discharge,
and in no event shall such a permit allow the discharges of iron and manganese, to exceed the levels being discharged from

the remined area before the coal remining operation begins. No discharge from, or affected by, the remining operation shall
exceed State water quality standards established under section 1313 of this title.

(3) Definitions

For purposes of this subsection--

(A) Coal remining operation
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The term “coal remining operation” means a coal mining operation which begins after February 4, 1987 at a site on which
coal mining was conducted before August 3, 1977.

(B) Remined area

The term “remined area” means only that area of any coal remining operation on which coal mining was conducted before
August 3, 1977.

(C) Pre-existing discharge

The term “pre-existing discharge” means any discharge at the time of permit application under this subsection.

(4) Applicability of strip mining laws

Nothing in this subsection shall affect the application of the Surface Mining Control and Reclamation Act of 1977 to any
coal remining operation, including the application of such Act to suspended solids.

CREDIT(S)

(June 30, 1948, c. 758, Title 111, § 301, as added Pub.L. 92-500, § 2, Oct. 18, 1972, 86 Stat. 844; amended Pub.L. 95-217,
§§ 42-47, 53(c), Dec. 27, 1977, 91 Stat. 1582-1586, 1590; Pub.L. 97-117, §§ 21, 22(a)-(d), Dec. 29, 1981, 95 Stat. 1631, 1632;
Pub.L. 97-440, Jan. 8, 1983, 96 Stat. 2289; Pub.L. 100-4, Title III, §§ 301(a) to (e), 302(a) to (d), 303(a), (b)(1), (c) to (f),
304(a), 305, 306(a), (b), 307, Feb. 4, 1987, 101 Stat. 29-37; Pub.L. 100-688, Title 111, § 3202(b), Nov. 18, 1988, 102 Stat. 4154;
Pub.L. 103-431, § 2, Oct. 31, 1994, 108 Stat. 4396; Pub.L. 104-66, Title I1, § 2021(b), Dec. 21, 1995, 109 Stat. 727.)

Notes of Decisions (357)

Footnotes
1 So in original. Probably should be “than”.
2 So in original. Probably should be “contractual”.

33 U.S.C.A. § 1311, 33 USCA § 1311
Current through P.L. 116-91. Some statute sections may be more current, see credits for details.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated Title 33. Navigation and Navigable Waters (Refs & Annos) Chapter 26. Water
Pollution Prevention and Control (Refs & Annos) Subchapter ITI. Standards and Enforcement (Refs & Annos)

33 U.S.C.A. § 1313
§ 1313. Water quality standards and implementation plans

Effective: October 10, 2000
Currentness

(a) Existing water quality standards

(1) In order to carry out the purpose of this chapter, any water quality standard applicable to interstate waters which was adopted
by any State and submitted to, and approved by, or is awaiting approval by, the Administrator pursuant to this Act as in effect
immediately prior to October 18, 1972, shall remain in effect unless the Administrator determined that such standard is not
consistent with the applicable requirements of this Act as in effect immediately prior to October 18, 1972. If the Administrator
makes such a determination he shall, within three months after October 18, 1972, notify the State and specify the changes needed
to meet such requirements. If such changes are not adopted by the State within ninety days after the date of such notification,
the Administrator shall promulgate such changes in accordance with subsection (b) of this section.

(2) Any State which, before October 18, 1972, has adopted, pursuant to its own law, water quality standards applicable to
intrastate waters shall submit such standards to the Administrator within thirty days after October 18, 1972. Each such standard
shall remain in effect, in the same manner and to the same extent as any other water quality standard established under this
chapter unless the Administrator determines that such standard is inconsistent with the applicable requirements of this Act as
in effect immediately prior to October 18, 1972. If the Administrator makes such a determination he shall not later than the one
hundred and twentieth day after the date of submission of such standards, notify the State and specify the changes needed to meet
such requirements. If such changes are not adopted by the State within ninety days after such notification, the Administrator
shall promulgate such changes in accordance with subsection (b) of this section.

(3)(A) Any State which prior to October 18, 1972, has not adopted pursuant to its own laws water quality standards applicable
to intrastate waters shall, not later than one hundred and eighty days after October 18, 1972, adopt and submit such standards
to the Administrator.

(B) If the Administrator determines that any such standards are consistent with the applicable requirements of this Act as in
effect immediately prior to October 18, 1972, he shall approve such standards.

(C) If the Administrator determines that any such standards are not consistent with the applicable requirements of this Act as
in effect immediately prior to October 18, 1972, he shall, not later than the ninetieth day after the date of submission of such
standards, notify the State and specify the changes to meet such requirements. If such changes are not adopted by the State
within ninety days after the date of notification, the Administrator shall promulgate such standards pursuant to subsection (b)
of this section.

(b) Proposed regulations
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(1) The Administrator shall promptly prepare and publish proposed regulations setting forth water quality standards for a State
in accordance with the applicable requirements of this Act as in effect immediately prior to October 18, 1972, if--

(A) the State fails to submit water quality standards within the times prescribed in subsection (a) of this section.

(B) a water quality standard submitted by such State under subsection (a) of this section is determined by the Administrator
not to be consistent with the applicable requirements of subsection (a) of this section.

(2) The Administrator shall promulgate any water quality standard published in a proposed regulation not later than one hundred
and ninety days after the date he publishes any such proposed standard, unless prior to such promulgation, such State has adopted
a water quality standard which the Administrator determines to be in accordance with subsection (a) of this section.

(c) Review; revised standards; publication

(1) The Governor of a State or the State water pollution control agency of such State shall from time to time (but at least once
each three year period beginning with October 18, 1972) hold public hearings for the purpose of reviewing applicable water
quality standards and, as appropriate, modifying and adopting standards. Results of such review shall be made available to the
Administrator.

(2)(A) Whenever the State revises or adopts a new standard, such revised or new standard shall be submitted to the Administrator.
Such revised or new water quality standard shall consist of the designated uses of the navigable waters involved and the water
quality criteria for such waters based upon such uses. Such standards shall be such as to protect the public health or welfare,
enhance the quality of water and serve the purposes of this chapter. Such standards shall be established taking into consideration
their use and value for public water supplies, propagation of fish and wildlife, recreational purposes, and agricultural, industrial,
and other purposes, and also taking into consideration their use and value for navigation.

(B) Whenever a State reviews water quality standards pursuant to paragraph (1) of this subsection, or revises or adopts new
standards pursuant to this paragraph, such State shall adopt criteria for all toxic pollutants listed pursuant to section 1317(a)(1)
of this title for which criteria have been published under section 1314(a) of this title, the discharge or presence of which in the
affected waters could reasonably be expected to interfere with those designated uses adopted by the State, as necessary to support
such designated uses. Such criteria shall be specific numerical criteria for such toxic pollutants. Where such numerical criteria
are not available, whenever a State reviews water quality standards pursuant to paragraph (1), or revises or adopts new standards
pursuant to this paragraph, such State shall adopt criteria based on biological monitoring or assessment methods consistent with
information published pursuant to section 1314(a)(8) of this title. Nothing in this section shall be construed to limit or delay
the use of effluent limitations or other permit conditions based on or involving biological monitoring or assessment methods
or previously adopted numerical criteria.

(3) If the Administrator, within sixty days after the date of submission of the revised or new standard, determines that such
standard meets the requirements of this chapter, such standard shall thereafter be the water quality standard for the applicable
waters of that State. If the Administrator determines that any such revised or new standard is not consistent with the applicable
requirements of this chapter, he shall not later than the ninetieth day after the date of submission of such standard notify the
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State and specify the changes to meet such requirements. If such changes are not adopted by the State within ninety days after
the date of notification, the Administrator shall promulgate such standard pursuant to paragraph (4) of this subsection.

(4) The Administrator shall promptly prepare and publish proposed regulations setting forth a revised or new water quality
standard for the navigable waters involved--

(A) if a revised or new water quality standard submitted by such State under paragraph (3) of this subsection for such waters
is determined by the Administrator not to be consistent with the applicable requirements of this chapter, or

(B) in any case where the Administrator determines that a revised or new standard is necessary to meet the requirements
of this chapter.

The Administrator shall promulgate any revised or new standard under this paragraph not later than ninety days after he publishes
such proposed standards, unless prior to such promulgation, such State has adopted a revised or new water quality standard
which the Administrator determines to be in accordance with this chapter.

(d) Identification of areas with insufficient controls; maximum daily load; certain effluent limitations revision

(1)(A) Each State shall identify those waters within its boundaries for which the effluent limitations required by section 1311(b)
(1)(A) and section 1311(b)(1)(B) of this title are not stringent enough to implement any water quality standard applicable to
such waters. The State shall establish a priority ranking for such waters, taking into account the severity of the pollution and
the uses to be made of such waters.

(B) Each State shall identify those waters or parts thereof within its boundaries for which controls on thermal discharges under
section 1311 of this title are not stringent enough to assure protection and propagation of a balanced indigenous population of
shellfish, fish, and wildlife.

(C) Each State shall establish for the waters identified in paragraph (1)(A) of this subsection, and in accordance with the priority
ranking, the total maximum daily load, for those pollutants which the Administrator identifies under section 1314(a)(2) of this
title as suitable for such calculation. Such load shall be established at a level necessary to implement the applicable water
quality standards with seasonal variations and a margin of safety which takes into account any lack of knowledge concerning
the relationship between effluent limitations and water quality.

(D) Each State shall estimate for the waters identified in paragraph (1)(B) of this subsection the total maximum daily thermal
load required to assure protection and propagation of a balanced, indigenous population of shellfish, fish, and wildlife. Such
estimates shall take into account the normal water temperatures, flow rates, seasonal variations, existing sources of heat input,
and the dissipative capacity of the identified waters or parts thereof. Such estimates shall include a calculation of the maximum
heat input that can be made into each such part and shall include a margin of safety which takes into account any lack of
knowledge concerning the development of thermal water quality criteria for such protection and propagation in the identified
waters or parts thereof.

(2) Each State shall submit to the Administrator from time to time, with the first such submission not later than one hundred
and eighty days after the date of publication of the first identification of pollutants under section 1314(a)(2)(D) of this title,
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for his approval the waters identified and the loads established under paragraphs (1)(A), (1)(B), (1)(C), and (1)(D) of this
subsection. The Administrator shall either approve or disapprove such identification and load not later than thirty days after
the date of submission. If the Administrator approves such identification and load, such State shall incorporate them into its
current plan under subsection (e) of this section. If the Administrator disapproves such identification and load, he shall not later
than thirty days after the date of such disapproval identify such waters in such State and establish such loads for such waters as
he determines necessary to implement the water quality standards applicable to such waters and upon such identification and
establishment the State shall incorporate them into its current plan under subsection () of this section.

(3) For the specific purpose of developing information, each State shall identify all waters within its boundaries which it has
not identified under paragraph (1)(A) and (1)(B) of this subsection and estimate for such waters the total maximum daily load
with seasonal variations and margins of safety, for those pollutants which the Administrator identifies under section 1314(a)(2)
of this title as suitable for such calculation and for thermal discharges, at a level that would assure protection and propagation
of a balanced indigenous population of fish, shellfish, and wildlife.

(4) Limitations on revision of certain effluent limitations

(A) Standard not attained

For waters identified under paragraph (1)(A) where the applicable water quality standard has not yet been attained, any
effluent limitation based on a total maximum daily load or other waste load allocation established under this section may
be revised only if (i) the cumulative effect of all such revised effluent limitations based on such total maximum daily load
or waste load allocation will assure the attainment of such water quality standard, or (ii) the designated use which is not
being attained is removed in accordance with regulations established under this section.

(B) Standard attained

For waters identified under paragraph (1)(A) where the quality of such waters equals or exceeds levels necessary to protect
the designated use for such waters or otherwise required by applicable water quality standards, any effluent limitation
based on a total maximum daily load or other waste load allocation established under this section, or any water quality
standard established under this section, or any other permitting standard may be revised only if such revision is subject to
and consistent with the antidegradation policy established under this section.

(e) Continuing planning process

(1) Each State shall have a continuing planning process approved under paragraph (2) of this subsection which is consistent
with this chapter.

(2) Each State shall submit not later than 120 days after October 18, 1972, to the Administrator for his approval a proposed
continuing planning process which is consistent with this chapter. Not later than thirty days after the date of submission of such
a process the Administrator shall either approve or disapprove such process. The Administrator shall from time to time review
each State's approved planning process for the purpose of insuring that such planning process is at all times consistent with this
chapter. The Administrator shall not approve any State permit program under subchapter IV of this chapter for any State which
does not have an approved continuing planning process under this section.
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(3) The Administrator shall approve any continuing planning process submitted to him under this section which will result in
plans for all navigable waters within such State, which include, but are not limited to, the following:

(A) effluent limitations and schedules of compliance at least as stringent as those required by section 1311(b)(1), section
1311(b)(2), section 1316, and section 1317 of this title, and at least as stringent as any requirements contained in any applicable
water quality standard in effect under authority of this section;

(B) the incorporation of all elements of any applicable area-wide waste management plans under section 1288 of this title,
and applicable basin plans under section 1289 of this title;

(C) total maximum daily load for pollutants in accordance with subsection (d) of this section;

(D) procedures for revision;

(E) adequate authority for intergovernmental cooperation;

(F) adequate implementation, including schedules of compliance, for revised or new water quality standards, under subsection
(c) of this section;

(G) controls over the disposition of all residual waste from any water treatment processing;

(H) an inventory and ranking, in order of priority, of needs for construction of waste treatment works required to meet the
applicable requirements of sections 1311 and 1312 of this title.

(f) Earlier compliance

Nothing in this section shall be construed to affect any effluent limitation, or schedule of compliance required by any State to
be implemented prior to the dates set forth in sections 1311(b)(1) and 1311(b)(2) of this title nor to preclude any State from
requiring compliance with any effluent limitation or schedule of compliance at dates earlier than such dates.

(g) Heat standards

Water quality standards relating to heat shall be consistent with the requirements of section 1326 of this title.

(h) Thermal water quality standards

For the purposes of this chapter the term “water quality standards” includes thermal water quality standards.

(i) Coastal recreation water quality criteria
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(1) Adoption by States

(A) Initial criteria and standards

Not later than 42 months after October 10, 2000, each State having coastal recreation waters shall adopt and submit to the
Administrator water quality criteria and standards for the coastal recreation waters of the State for those pathogens and
pathogen indicators for which the Administrator has published criteria under section 1314(a) of this title.

(B) New or revised criteria and standards

Not later than 36 months after the date of publication by the Administrator of new or revised water quality criteria under
section 1314(a)(9) of this title, each State having coastal recreation waters shall adopt and submit to the Administrator new
or revised water quality standards for the coastal recreation waters of the State for all pathogens and pathogen indicators
to which the new or revised water quality criteria are applicable.

(2) Failure of States to adopt

(A) In general

If a State fails to adopt water quality criteria and standards in accordance with paragraph (1)(A) that are as protective
of human health as the criteria for pathogens and pathogen indicators for coastal recreation waters published by the
Administrator, the Administrator shall promptly propose regulations for the State setting forth revised or new water quality
standards for pathogens and pathogen indicators described in paragraph (1)(A) for coastal recreation waters of the State.

(B) Exception
If the Administrator proposes regulations for a State described in subparagraph (A) under subsection (c)(4)(B), the

Administrator shall publish any revised or new standard under this subsection not later than 42 months after October 10,
2000.

(3) Applicability

Except as expressly provided by this subsection, the requirements and procedures of subsection (c) apply to this subsection,
including the requirement in subsection (c)(2)(A) that the criteria protect public health and welfare.

CREDIT(S)

(June 30, 1948, c. 758, Title 11, § 303, as added Pub.L. 92-500, § 2, Oct. 18, 1972, 86 Stat. 846; amended Pub.L. 100-4, Title
II1, § 308(d), Title IV, § 404(b), Feb. 4, 1987, 101 Stat. 39, 68; Pub.L. 106-284, § 2, Oct. 10, 2000, 114 Stat. 870.)

Notes of Decisions (154)

33 U.S.C.A. § 1313,33 USCA § 1313
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Current through P.L. 116-91. Some statute sections may be more current, see credits for details.
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated Title 33. Navigation and Navigable Waters (Refs & Annos) Chapter 26. Water
Pollution Prevention and Control (Refs & Annos) Subchapter III. Standards and Enforcement (Refs & Annos)

33 U.S.C.A. § 1318
§ 1318. Records and reports; inspections

Currentness

(a) Maintenance; monitoring equipment; entry; access to information

Whenever required to carry out the objective of this chapter, including but not limited to (1) developing or assisting in the
development of any effluent limitation, or other limitation, prohibition, or effluent standard, pretreatment standard, or standard
of performance under this chapter; (2) determining whether any person is in violation of any such effluent limitation, or other
limitation, prohibition or effluent standard, pretreatment standard, or standard of performance; (3) any requirement established
under this section; or (4) carrying out sections 1315, 1321, 1342, 1344 (relating to State permit programs), 1345, and 1364
of this title--

(A) the Administrator shall require the owner or operator of any point source to (i) establish and maintain such records,
(i) make such reports, (iii) install, use, and maintain such monitoring equipment or methods (including where appropriate,
biological monitoring methods), (iv) sample such effluents (in accordance with such methods, at such locations, at such
intervals, and in such manner as the Administrator shall prescribe), and (v) provide such other information as he may
reasonably require; and

(B) the Administrator or his authorized representative (including an authorized contractor acting as a representative of the
Administrator), upon presentation of his credentials--

(i) shall have a right of entry to, upon, or through any premises in which an effluent source is located or in which any
records required to be maintained under clause (A) of this subsection are located, and

(ii) may at reasonable times have access to and copy any records, inspect any monitoring equipment or method required
under clause (A), and sample any effluents which the owner or operator of such source is required to sample under such
clause.

(b) Availability to public; trade secrets exception; penalty for disclosure of confidential information

Any records, reports, or information obtained under this section (1) shall, in the case of effluent data, be related to any applicable
effluent limitations, toxic, pretreatment, or new source performance standards, and (2) shall be available to the public, except
that upon a showing satisfactory to the Administrator by any person that records, reports, or information, or particular part
thereof (other than effluent data), to which the Administrator has access under this section, if made public would divulge
methods or processes entitled to protection as trade secrets of such person, the Administrator shall consider such record,
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report, or information, or particular portion thereof confidential in accordance with the purposes of section 1905 of Title
18. Any authorized representative of the Administrator (including an authorized contractor acting as a representative of the
Administrator) who knowingly or willfully publishes, divulges, discloses, or makes known in any manner or to any extent
not authorized by law any information which is required to be considered confidential under this subsection shall be fined
not more than $1,000 or imprisoned not more than 1 year, or both. Nothing in this subsection shall prohibit the Administrator
or an authorized representative of the Administrator (including any authorized contractor acting as a representative of the
Administrator) from disclosing records, reports, or information to other officers, employees, or authorized representatives of
the United States concerned with carrying out this chapter or when relevant in any proceeding under this chapter.

(c) Application of State law

Each State may develop and submit to the Administrator procedures under State law for inspection, monitoring, and entry with
respect to point sources located in such State. If the Administrator finds that the procedures and the law of any State relating
to inspection, monitoring, and entry are applicable to at least the same extent as those required by this section, such State is
authorized to apply and enforce its procedures for inspection, monitoring, and entry with respect to point sources located in
such State (except with respect to point sources owned or operated by the United States).

(d) Access by Congress

Notwithstanding any limitation contained in this section or any other provision of law, all information reported to or otherwise
obtained by the Administrator (or any representative of the Administrator) under this chapter shall be made available, upon
written request of any duly authorized committee of Congress, to such committee.

CREDIT(S)

(June 30, 1948, c. 758, Title 111, § 308, as added Pub.L. 92-500, § 2, Oct. 18, 1972, 86 Stat. 858; amended Pub.L. 95-217, §
67(c)(1), Dec. 27, 1977, 91 Stat. 1606; Pub.L. 100-4, Title III, § 310, Title IV, § 406(d)(1), Feb. 4, 1987, 101 Stat. 41, 73.)

Notes of Decisions (21)

33 U.S.C.A. § 1318,33 USCA § 1318
Current through P.L. 116-91. Some statute sections may be more current, see credits for details.
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated Title 33. Navigation and Navigable Waters (Refs & Annos) Chapter 26. Water
Pollution Prevention and Control (Refs & Annos) Subchapter IV. Permits and Licenses (Refs & Annos)

33 U.S.C.A. § 1342
§ 1342. National pollutant discharge elimination system

Effective: January 14, 2019
Currentness

(a) Permits for discharge of pollutants

(1) Except as provided in sections 1328 and 1344 of this title, the Administrator may, after opportunity for public hearing issue
a permit for the discharge of any pollutant, or combination of pollutants, notwithstanding section 1311(a) of this title, upon
condition that such discharge will meet either (A) all applicable requirements under sections 1311, 1312, 1316, 1317, 1318, and
1343 of this title, or (B) prior to the taking of necessary implementing actions relating to all such requirements, such conditions
as the Administrator determines are necessary to carry out the provisions of this chapter.

(2) The Administrator shall prescribe conditions for such permits to assure compliance with the requirements of paragraph
(1) of this subsection, including conditions on data and information collection, reporting, and such other requirements as he
deems appropriate.

(3) The permit program of the Administrator under paragraph (1) of this subsection, and permits issued thereunder, shall be
subject to the same terms, conditions, and requirements as apply to a State permit program and permits issued thereunder under
subsection (b) of this section.

(4) All permits for discharges into the navigable waters issued pursuant to section 407 of this title shall be deemed to be permits
issued under this subchapter, and permits issued under this subchapter shall be deemed to be permits issued under section 407
of this title, and shall continue in force and effect for their term unless revoked, modified, or suspended in accordance with
the provisions of this chapter.

(5) No permit for a discharge into the navigable waters shall be issued under section 407 of this title after October 18, 1972. Each
application for a permit under section 407 of this title, pending on October 18, 1972, shall be deemed to be an application for
a permit under this section. The Administrator shall authorize a State, which he determines has the capability of administering
a permit program which will carry out the objectives of this chapter to issue permits for discharges into the navigable waters
within the jurisdiction of such State. The Administrator may exercise the authority granted him by the preceding sentence only
during the period which begins on October 18, 1972, and ends either on the ninetieth day after the date of the first promulgation
of guidelines required by section 1314(i)(2) of this title, or the date of approval by the Administrator of a permit program for
such State under subsection (b) of this section, whichever date first occurs, and no such authorization to a State shall extend
beyond the last day of such period. Each such permit shall be subject to such conditions as the Administrator determines are
necessary to carry out the provisions of this chapter. No such permit shall issue if the Administrator objects to such issuance.
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(b) State permit programs

At any time after the promulgation of the guidelines required by subsection (i)(2) of section 1314 of this title, the Governor
of each State desiring to administer its own permit program for discharges into navigable waters within its jurisdiction may
submit to the Administrator a full and complete description of the program it proposes to establish and administer under State
law or under an interstate compact. In addition, such State shall submit a statement from the attorney general (or the attorney for
those State water pollution control agencies which have independent legal counsel), or from the chief legal officer in the case
of an interstate agency, that the laws of such State, or the interstate compact, as the case may be, provide adequate authority to
carry out the described program. The Administrator shall approve each submitted program unless he determines that adequate
authority does not exist:

(1) To issue permits which--

(A) apply, and insure compliance with, any applicable requirements of sections 1311, 1312, 1316, 1317, and 1343 of this title;

(B) are for fixed terms not exceeding five years; and

(C) can be terminated or modified for cause including, but not limited to, the following:

(i) violation of any condition of the permit;

(ii) obtaining a permit by misrepresentation, or failure to disclose fully all relevant facts;

(iii) change in any condition that requires either a temporary or permanent reduction or elimination of the permitted
discharge;

(D) control the disposal of pollutants into wells;

(2)(A) To issue permits which apply, and insure compliance with, all applicable requirements of section 1318 of this title; or

(B) To inspect, monitor, enter, and require reports to at least the same extent as required in section 1318 of this title;

(3) To insure that the public, and any other State the waters of which may be affected, receive notice of each application for a
permit and to provide an opportunity for public hearing before a ruling on each such application;

(4) To insure that the Administrator receives notice of each application (including a copy thereof) for a permit;
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(5) To insure that any State (other than the permitting State), whose waters may be affected by the issuance of a permit may
submit written recommendations to the permitting State (and the Administrator) with respect to any permit application and, if
any part of such written recommendations are not accepted by the permitting State, that the permitting State will notify such
affected State (and the Administrator) in writing of its failure to so accept such recommendations together with its reasons for
so doing;

(6) To insure that no permit will be issued if, in the judgment of the Secretary of the Army acting through the Chief of Engineers,
after consultation with the Secretary of the department in which the Coast Guard is operating, anchorage and navigation of any
of the navigable waters would be substantially impaired thereby;

(7) To abate violations of the permit or the permit program, including civil and criminal penalties and other ways and means
of enforcement;

(8) To insure that any permit for a discharge from a publicly owned treatment works includes conditions to require the
identification in terms of character and volume of pollutants of any significant source introducing pollutants subject to
pretreatment standards under section 1317(b) of this title into such works and a program to assure compliance with such
pretreatment standards by each such source, in addition to adequate notice to the permitting agency of (A) new introductions
into such works of pollutants from any source which would be a new source as defined in section 1316 of this title if such source
were discharging pollutants, (B) new introductions of pollutants into such works from a source which would be subject to section
1311 of this title if it were discharging such pollutants, or (C) a substantial change in volume or character of pollutants being
introduced into such works by a source introducing pollutants into such works at the time of issuance of the permit. Such notice
shall include information on the quality and quantity of effluent to be introduced into such treatment works and any anticipated
impact of such change in the quantity or quality of effluent to be discharged from such publicly owned treatment works; and

(9) To insure that any industrial user of any publicly owned treatment works will comply with sections 1284(b), 1317, and
1318 of this title.

(c) Suspension of Federal program upon submission of State program; withdrawal of approval of State program; return
of State program to Administrator

(1) Not later than ninety days after the date on which a State has submitted a program (or revision thereof) pursuant to
subsection (b) of this section, the Administrator shall suspend the issuance of permits under subsection (a) of this section as to
those discharges subject to such program unless he determines that the State permit program does not meet the requirements
of subsection (b) of this section or does not conform to the guidelines issued under section 1314(i)(2) of this title. If
the Administrator so determines, he shall notify the State of any revisions or modifications necessary to conform to such
requirements or guidelines.

(2) Any State permit program under this section shall at all times be in accordance with this section and guidelines promulgated
pursuant to section 1314(i)(2) of this title.

(3) Whenever the Administrator determines after public hearing that a State is not administering a program approved under
this section in accordance with requirements of this section, he shall so notify the State and, if appropriate corrective action is
not taken within a reasonable time, not to exceed ninety days, the Administrator shall withdraw approval of such program. The
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Administrator shall not withdraw approval of any such program unless he shall first have notified the State, and made public,
in writing, the reasons for such withdrawal.

(4) Limitations on partial permit program returns and withdrawals

A State may return to the Administrator administration, and the Administrator may withdraw under paragraph (3) of this
subsection approval, of--

(A) a State partial permit program approved under subsection (n)(3) only if the entire permit program being administered by
the State department or agency at the time is returned or withdrawn; and

(B) a State partial permit program approved under subsection (n)(4) only if an entire phased component of the permit program
being administered by the State at the time is returned or withdrawn.

(d) Notification of Administrator

(1) Each State shall transmit to the Administrator a copy of each permit application received by such State and provide notice
to the Administrator of every action related to the consideration of such permit application, including each permit proposed
to be issued by such State.

(2) No permit shall issue (A) if the Administrator within ninety days of the date of his notification under subsection (b)(5)
of this section objects in writing to the issuance of such permit, or (B) if the Administrator within ninety days of the date of
transmittal of the proposed permit by the State objects in writing to the issuance of such permit as being outside the guidelines
and requirements of this chapter. Whenever the Administrator objects to the issuance of a permit under this paragraph such
written objection shall contain a statement of the reasons for such objection and the effluent limitations and conditions which
such permit would include if it were issued by the Administrator.

(3) The Administrator may, as to any permit application, waive paragraph (2) of this subsection.

(4) In any case where, after December 27, 1977, the Administrator, pursuant to paragraph (2) of this subsection, objects to the
issuance of a permit, on request of the State, a public hearing shall be held by the Administrator on such objection. If the State
does not resubmit such permit revised to meet such objection within 30 days after completion of the hearing, or, if no hearing
is requested within 90 days after the date of such objection, the Administrator may issue the permit pursuant to subsection (a)
of this section for such source in accordance with the guidelines and requirements of this chapter.

(e) Waiver of notification requirement

In accordance with guidelines promulgated pursuant to subsection (i)(2) of section 1314 of this title, the Administrator is
authorized to waive the requirements of subsection (d) of this section at the time he approves a program pursuant to subsection
(b) of this section for any category (including any class, type, or size within such category) of point sources within the State
submitting such program.
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(f) Point source categories

The Administrator shall promulgate regulations establishing categories of point sources which he determines shall not be subject
to the requirements of subsection (d) of this section in any State with a program approved pursuant to subsection (b) of this
section. The Administrator may distinguish among classes, types, and sizes within any category of point sources.

(g) Other regulations for safe transportation, handling, carriage, storage, and stowage of pollutants

Any permit issued under this section for the discharge of pollutants into the navigable waters from a vessel or other floating
craft shall be subject to any applicable regulations promulgated by the Secretary of the department in which the Coast Guard is
operating, establishing specifications for safe transportation, handling, carriage, storage, and stowage of pollutants.

(h) Violation of permit conditions; restriction or prohibition upon introduction of pollutant by source not previously
utilizing treatment works

In the event any condition of a permit for discharges from a treatment works (as defined in section 1292 of this title) which is
publicly owned is violated, a State with a program approved under subsection (b) of this section or the Administrator, where no
State program is approved or where the Administrator determines pursuant to section 1319(a) of this title that a State with an
approved program has not commenced appropriate enforcement action with respect to such permit, may proceed in a court of
competent jurisdiction to restrict or prohibit the introduction of any pollutant into such treatment works by a source not utilizing
such treatment works prior to the finding that such condition was violated.

(i) Federal enforcement not limited

Nothing in this section shall be construed to limit the authority of the Administrator to take action pursuant to section 1319
of this title.

(j) Public information

A copy of each permit application and each permit issued under this section shall be available to the public. Such permit
application or permit, or portion thereof, shall further be available on request for the purpose of reproduction.

(k) Compliance with permits

Compliance with a permit issued pursuant to this section shall be deemed compliance, for purposes of sections 1319 and 1365
of this title, with sections 1311, 1312, 1316, 1317, and 1343 of this title, except any standard imposed under section 1317 of
this title for a toxic pollutant injurious to human health. Until December 31, 1974, in any case where a permit for discharge
has been applied for pursuant to this section, but final administrative disposition of such application has not been made, such
discharge shall not be a violation of (1) section 1311, 1316, or 1342 of this title, or (2) section 407 of this title, unless the
Administrator or other plaintiff proves that final administrative disposition of such application has not been made because of the
failure of the applicant to furnish information reasonably required or requested in order to process the application. For the 180-
day period beginning on October 18, 1972, in the case of any point source discharging any pollutant or combination of pollutants
immediately prior to such date which source is not subject to section 407 of this title, the discharge by such source shall not be a
violation of this chapter if such a source applies for a permit for discharge pursuant to this section within such 180-day period.
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() Limitation on permit requirement

(1) Agricultural return flows

The Administrator shall not require a permit under this section for discharges composed entirely of return flows from irrigated
agriculture, nor shall the Administrator directly or indirectly, require any State to require such a permit.

(2) Stormwater runoff from oil, gas, and mining operations

The Administrator shall not require a permit under this section, nor shall the Administrator directly or indirectly require any
State to require a permit, for discharges of stormwater runoff from mining operations or oil and gas exploration, production,
processing, or treatment operations or transmission facilities, composed entirely of flows which are from conveyances or
systems of conveyances (including but not limited to pipes, conduits, ditches, and channels) used for collecting and conveying
precipitation runoff and which are not contaminated by contact with, or do not come into contact with, any overburden, raw
material, intermediate products, finished product, byproduct, or waste products located on the site of such operations.

(3) Silvicultural activities

(A) NPDES permit requirements for silvicultural activities

The Administrator shall not require a permit under this section nor directly or indirectly require any State to require a permit
under this section for a discharge from runoff resulting from the conduct of the following silviculture activities conducted
in accordance with standard industry practice: nursery operations, site preparation, reforestation and subsequent cultural
treatment, thinning, prescribed burning, pest and fire control, harvesting operations, surface drainage, or road construction
and maintenance.

(B) Other requirements

Nothing in this paragraph exempts a discharge from silvicultural activity from any permitting requirement under section
1344 of this title, existing permitting requirements under section 1342 of this title, or from any other federal law.

(C) The authorization provided in Section ! 1365(a) of this title does not apply to any non-permitting program established
under 1342(p)(6) 2 of this title for the silviculture activities listed in 1342(1)(3)(A) 2 of this title, or to any other limitations
that might be deemed to apply to the silviculture activities listed in 1342(1)(3)(A) 2 of this title.

(m) Additional pretreatment of conventional pollutants not required

To the extent a treatment works (as defined in section 1292 of this title) which is publicly owned is not meeting the requirements
of a permit issued under this section for such treatment works as a result of inadequate design or operation of such treatment
works, the Administrator, in issuing a permit under this section, shall not require pretreatment by a person introducing
conventional pollutants identified pursuant to section 1314(a)(4) of this title into such treatment works other than pretreatment
required to assure compliance with pretreatment standards under subsection (b)(8) of this section and section 1317(b)(1) of
this title. Nothing in this subsection shall affect the Administrator's authority under sections 1317 and 1319 of this title, affect
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State and local authority under sections 1317(b)(4) and 1370 of this title, relieve such treatment works of its obligations to
meet requirements established under this chapter, or otherwise preclude such works from pursuing whatever feasible options
are available to meet its responsibility to comply with its permit under this section.

(n) Partial permit program

(1) State submission

The Governor of a State may submit under subsection (b) of this section a permit program for a portion of the discharges
into the navigable waters in such State.

(2) Minimum coverage

A partial permit program under this subsection shall cover, at a minimum, administration of a major category of the discharges
into the navigable waters of the State or a major component of the permit program required by subsection (b).

(3) Approval of major category partial permit programs

The Administrator may approve a partial permit program covering administration of a major category of discharges under
this subsection if--

(A) such program represents a complete permit program and covers all of the discharges under the jurisdiction of a
department or agency of the State; and

(B) the Administrator determines that the partial program represents a significant and identifiable part of the State program
required by subsection (b).

(4) Approval of major component partial permit programs

The Administrator may approve under this subsection a partial and phased permit program covering administration of a major
component (including discharge categories) of a State permit program required by subsection (b) if--

(A) the Administrator determines that the partial program represents a significant and identifiable part of the State program
required by subsection (b); and

(B) the State submits, and the Administrator approves, a plan for the State to assume administration by phases of the
remainder of the State program required by subsection (b) by a specified date not more than 5 years after submission of the
partial program under this subsection and agrees to make all reasonable efforts to assume such administration by such date.

(o) Anti-backsliding
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(1) General prohibition

In the case of effluent limitations established on the basis of subsection (a)(1)(B) of this section, a permit may not be
renewed, reissued, or modified on the basis of effluent guidelines promulgated under section 1314(b) of this title subsequent
to the original issuance of such permit, to contain effluent limitations which are less stringent than the comparable effluent
limitations in the previous permit. In the case of effluent limitations established on the basis of section 1311(b)(1)(C) or
section 1313(d) or (e) of this title, a permit may not be renewed, reissued, or modified to contain effluent limitations which
are less stringent than the comparable effluent limitations in the previous permit except in compliance with section 1313(d)
(4) of this title.

(2) Exceptions

A permit with respect to which paragraph (1) applies may be renewed, reissued, or modified to contain a less stringent effluent
limitation applicable to a pollutant if--

(A) material and substantial alterations or additions to the permitted facility occurred after permit issuance which justify
the application of a less stringent effluent limitation;

(B)(i) information is available which was not available at the time of permit issuance (other than revised regulations,
guidance, or test methods) and which would have justified the application of a less stringent effluent limitation at the time
of permit issuance; or

(ii) the Administrator determines that technical mistakes or mistaken interpretations of law were made in issuing the permit
under subsection (a)(1)(B);

(C) aless stringent effluent limitation is necessary because of events over which the permittee has no control and for which
there is no reasonably available remedy;

(D) the permittee has received a permit modification under section 1311(c), 1311(g), 1311(h), 1311(i), 1311(k), 1311(n),
or 1326(a) of this title; or

(E) the permittee has installed the treatment facilities required to meet the effluent limitations in the previous permit
and has properly operated and maintained the facilities but has nevertheless been unable to achieve the previous effluent
limitations, in which case the limitations in the reviewed, reissued, or modified permit may reflect the level of pollutant
control actually achieved (but shall not be less stringent than required by effluent guidelines in effect at the time of permit
renewal, reissuance, or modification).

Subparagraph (B) shall not apply to any revised waste load allocations or any alternative grounds for translating water
quality standards into effluent limitations, except where the cumulative effect of such revised allocations results in a
decrease in the amount of pollutants discharged into the concerned waters, and such revised allocations are not the result
of a discharger eliminating or substantially reducing its discharge of pollutants due to complying with the requirements of
this chapter or for reasons otherwise unrelated to water quality.
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(3) Limitations

In no event may a permit with respect to which paragraph (1) applies be renewed, reissued, or modified to contain an effluent
limitation which is less stringent than required by effluent guidelines in effect at the time the permit is renewed, reissued,
or modified. In no event may such a permit to discharge into waters be renewed, reissued, or modified to contain a less
stringent effluent limitation if the implementation of such limitation would result in a violation of a water quality standard
under section 1313 of this title applicable to such waters.

(p) Municipal and industrial stormwater discharges

(1) General rule

Prior to October 1, 1994, the Administrator or the State (in the case of a permit program approved under this section) shall
not require a permit under this section for discharges composed entirely of stormwater.

(2) Exceptions

Paragraph (1) shall not apply with respect to the following stormwater discharges:

(A) A discharge with respect to which a permit has been issued under this section before February 4, 1987.

(B) A discharge associated with industrial activity.

(C) A discharge from a municipal separate storm sewer system serving a population of 250,000 or more.

(D) A discharge from a municipal separate storm sewer system serving a population of 100,000 or more but less than
250,000.

(E) A discharge for which the Administrator or the State, as the case may be, determines that the stormwater discharge
contributes to a violation of a water quality standard or is a significant contributor of pollutants to waters of the United
States.

(3) Permit requirements

(A) Industrial discharges

Permits for discharges associated with industrial activity shall meet all applicable provisions of this section and section
1311 of this title.

(B) Municipal discharge
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Permits for discharges from municipal storm sewers--

(i) may be issued on a system- or jurisdiction-wide basis;

(ii) shall include a requirement to effectively prohibit non-stormwater discharges into the storm sewers; and

(iii) shall require controls to reduce the discharge of pollutants to the maximum extent practicable, including
management practices, control techniques and system, design and engineering methods, and such other provisions as
the Administrator or the State determines appropriate for the control of such pollutants.

(4) Permit application requirements

(A) Industrial and large municipal discharges

Not later than 2 years after February 4, 1987, the Administrator shall establish regulations setting forth the permit
application requirements for stormwater discharges described in paragraphs (2)(B) and (2)(C). Applications for permits
for such discharges shall be filed no later than 3 years after February 4, 1987. Not later than 4 years after February 4, 1987,
the Administrator or the State, as the case may be, shall issue or deny each such permit. Any such permit shall provide for
compliance as expeditiously as practicable, but in no event later than 3 years after the date of issuance of such permit.

(B) Other municipal discharges

Not later than 4 years after February 4, 1987, the Administrator shall establish regulations setting forth the permit
application requirements for stormwater discharges described in paragraph (2)(D). Applications for permits for such
discharges shall be filed no later than 5 years after February 4, 1987. Not later than 6 years after February 4, 1987, the

Administrator or the State, as the case may be, shall issue or deny each such permit. Any such permit shall provide for
compliance as expeditiously as practicable, but in no event later than 3 years after the date of issuance of such permit.

(5) Studies

The Administrator, in consultation with the States, shall conduct a study for the purposes of--

(A) identifying those stormwater discharges or classes of stormwater discharges for which permits are not required pursuant
to paragraphs (1) and (2) of this subsection;

(B) determining, to the maximum extent practicable, the nature and extent of pollutants in such discharges; and

(C) establishing procedures and methods to control stormwater discharges to the extent necessary to mitigate impacts on
water quality.
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Not later than October 1, 1988, the Administrator shall submit to Congress a report on the results of the study described
in subparagraphs (A) and (B). Not later than October 1, 1989, the Administrator shall submit to Congress a report on the
results of the study described in subparagraph (C).

(6) Regulations

Not later than October 1, 1993, the Administrator, in consultation with State and local officials, shall issue regulations
(based on the results of the studies conducted under paragraph (5)) which designate stormwater discharges, other than those
discharges described in paragraph (2), to be regulated to protect water quality and shall establish a comprehensive program
to regulate such designated sources. The program shall, at a minimum, (A) establish priorities, (B) establish requirements

for State stormwater management programs, and (C) establish expeditious deadlines. The program may include performance
standards, guidelines, guidance, and management practices and treatment requirements, as appropriate.

(q) Combined sewer overflows

(1) Requirement for permits, orders, and decrees
Each permit, order, or decree issued pursuant to this chapter after December 21, 2000, for a discharge from a municipal

combined storm and sanitary sewer shall conform to the Combined Sewer Overflow Control Policy signed by the
Administrator on April 11, 1994 (in this subsection referred to as the “CSO control policy”).

(2) Water quality and designated use review guidance
Not later than July 31, 2001, and after providing notice and opportunity for public comment, the Administrator shall issue

guidance to facilitate the conduct of water quality and designated use reviews for municipal combined sewer overflow
receiving waters.

(3) Report

Not later than September 1, 2001, the Administrator shall transmit to Congress a report on the progress made by the
Environmental Protection Agency, States, and municipalities in implementing and enforcing the CSO control policy.

(r) Discharges incidental to the normal operation of recreational vessels

No permit shall be required under this chapter by the Administrator (or a State, in the case of a permit program approved under
subsection (b)) for the discharge of any graywater, bilge water, cooling water, weather deck runoff, oil water separator effluent,
or effluent from properly functioning marine engines, or any other discharge that is incidental to the normal operation of a
vessel, if the discharge is from a recreational vessel.

(s) Integrated plans

(1) Definition of integrated plan
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In this subsection, the term “integrated plan” means a plan developed in accordance with the Integrated Municipal Stormwater
and Wastewater Planning Approach Framework, issued by the Environmental Protection Agency and dated June 5, 2012.

(2) In general

The Administrator (or a State, in the case of a permit program approved by the Administrator) shall inform municipalities of
the opportunity to develop an integrated plan that may be incorporated into a permit under this section.

(3) Scope

(A) Scope of permit incorporating integrated plan

A permit issued under this section that incorporates an integrated plan may integrate all requirements under this chapter
addressed in the integrated plan, including requirements relating to--

(i) a combined sewer overflow;

(ii) a capacity, management, operation, and maintenance program for sanitary sewer collection systems;

(iii) a municipal stormwater discharge;

(iv) a municipal wastewater discharge; and

(v) a water quality-based effluent limitation to implement an applicable wasteload allocation in a total maximum daily
load.

(B) Inclusions in integrated plan

An integrated plan incorporated into a permit issued under this section may include the implementation of--

(i) projects, including innovative projects, to reclaim, recycle, or reuse water; and

(ii) green infrastructure.

(4) Compliance schedules

(A) In general
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A permit issued under this section that incorporates an integrated plan may include a schedule of compliance, under which
actions taken to meet any applicable water quality-based effluent limitation may be implemented over more than 1 permit

term if the schedule of compliance--

(i) is authorized by State water quality standards; and

(ii) meets the requirements of section 122.47 of title 40, Code of Federal Regulations (as in effect on January 14, 2019).

(B) Time for compliance
For purposes of subparagraph (A)(ii), the requirement of section 122.47 of title 40, Code of Federal Regulations, for

compliance by an applicable statutory deadline under this chapter does not prohibit implementation of an applicable water
quality-based effluent limitation over more than 1 permit term.

(C) Review

A schedule of compliance incorporated into a permit issued under this section may be reviewed at the time the permit is
renewed to determine whether the schedule should be modified.

(5) Existing authorities retained

(A) Applicable standards

Nothing in this subsection modifies any obligation to comply with applicable technology and water quality-based effluent
limitations under this chapter.

(B) Flexibility
Nothing in this subsection reduces or eliminates any flexibility available under this chapter, including the authority of a

State to revise a water quality standard after a use attainability analysis under section 131.10(g) of title 40, Code of Federal
Regulations (or a successor regulation), subject to the approval of the Administrator under section 1313(c) of this title.

(6) Clarification of State authority

(A) In general

Nothing in section 1311(b)(1)(C) of this title precludes a State from authorizing in the water quality standards of the
State the issuance of a schedule of compliance to meet water quality-based effluent limitations in permits that incorporate
provisions of an integrated plan.

(B) Transition rule
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In any case in which a discharge is subject to a judicial order or consent decree, as of January 14, 2019, resolving an
enforcement action under this chapter, any schedule of compliance issued pursuant to an authorization in a State water
quality standard may not revise a schedule of compliance in that order or decree to be less stringent, unless the order or
decree is modified by agreement of the parties and the court.
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KeyCite Yellow Flag - Negative Treatment
Unconstitutional or PreemptedPrior Version's Validity Called into Doubt by In re E.P.A., 6th Cir., Oct. 09, 2015

KeyCite Yellow Flag - Negative TreatmentProposed Regulation

Code of Federal Regulations Title 40. Protection of Environment Chapter I. Environmental Protection
Agency (Refs & Annos) Subchapter D. Water Programs Part 122. EPA Administered Permit Programs: The
National Pollutant Discharge Elimination System (Refs & Annos) Subpart A. Definitions and General Program
Requirements

40 C.F.R. §122.2
§ 122.2 Definitions.

Effective: December 23, 2019
Currentness

The following definitions apply to parts 122, 123, and 124. Terms not defined in this section have the meaning given by CWA.
When a defined term appears in a definition, the defined term is sometimes placed in quotation marks as an aid to readers.

Administrator means the Administrator of the United States Environmental Protection Agency, or an authorized representative.
Animal feeding operation is defined at § 122.23.

Applicable standards and limitations means all State, interstate, and federal standards and limitations to which a “discharge,” a
“sewage sludge use or disposal practice,” or a related activity is subject under the CWA, including “effluent limitations,” water
quality standards, standards of performance, toxic effluent standards or prohibitions, “best management practices,” pretreatment
standards, and “standards for sewage sludge use or disposal” under sections 301, 302, 303, 304, 306, 307, 308, 403 and 405
of CWA.

Application means the EPA standard national forms for applying for a permit, including any additions, revisions or modifications
to the forms; or forms approved by EPA for use in “approved States,” including any approved modifications or revisions.

Approved program or approved State means a State or interstate program which has been approved or authorized by EPA under
part 123.

Aquaculture project is defined at § 122.25.

Average monthly discharge limitation means the highest allowable average of “daily discharges” over a calendar month,
calculated as the sum of all “daily discharges” measured during a calendar month divided by the number of “daily discharges”
measured during that month.

Average weekly discharge limitation means the highest allowable average of “daily discharges” over a calendar week, calculated
as the sum of all “daily discharges” measured during a calendar week divided by the number of “daily discharges” measured

during that week.

Best management practices (“BMPs”) means schedules of activities, prohibitions of practices, maintenance procedures, and
other management practices to prevent or reduce the pollution of “waters of the United States.” BMPs also include treatment
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requirements, operating procedures, and practices to control plant site runoff, spillage or leaks, sludge or waste disposal, or
drainage from raw material storage.

BMPs means “best management practices.”
Bypass is defined at § 122.41(m).

Class I sludge management facility means any POTW identified under 40 CFR 403.8(a) as being required to have an approved
pretreatment program (including such POTWs located in a State that has elected to assume local program responsibilities
pursuant to 40 CFR 403.10(e)) and any other treatment works treating domestic sewage classified as a Class I sludge
management facility by the Regional Administrator, or, in the case of approved State programs, the Regional Administrator in
conjunction with the State Director, because of the potential for its sludge use or disposal practices to adversely affect public
health and the environment.

Combined sewer overflow (CSO) means a discharge from a combined sewer system (CSS) at a point prior to the Publicly
Owned Treatment Works (POTW) Treatment Plant (defined at § 403.3(r) of this chapter).

Combined sewer system (CSS) means a wastewater collection system owned by a State or municipality (as defined by section
502(4) of the CWA) which conveys sanitary wastewaters (domestic, commercial and industrial wastewaters) and storm water
through a single-pipe system to a Publicly Owned Treatment Works (POTW) Treatment Plant (as defined at § 403.3(r) of this
chapter).

Concentrated animal feeding operation is defined at § 122.23.
Concentrated aquatic animal feeding operation is defined at § 122.24.

Contiguous zone means the entire zone established by the United States under Article 24 of the Convention on the Territorial
Sea and the Contiguous Zone.

Continuous discharge means a “discharge” which occurs without interruption throughout the operating hours of the facility,
except for infrequent shutdowns for maintenance, process changes, or other similar activities.

CWA means the Clean Water Act (formerly referred to as the Federal Water Pollution Control Act or Federal Water Pollution
Control Act Amendments of 1972) Pub.L. 92-500, as amended by Pub.L. 95-217, Pub.L. 95-576, Pub.L. 96—483 and Pub.L.
97-117,33 U.S.C. 1251 et seq.

CWA and regulations means the Clean Water Act (CWA) and applicable regulations promulgated thereunder. In the case of an
approved State program, it includes State program requirements.

Daily discharge means the “discharge of a pollutant” measured during a calendar day or any 24-hour period that reasonably
represents the calendar day for purposes of sampling. For pollutants with limitations expressed in units of mass, the “daily
discharge” is calculated as the total mass of the pollutant discharged over the day. For pollutants with limitations expressed in
other units of measurement, the “daily discharge” is calculated as the average measurement of the pollutant over the day.

Direct discharge means the “discharge of a pollutant.”
Director means the Regional Administrator or the State Director, as the context requires, or an authorized representative. When

there is no “approved State program,” and there is an EPA administered program, “Director” means the Regional Administrator.
When there is an approved State program, “Director” normally means the State Director. In some circumstances, however, EPA
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retains the authority to take certain actions even when there is an approved State program. (For example, when EPA has issued
an NPDES permit prior to the approval of a State program, EPA may retain jurisdiction over that permit after program approval,
see § 123.1.) In such cases, the term “Director” means the Regional Administrator and not the State Director.

Discharge when used without qualification means the “discharge of a pollutant.”
Discharge of a pollutant means:
(a) Any addition of any “pollutant” or combination of pollutants to “waters of the United States” from any “point source,” or

(b) Any addition of any pollutant or combination of pollutants to the waters of the “contiguous zone” or the ocean from any
point source other than a vessel or other floating craft which is being used as a means of transportation.

This definition includes additions of pollutants into waters of the United States from: surface runoff which is collected or
channelled by man; discharges through pipes, sewers, or other conveyances owned by a State, municipality, or other person
which do not lead to a treatment works; and discharges through pipes, sewers, or other conveyances, leading into privately
owned treatment works. This term does not include an addition of pollutants by any “indirect discharger.”

Discharge Monitoring Report (“DMR”’) means the EPA uniform national form, including any subsequent additions, revisions,
or modifications for the reporting of self-monitoring results by permittees. DMRs must be used by “approved States” as well
as by EPA. EPA will supply DMRs to any approved State upon request. The EPA national forms may be modified to substitute
the State Agency name, address, logo, and other similar information, as appropriate, in place of EPA's.

DMR means “Discharge Monitoring Report.”

Draft permit means a document prepared under § 124.6 indicating the Director's tentative decision to issue or deny, modify,
revoke and reissue, terminate, or reissue a “permit.” A notice of intent to terminate a permit, and a notice of intent to deny a
permit, as discussed in § 124.5, are types of “draft permits.” A denial of a request for modification, revocation and reissuance,
or termination, as discussed in § 124.5, is not a “draft permit.” A “proposed permit” is not a “draft permit.”

Effluent limitation means any restriction imposed by the Director on quantities, discharge rates, and concentrations of
“pollutants” which are “discharged” from “point sources” into “waters of the United States,” the waters of the “contiguous

zone,” or the ocean.

Effluent limitations guidelines means a regulation published by the Administrator under section 304(b) of CWA to adopt or
revise “effluent limitations.”

Environmental Protection Agency (“EPA”) means the United States Environmental Protection Agency.
EPA means the United States “Environmental Protection Agency.”

Facility or activity means any NPDES “point source” or any other facility or activity (including land or appurtenances thereto)
that is subject to regulation under the NPDES program.

Federal Indian reservation means all land within the limits of any Indian reservation under the jurisdiction of the United States
Government, notwithstanding the issuance of any patent, and including rights-of-way running through the reservation.

General permit means an NPDES “permit” issued under § 122.28 authorizing a category of discharges under the CWA within
a geographical area.
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Great Lakes Basin means the waters defined as “Great Lakes” and “Great Lakes System” as those terms are defined in § 132.2
of this chapter.

Hazardous substance means any substance designated under 40 CFR part 116 pursuant to section 311 of CWA.
Indian country means:

(1) All land within the limits of any Indian reservation under the jurisdiction of the United States Government, notwithstanding
the issuance of any patent, and, including rights-of-way running through the reservation;

(2) All dependent Indian communities with the borders of the United States whether within the originally or subsequently
acquired territory thereof, and whether within or without the limits of a state; and

(3) All Indian allotments, the Indian titles to which have not been extinguished, including rights-of-way running through the
same.

Indian Tribe means any Indian Tribe, band, group, or community recognized by the Secretary of the Interior and exercising
governmental authority over a Federal Indian reservation.

Indirect discharger means a nondomestic discharger introducing “pollutants” to a “publicly owned treatment works.”
Individual control strategy is defined at 40 CFR 123.46(c).

Interstate agency means an agency of two or more States established by or under an agreement or compact approved by the
Congress, or any other agency of two or more States having substantial powers or duties pertaining to the control of pollution

as determined and approved by the Administrator under the CWA and regulations.

Major facility means any NPDES “facility or activity” classified as such by the Regional Administrator, or, in the case of
“approved State programs,” the Regional Administrator in conjunction with the State Director.

Maximum daily discharge limitation means the highest allowable “daily discharge.”

Municipal separate storm sewer system is defined at § 122.26 (b)(4) and (b)(7).

Municipality means a city, town, borough, county, parish, district, association, or other public body created by or under State
law and having jurisdiction over disposal of sewage, industrial wastes, or other wastes, or an Indian tribe or an authorized Indian
tribal organization, or a designated and approved management agency under section 208 of CWA.

National Pollutant Discharge Elimination System (NPDES) means the national program for issuing, modifying, revoking and
reissuing, terminating, monitoring and enforcing permits, and imposing and enforcing pretreatment requirements, under sections
307, 402, 318, and 405 of CWA. The term includes an “approved program.”

New discharger means any building, structure, facility, or installation:

(a) From which there is or may be a “discharge of pollutants;”

(b) That did not commence the “discharge of pollutants™ at a particular “site” prior to August 13, 1979;
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(c) Which is not a “new source;” and
(d) Which has never received a finally effective NPDES permit for discharges at that “site.”

This definition includes an “indirect discharger” which commences discharging into “waters of the United States” after August
13, 1979. It also includes any existing mobile point source (other than an offshore or coastal oil and gas exploratory drilling rig
or a coastal oil and gas developmental drilling rig) such as a seafood processing rig, seafood processing vessel, or aggregate
plant, that begins discharging at a “site” for which it does not have a permit; and any offshore or coastal mobile oil and gas
exploratory drilling rig or coastal mobile oil and gas developmental drilling rig that commences the discharge of pollutants after
August 13, 1979, at a “site” under EPA's permitting jurisdiction for which it is not covered by an individual or general permit
and which is located in an area determined by the Regional Administrator in the issuance of a final permit to be an area or
biological concern. In determining whether an area is an area of biological concern, the Regional Administrator shall consider
the factors specified in 40 CFR 125.122(a)(1) through (10).

An offshore or coastal mobile exploratory drilling rig or coastal mobile developmental drilling rig will be considered a “new
discharger” only for the duration of its discharge in an area of biological concern.

New source means any building, structure, facility, or installation from which there is or may be a “discharge of pollutants,”
the construction of which commenced:

(a) After promulgation of standards of performance under section 306 of CWA which are applicable to such source, or

(b) After proposal of standards of performance in accordance with section 306 of CWA which are applicable to such source,
but only if the standards are promulgated in accordance with section 306 within 120 days of their proposal.

NPDES means “National Pollutant Discharge Elimination System.”
Owner or operator means the owner or operator of any “facility or activity” subject to regulation under the NPDES program.

Permit means an authorization, license, or equivalent control document issued by EPA or an “approved State” to implement
the requirements of this part and parts 123 and 124. “Permit” includes an NPDES “general permit” (§ 122.28). Permit does not
include any permit which has not yet been the subject of final agency action, such as a “draft permit” or a “proposed permit.”

Person means an individual, association, partnership, corporation, municipality, State or Federal agency, or an agent or employee
thereof.

Pesticide discharges to waters of the United States from pesticide application means the discharges that result from the
application of biological pesticides, and the application of chemical pesticides that leave a residue, from point sources to waters
of the United States. In the context of this definition of pesticide discharges to waters of the United States from pesticide
application, this does not include agricultural storm water discharges and return flows from irrigated agriculture, which are
excluded by law (33 U.S.C. 1342(1); 33 U.S.C. 1362(14)).

Pesticide residue for the purpose of determining whether an NPDES permit is needed for discharges to waters of the United
States from pesticide application, means that portion of a pesticide application that is discharged from a point source to waters

of the United States and no longer provides pesticidal benefits. It also includes any degradates of the pesticide.

Point source means any discernible, confined, and discrete conveyance, including but not limited to, any pipe, ditch, channel,
tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation, landfill leachate collection
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system, vessel or other floating craft from which pollutants are or may be discharged. This term does not include return flows
from irrigated agriculture or agricultural storm water runoff. (See § 122.3).

Pollutant means dredged spoil, solid waste, incinerator residue, filter backwash, sewage, garbage, sewage sludge, munitions,
chemical wastes, biological materials, radioactive materials (except those regulated under the Atomic Energy Act of 1954, as
amended (42 U.S.C. 2011 et seq.)), heat, wrecked or discarded equipment, rock, sand, cellar dirt and industrial, municipal, and
agricultural waste discharged into water. It does not mean:

(a) Sewage from vessels; or

(b) Water, gas, or other material which is injected into a well to facilitate production of oil or gas, or water derived in association
with oil and gas production and disposed of in a well, if the well used either to facilitate production or for disposal purposes
is approved by authority of the State in which the well is located, and if the State determines that the injection or disposal will
not result in the degradation of ground or surface water resources.

NOTE: Radioactive materials covered by the Atomic Energy Act are those encompassed in its definition of source, byproduct,
or special nuclear materials. Examples of materials not covered include radium and accelerator-produced isotopes. See Train
v. Colorado Public Interest Research Group, Inc., 426 U.S. 1 (1976).

POTW is defined at § 403.3 of this chapter.

Primary industry category means any industry category listed in the NRDC settlement agreement (Natural Resources Defense
Council et al. v. Train, 8 E.R.C. 2120 (D.D.C. 1976), modified 12 E.R.C. 1833 (D.D.C. 1979)); also listed in appendix A of
part 122.

Privately owned treatment works means any device or system which is (a) used to treat wastes from any facility whose operator
is not the operator of the treatment works and (b) not a “POTW.”

Process wastewater means any water which, during manufacturing or processing, comes into direct contact with or results from
the production or use of any raw material, intermediate product, finished product, byproduct, or waste product.

Proposed permit means a State NPDES “permit” prepared after the close of the public comment period (and, when applicable,
any public hearing and administrative appeals) which is sent to EPA for review before final issuance by the State. A “proposed
permit” is not a “draft permit.”

Publicly owned treatment works is defined at 40 CFR 403.3.

Recommencing discharger means a source which recommences discharge after terminating operations.

Regional Administrator means the Regional Administrator of the appropriate Regional Office of the Environmental Protection
Agency or the authorized representative of the Regional Administrator.

Schedule of compliance means a schedule of remedial measures included in a “permit”, including an enforceable sequence
of interim requirements (for example, actions, operations, or milestone events) leading to compliance with the CWA and
regulations.

Secondary industry category means any industry category which is not a “primary industry category.”

Secretary means the Secretary of the Army, acting through the Chief of Engineers.
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Septage means the liquid and solid material pumped from a septic tank, cesspool, or similar domestic sewage treatment system,
or a holding tank when the system is cleaned or maintained.

Sewage from vessels means human body wastes and the wastes from toilets and other receptacles intended to receive or retain
body wastes that are discharged from vessels and regulated under section 312 of CWA, except that with respect to commercial
vessels on the Great Lakes this term includes graywater. For the purposes of this definition, “graywater” means galley, bath,
and shower water.

Sewage Sludge means any solid, semi-solid, or liquid residue removed during the treatment of municipal waste water or domestic
sewage. Sewage sludge includes, but is not limited to, solids removed during primary, secondary, or advanced waste water
treatment, scum, septage, portable toilet pumpings, type III marine sanitation device pumpings (33 CFR part 159), and sewage
sludge products. Sewage sludge does not include grit or screenings, or ash generated during the incineration of sewage sludge.

Sewage sludge use or disposal practice means the collection, storage, treatment, transportation, processing, monitoring, use,
or disposal of sewage sludge.

Silvicultural point source is defined at § 122.27.

Site means the land or water area where any “facility or activity” is physically located or conducted, including adjacent land
used in connection with the facility or activity.

Sludge-only facility means any “treatment works treating domestic sewage” whose methods of sewage sludge use or disposal are
subject to regulations promulgated pursuant to section 405(d) of the CWA and is required to obtain a permit under § 122.1(b)(2).

Standards for sewage sludge use or disposal means the regulations promulgated pursuant to section 405(d) of the CWA which
govern minimum requirements for sludge quality, management practices, and monitoring and reporting applicable to sewage
sludge or the use or disposal of sewage sludge by any person.

State means any of the 50 States, the District of Columbia, Guam, the Commonwealth of Puerto Rico, the Virgin Islands,
American Samoa, the Commonwealth of the Northern Mariana Islands, the Trust Territory of the Pacific Islands, or an Indian
Tribe as defined in these regulations which meets the requirements of § 123.31 of this chapter.

State Director means the chief administrative officer of any State or interstate agency operating an “approved program,” or the
delegated representative of the State Director. If responsibility is divided among two or more State or interstate agencies, “State
Director” means the chief administrative officer of the State or interstate agency authorized to perform the particular procedure

or function to which reference is made.

State/EPA Agreement means an agreement between the Regional Administrator and the State which coordinates EPA and State
activities, responsibilities and programs including those under the CWA programs.

Storm water is defined at § 122.26(b)(13).
Storm water discharge associated with industrial activity is defined at § 122.26(b)(14).

Total dissolved solids means the total dissolved (filterable) solids as determined by use of the method specified in 40 CFR
part 136.
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Toxic pollutant means any pollutant listed as toxic under section 307(a)(1) or, in the case of “sludge use or disposal practices,”
any pollutant identified in regulations implementing section 405(d) of the CWA.

Treatment works treating domestic sewage means a POTW or any other sewage sludge or waste water treatment devices or
systems, regardless of ownership (including federal facilities), used in the storage, treatment, recycling, and reclamation of
municipal or domestic sewage, including land dedicated for the disposal of sewage sludge. This definition does not include
septic tanks or similar devices. For purposes of this definition, “domestic sewage” includes waste and waste water from humans
or household operations that are discharged to or otherwise enter a treatment works. In States where there is no approved State
sludge management program under section 405(f) of the CWA, the Regional Administrator may designate any person subject
to the standards for sewage sludge use and disposal in 40 CFR part 503 as a “treatment works treating domestic sewage,” where
he or she finds that there is a potential for adverse effects on public health and the environment from poor sludge quality or
poor sludge handling, use or disposal practices, or where he or she finds that such designation is necessary to ensure that such
person is in compliance with 40 CFR part 503.

TWTDS means “treatment works treating domestic sewage.”

Upset is defined at § 122.41(n).

Variance means any mechanism or provision under section 301 or 316 of CWA or under 40 CFR part 125, or in the
applicable “effluent limitations guidelines” which allows modification to or waiver of the generally applicable effluent limitation

requirements or time deadlines of CWA.. This includes provisions which allow the establishment of alternative limitations based
on fundamentally different factors or on sections 301(c), 301(g), 301(h), 301(i), or 316(a) of CWA.
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Waters of the United States or waters of the U.S. means:

(a) All waters which are currently used, were used in the past, or may be susceptible to use in interstate or foreign commerce,
including all waters which are subject to the ebb and flow of the tide;

(b) All interstate waters, including interstate “wetlands;”

(c) All other waters such as intrastate lakes, rivers, streams (including intermittent streams), mudflats, sandflats, “wetlands,”
sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds the use, degradation, or destruction of which would affect
or could affect interstate or foreign commerce including any such waters:

(1) Which are or could be used by interstate or foreign travelers for recreational or other purposes;

(2) From which fish or shellfish are or could be taken and sold in interstate or foreign commerce; or

(3) Which are used or could be used for industrial purposes by industries in interstate commerce;

(d) All impoundments of waters otherwise defined as waters of the United States under this definition;

(e) Tributaries of waters identified in paragraphs (a) through (d) of this definition;
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(f) The territorial sea; and

(g) “Wetlands” adjacent to waters (other than waters that are themselves wetlands) identified in paragraphs (a) through (f) of
this definition.

Waste treatment systems, including treatment ponds or lagoons designed to meet the requirements of CWA (other than cooling
ponds as defined in 40 CFR 423.11(m) which also meet the criteria of this definition) are not waters of the United States. This
exclusion applies only to manmade bodies of water which neither were originally created in waters of the United States (such
as disposal area in wetlands) nor resulted from the impoundment of waters of the United States. [See Note 1 of this section.]
Waters of the United States do not include prior converted cropland. Notwithstanding the determination of an area's status as
prior converted cropland by any other federal agency, for the purposes of the Clean Water Act, the final authority regarding
Clean Water Act jurisdiction remains with EPA.

Wetlands means those areas that are inundated or saturated by surface or groundwater at a frequency and duration sufficient to
support, and that under normal circumstances do support, a prevalence of vegetation typically adapted for life in saturated soil
conditions. Wetlands generally include swamps, marshes, bogs, and similar areas.

Whole effluent toxicity means the aggregate toxic effect of an effluent measured directly by a toxicity test.

Editorial Note: The sentence beginning with the “This exclusion applies . . .” appearing in § 122.2 within the definition of
“Waters of the United States” was stayed indefinitely by the Environmental Protection Agency at 45 FR 48620, July 21, 1980
and continued at 48 FR 14153, April 1, 1983; 80 FR 37114, June 29, 2015; and 84 FR 56669 October 22, 2019.

Note: Section 2(a) of Exec. Order No. 13778 provides: “The Administrator of the Environmental Protection Agency
(Administrator) and the Assistant Secretary of the Army for Civil Works (Assistant Secretary) shall review the final rule entitled
“Clean Water Rule: Definition of ‘Waters of the United States,” ” 80 Fed. Reg. 37054 (June 29, 2015), for consistency with the
policy set forth in section 1 of this order and publish for notice and comment a proposed rule rescinding or revising the rule,
as appropriate and consistent with law.”

(Authority: Clean Water Act (33 U.S.C. 1251 et seq.), Safe Drinking Water Act (42 U.S.C. 300f et seq.), Clean Air Act (42
U.S.C. 7401 et seq.), Resource Conservation and Recovery Act (42 U.S.C. 6901 et seq.))

Credits

[48 FR 39619, Sept. 1, 1983; 50 FR 6940, 6941, Feb. 19, 1985; 54 FR 254, Jan. 4, 1989; 54 FR 18781, May 2, 1989; 54 FR
23895, June 2, 1989; 58 FR 45037, Aug. 25, 1993; 58 FR 67980, Dec. 22, 1993; 64 FR 42462, Aug. 4, 1999; 64 FR 43426,
Aug. 10, 1999; 65 FR 30905, May 15, 2000; 80 FR 37114, June 29, 2015; 83 FR 730, Jan. 8, 2018; 83 FR 5208, Feb. 6, 2018;
84 FR 3336, Feb. 12, 2019; 84 FR 56669, Oct. 22, 2019]

AUTHORITY: The Clean Water Act, 33 U.S.C. 1251 et seq.

Notes of Decisions (98)

Current through January 16, 2020; 85 FR 2864.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations Title 40. Protection of Environment Chapter I. Environmental Protection Agency
(Refs & Annos) Subchapter D. Water Programs Part 131. Water Quality Standards (Refs & Annos) Subpart A.
General Provisions

40 C.F.R. §131.2
§ 131.2 Purpose.

Effective: October 20, 2015
Currentness

A water quality standard defines the water quality goals of a water body, or portion thereof, by designating the use or uses to be
made of the water and by setting criteria that protect the designated uses. States adopt water quality standards to protect public
health or welfare, enhance the quality of water and serve the purposes of the Clean Water Act (the Act). “Serve the purposes of
the Act” (as defined in sections 101(a)(2) and 303(c) of the Act) means that water quality standards should, wherever attainable,
provide water quality for the protection and propagation of fish, shellfish and wildlife and for recreation in and on the water
and take into consideration their use and value of public water supplies, propagation of fish, shellfish, and wildlife, recreation
in and on the water, and agricultural, industrial, and other purposes including navigation.

Such standards serve the dual purposes of establishing the water quality goals for a specific water body and serve as the

regulatory basis for the establishment of water-quality-based treatment controls and strategies beyond the technology-based
levels of treatment required by sections 301(b) and 306 of the Act.

Credits
[80 FR 51046, Aug. 21, 2015]

AUTHORITY: 33 U.S.C. 1251 et seq.

Notes of Decisions (7)

Current through January 16, 2020; 85 FR 2864.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations Title 40. Protection of Environment Chapter I. Environmental Protection Agency
(Refs & Annos) Subchapter D. Water Programs Part 131. Water Quality Standards (Refs & Annos) Subpart A.
General Provisions

40 C.F.R. §131.6
§ 131.6 Minimum requirements for water quality standards submission.

Currentness

The following elements must be included in each State's water quality standards submitted to EPA for review:

(a) Use designations consistent with the provisions of sections 101(a)(2) and 303(c)(2) of the Act.

(b) Methods used and analyses conducted to support water quality standards revisions.

(c) Water quality criteria sufficient to protect the designated uses.

(d) An antidegradation policy consistent with § 131.12.

(e) Certification by the State Attorney General or other appropriate legal authority within the State that the water quality
standards were duly adopted pursuant to State law.

(f) General information which will aid the Agency in determining the adequacy of the scientific basis of the standards which
do not include the uses specified in section 101(a)(2) of the Act as well as information on general policies applicable to State
standards which may affect their application and implementation.

AUTHORITY: 33 U.S.C. 1251 et seq.

Notes of Decisions (48)

Current through January 16, 2020; 85 FR 2864.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations Title 40. Protection of Environment Chapter I. Environmental Protection Agency
(Refs & Annos) Subchapter D. Water Programs Part 131. Water Quality Standards (Refs & Annos) Subpart B.
Establishment of Water Quality Standards

40 C.F.R. §131.10
§ 131.10 Designation of uses.

Effective: October 20, 2015
Currentness

(a) Each State must specify appropriate water uses to be achieved and protected. The classification of the waters of the State
must take into consideration the use and value of water for public water supplies, protection and propagation of fish, shellfish
and wildlife, recreation in and on the water, agricultural, industrial, and other purposes including navigation. If adopting new or
revised designated uses other than the uses specified in section 101(a)(2) of the Act, or removing designated uses, States must
submit documentation justifying how their consideration of the use and value of water for those uses listed in this paragraph
appropriately supports the State's action. A use attainability analysis may be used to satisfy this requirement. In no case shall a
State adopt waste transport or waste assimilation as a designated use for any waters of the United States.

(b) In designating uses of a water body and the appropriate criteria for those uses, the State shall take into consideration the
water quality standards of downstream waters and shall ensure that its water quality standards provide for the attainment and
maintenance of the water quality standards of downstream waters.

(c) States may adopt sub-categories of a use and set the appropriate criteria to reflect varying needs of such sub-categories of
uses, for instance, to differentiate between cold water and warm water fisheries.

(d) At a minimum, uses are deemed attainable if they can be achieved by the imposition of effluent limits required under sections
301(b) and 306 of the Act and cost-effective and reasonable best management practices for nonpoint source control.

(e) [Reserved by 80 FR 51047]

(f) States may adopt seasonal uses as an alternative to reclassifying a water body or segment thereof to uses requiring less
stringent water quality criteria. If seasonal uses are adopted, water quality criteria should be adjusted to reflect the seasonal
uses, however, such criteria shall not preclude the attainment and maintenance of a more protective use in another season.

(g) States may designate a use, or remove a use that is not an existing use, if the State conducts a use attainability analysis as
specified in paragraph (j) of this section that demonstrates attaining the use is not feasible because of one of the six factors in
this paragraph. If a State adopts a new or revised water quality standard based on a required use attainability analysis, the State
shall also adopt the highest attainable use, as defined in § 131.3(m).
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(1) Naturally occurring pollutant concentrations prevent the attainment of the use; or

(2) Natural, ephemeral, intermittent or low flow conditions or water levels prevent the attainment of the use, unless these
conditions may be compensated for by the discharge of sufficient volume of effluent discharges without violating State
water conservation requirements to enable uses to be met; or

(3) Human caused conditions or sources of pollution prevent the attainment of the use and cannot be remedied or would
cause more environmental damage to correct than to leave in place; or

(4) Dams, diversions or other types of hydrologic modifications preclude the attainment of the use, and it is not feasible to
restore the water body to its original condition or to operate such modification in a way that would result in the attainment
of the use; or

(5) Physical conditions related to the natural features of the water body, such as the lack of a proper substrate, cover, flow,
depth, pools, riffles, and the like, unrelated to water quality, preclude attainment of aquatic life protection uses; or

(6) Controls more stringent than those required by sections 301(b) and 306 of the Act would result in substantial and
widespread economic and social impact.

(h) States may not remove designated uses if:

(1) They are existing uses, as defined in § 131.3, unless a use requiring more stringent criteria is added; or

(2) Such uses will be attained by implementing effluent limits required under sections 301(b) and 306 of the Act and by
implementing cost-effective and reasonable best management practices for nonpoint source control.

(1) Where existing water quality standards specify designated uses less than those which are presently being attained, the State
shall revise its standards to reflect the uses actually being attained.

(j) A State must conduct a use attainability analysis as described in § 131.3(g), and paragraph (g) of this section, whenever:

(1) The State designates for the first time, or has previously designated for a water body, uses that do not include the uses
specified in section 101(a)(2) of the Act; or
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(2) The State wishes to remove a designated use that is specified in section 101(a)(2) of the Act, to remove a sub-category
of such a use, or to designate a sub-category of such a use that requires criteria less stringent than previously applicable.

(k) A State is not required to conduct a use attainability analysis whenever:

(1) The State designates for the first time, or has previously designated for a water body, uses that include the uses specified
in section 101(2)(2) of the Act; or

(2) The State designates a sub-category of a use specified in section 101(a)(2) of the Act that requires criteria at least as
stringent as previously applicable; or

(3) The State wishes to remove or revise a designated use that is a non—101(a)(2) use. In this instance, as required by
paragraph (a) of this section, the State must submit documentation justifying how its consideration of the use and value
of water for those uses listed in paragraph (a) appropriately supports the State's action, which may be satisfied through
a use attainability analysis.

Credits
[80 FR 51047, Aug. 21, 2015]

AUTHORITY: 33 U.S.C. 1251 et seq.

Notes of Decisions (41)

Current through January 16, 2020; 85 FR 2864.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations Title 40. Protection of Environment Chapter I. Environmental Protection Agency
(Refs & Annos) Subchapter D. Water Programs Part 131. Water Quality Standards (Refs & Annos) Subpart B.
Establishment of Water Quality Standards

40 C.F.R. §131.11
§ 131.11 Criteria.

Effective: October 20, 2015
Currentness

(a) Inclusion of pollutants:

(1) States must adopt those water quality criteria that protect the designated use. Such criteria must be based on sound
scientific rationale and must contain sufficient parameters or constituents to protect the designated use. For waters with
multiple use designations, the criteria shall support the most sensitive use.

(2) Toxic pollutants. States must review water quality data and information on discharges to identify specific water bodies
where toxic pollutants may be adversely affecting water quality or the attainment of the designated water use or where the
levels of toxic pollutants are at a level to warrant concern and must adopt criteria for such toxic pollutants applicable to the
water body sufficient to protect the designated use. Where a State adopts narrative criteria for toxic pollutants to protect
designated uses, the State must provide information identifying the method by which the State intends to regulate point
source discharges of toxic pollutants on water quality limited segments based on such narrative criteria. Such information
may be included as part of the standards or may be included in documents generated by the State in response to the Water
Quality Planning and Management Regulations (40 CFR part 130).

(b) Form of criteria: In establishing criteria, States should:

(1) Establish numerical values based on:

(i) 304(a) Guidance; or

(i1) 304(a) Guidance modified to reflect site-specific conditions; or

(iii) Other scientifically defensible methods;
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(2) Establish narrative criteria or criteria based upon biomonitoring methods where numerical criteria cannot be established
or to supplement numerical criteria.

Credits
[80 FR 51047, Aug. 21, 2015]

AUTHORITY: 33 U.S.C. 1251 et seq.

Notes of Decisions (51)

Current through January 16, 2020; 85 FR 2864.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations Title 40. Protection of Environment Chapter I. Environmental Protection Agency
(Refs & Annos) Subchapter D. Water Programs Part 131. Water Quality Standards (Refs & Annos) Subpart B.
Establishment of Water Quality Standards

40 C.F.R. § 131.12
§ 131.12 Antidegradation policy and implementation methods.

Effective: October 20, 2015
Currentness

(a) The State shall develop and adopt a statewide antidegradation policy. The antidegradation policy shall, at a minimum, be
consistent with the following:

(1) Existing instream water uses and the level of water quality necessary to protect the existing uses shall be maintained
and protected.

(2) Where the quality of the waters exceeds levels necessary to support the protection and propagation of fish, shellfish, and
wildlife and recreation in and on the water, that quality shall be maintained and protected unless the State finds, after full
satisfaction of the intergovernmental coordination and public participation provisions of the State's continuing planning
process, that allowing lower water quality is necessary to accommodate important economic or social development in the
area in which the waters are located. In allowing such degradation or lower water quality, the State shall assure water quality
adequate to protect existing uses fully. Further, the State shall assure that there shall be achieved the highest statutory
and regulatory requirements for all new and existing point sources and all cost-effective and reasonable best management
practices for nonpoint source control.

(i) The State may identify waters for the protections described in paragraph (a)(2) of this section on a parameter-by-
parameter basis or on a water body-by-water body basis. Where the State identifies waters for antidegradation protection
on a water body-by-water body basis, the State shall provide an opportunity for public involvement in any decisions about
whether the protections described in paragraph (a)(2) of this section will be afforded to a water body, and the factors
considered when making those decisions. Further, the State shall not exclude a water body from the protections described
in paragraph (a)(2) of this section solely because water quality does not exceed levels necessary to support all of the uses
specified in section 101(a)(2) of the Act.

(ii) Before allowing any lowering of high water quality, pursuant to paragraph (a)(2) of this section, the State shall find, after
an analysis of alternatives, that such a lowering is necessary to accommodate important economic or social development in
the area in which the waters are located. The analysis of alternatives shall evaluate a range of practicable alternatives that
would prevent or lessen the degradation associated with the proposed activity. When the analysis of alternatives identifies
one or more practicable alternatives, the State shall only find that a lowering is necessary if one such alternative is selected
for implementation.

(3) Where high quality waters constitute an outstanding National resource, such as waters of National and State parks and
wildlife refuges and waters of exceptional recreational or ecological significance, that water quality shall be maintained
and protected.
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(4) In those cases where potential water quality impairment associated with a thermal discharge is involved, the

antidegradation policy and implementing method shall be consistent with section 316 of the Act.

(b) The State shall develop methods for implementing the antidegradation policy that are, at a minimum, consistent with the
State's policy and with paragraph (a) of this section. The State shall provide an opportunity for public involvement during the
development and any subsequent revisions of the implementation methods, and shall make the methods available to the public.

Credits
[80 FR 51048, Aug. 21, 2015]

AUTHORITY: 33 U.S.C. 1251 et seq.

Notes of Decisions (82)

Current through January 16, 2020; 85 FR 2864.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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55 FR 47990-01, 1990 WL 348331(F.R.)
RULES and REGULATIONS
ENVIRONMENTAL PROTECTION AGENCY
40 CFR Parts 122, 123, and 124
[FRL-3834-7]

RIN 2040-AA79

National Pollutant Discharge Elimination System Permit Application Regulations for Storm Water Discharges

Friday, November 16, 1990

AGENCY: Environmental Protection Agency (EPA).

ACTION: Final rule.

SUMMARY: Today's final rule begins to implement section 402(p) of the Clean Water Act (CWA) (added by section 405 of the
Water Quality Act of 1987 (WQA)), which requires the Environmental Protection Agency (EPA) to establish regulations setting
forth National Pollutant Discharge Elimination System (NPDES) permit application requirements for: storm water discharges
associated with industrial activity; discharges from a municipal separate storm sewer system serving a population of 250,000
or more; and discharges from municipal separate storm sewer systems serving a population of 100,000 or more, but less than
250,000.

Today's rule also clarifies the requirements of section 401 of the WQA, which amended CWA section 402(1)(2) to provide
that NPDES permits shall not be required for discharges of storm water runoff from mining operations or oil and gas
exploration, production, processing, or treatment operations or transmission facilities, composed entirely of flows which are
from conveyances (including but not limited to pipes, conduits, ditches, and channels) used for collecting and conveying
precipitation runoff and which are not contaminated by contact with, or do not come into contact with, any overburden, raw
material, intermediate product, finished product, byproduct, or waste product located on the site of such operations. This rule
sets forth NPDES permit application requirements addressing storm water discharges associated with industrial activity and
storm water discharges from large and medium municipal separate storm sewer systems.

DATES: This final rule becomes effective December 17, 1990. In accordance with 40 CFR 23.2, this rule shall be
considered final for purposes of judicial review on November 30, 1990, at 1 p.m. eastern daylight time. The public
record is located at EPA Headquarters, EPA Public Information Reference Unit, room 2402, 401 M Street SW.,
Washington DC 20460. A reasonable fee may be charged for copying.

FOR FURTHER INFORMATION CONTACT: For further information on the rule contact: Thomas J. Seaton, Kevin Weiss, or
Michael Mitchell Office of Water Enforcement and Permits (EN-336), United States Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460, (202) 475-9518.

SUPPLEMENTARY INFORMATION:

I. Background and Water Quality Concerns
II. Water Quality Act of 1987

III. Remand of 1984 Regulations

IV. Codification Rule and Case-by-Case Designations
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V. Consent Decree of October 20, 1989

VI. Today's Final Rule and Response to Comments

A. Overview

B. Definition of Storm Water

C. Responsibility for Storm Water Discharges Associated with Industrial Activity into Municipal Separate Storm Sewers

D. Preliminary Permitting Strategy for Storm Water Discharges Associated with Industrial Activity
1.

2.

Tier —Baseline Permitting

Tier 2—Watershed Permitting

. Tier 3—Industry Specific Permitting

. Tier 4—Facility Specific Permitting

. Relationship of Strategy to Permit Application Requirements
. Individual Permit Application Requirements

. Group Application

. Case-by-Case Requirements

. Storm Water Discharge Sampling

. Storm Water Discharges Associated with Industrial Activity

. Permit Applicability

. Storm Water Discharges Associated with Industrial Activity to Waters of the United States
. Storm Water Discharges Through Municipal Separate Storm Sewers

. Storm Water Discharges Through Non-Municipal Storm Sewers

. Scope of “Associated with Industrial Activity”

. Individual Application Requirements

. Group Applications

. Facilities Covered

. Scope of Group Application

. Group Application Requirements

. Group Application: Applicability in NPDES States

. Group Application: Procedural Concerns
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7. Permit Applicability and Applications for Oil, Gas and Mining Operations

a

. Gas and Oil Operations

b. Use of Reportable Quantities to Determine if a Storm Water Discharge from an Oil or Gas Operation is Contaminated

C

8. Application Requirements for Construction Activities

a

b

G. Municipal Separate Storm Sewer Systems

1

2. Effective Prohibition on Non-Storm Water Discharges

3

4. Large and Medium Municipal Storm Sewer Systems

b. Definition of large and medium municipal separate storm sewer system

o

H. Permit Application Requirements for Large and Medium Municipal Systems
1.

2.

7

. Mining Operations

. Permit application requirements

. Administrative burdens

. Municipal Separate Storm Sewers

. Site-Specific Storm Water Quality Management Programs for Municipal Systems

. Overview of proposed options and comments

. Response to comments

Implementing the Permit Program
Structure of Permit Application

. Part 1 Application

. Part 2 Application

. Major Outfalls

. Field Screening Program

. Source Identification

. Characterization of Discharges

. Screening Analysis for Illicit Discharges
. Representative Data

. Loading and Concentration Estimates

. Storm Water Quality Management Plans
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a. Measures to Reduce Pollutants in Runoff from Commercial and Residential Areas

b. Measures for Illicit Discharges and Improper Disposal

c. Measures to Reduce Pollutants in Storm Water Discharges Associated with Industrial Activity Through Municipal Systems
d. Measures to Reduce Pollutants in Runoff from Construction Sites Through Municipal Systems
8. Assessment of Controls

I. Annual Reports

J. Application Deadlines

VII. Economic Impact

VIII. Paperwork Reduction Act

IX. Regulatory Flexibility Act

SUPPLEMENTARY INFORMATION:

I. Background and Water Quality Concerns

The 1972 amendments to the Federal Water Pollution Control Act (referred to as the Clean Water Act or CWA), prohibit the
discharge of any pollutant to navigable waters from a point source unless the discharge is authorized by an NPDES permit.
Efforts to improve water quality under the NPDES program traditionally and primarily focused on reducing pollutants in
discharges of industrial process wastewater and municipal sewage. This program emphasis developed for a number of reasons.
At the onset of the program in 1972, many sources of industrial process wastewater and municipal sewage were not adequately
controlled and represented pressing environmental problems. In addition, sewage outfalls and industrial process discharges were
easily identified as responsible for poor, often drastically degraded, water quality conditions. However, as pollution control
measures were initially *47991 developed for these discharges, it became evident that more diffuse sources (occurring over
a wide area) of water pollution, such as agricultural and urban runoff were also major causes of water quality problems.
Some diffuse sources of water pollution, such as agricultural storm water discharges and irrigation return flows, are statutorily
exempted from the NPDES program.

Since enactment of the 1972 amendments to the CWA, considering the rise of economic activity and population, significant
progress in controlling water pollution has been made, particularly with regard to industrial process wastewater and municipal
sewage. Expenditures by EPA, the States, and local governments to construct and upgrade sewage treatment facilities have
substantially increased the population served by higher levels of treatment. Backlogs of expired permits for industrial process
wastewater discharges have been reduced. Continued improvements are expected for these discharges as the NPDES program
continues to place increasing emphasis on water quality-based pollution controls, especially for toxic pollutants.

Although assessments of water quality are difficult to perform and verify, several national assessments of water quality are
available. For the purpose of these assessments, urban runoff was considered to be a diffuse source or nonpoint source pollution.
From a legal standpoint, however, most urban runoff is discharged through conveyances such as separate storm sewers or other
conveyances which are point sources under the CWA. These discharges are subject to the NPDES program. The “National Water
Quality Inventory, 1988 Report to Congress” provides a general assessment of water quality based on biennial reports submitted
by the States under section 305(b) of the CWA. In preparing the section 305(b) Reports, the States were asked to indicate the
fraction of the States' waters that were assessed, as well as the fraction of the States' waters that were fully supporting, partly
supporting, or not supporting designated uses. The Report indicates that of the rivers, lakes, and estuaries that were assessed by
States (approximately one-fifth of stream miles, one-third of lake acres and one-half of estuarine waters), roughly 70% to 75%
are supporting the uses for which they are designated. For waters with use impairments, States were asked to determine impacts
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due to diffuse sources (agricultural and urban runoff and other sources), municipal sewage, industrial process wastewaters,
combined sewer overflows, and natural and other sources, then combine impacts to arrive at estimates of the relative percentage
of State waters affected by each source. In this manner, the relative importance of the various sources of pollution that are causing
use impairments was assessed and weighted national averages were calculated. Based on 37 States that provided information
on sources of pollution, industrial process wastewaters were cited as the cause of nonsupport for 7.5% of rivers and streams,
10% of lakes, and 6% of estuaries. Municipal sewage was the cause of nonsupport for 13% of rivers and streams, 5% lakes,
48% estuaries, 41% of the Great Lake shoreline, and 11% of coastal waters. The Assessment concluded that pollution from
diffuse sources, such as runoff from agricultural, urban areas, construction sites, land disposal and resource extraction, is cited
by the States as the leading cause of water quality impairment. These sources appear to be increasingly important contributors
of use impairment as discharges of industrial process wastewaters and municipal sewage plants come under increased control
and as intensified data collection efforts provide additional information. Some examples of diffuse sources cited as causing
use impairment are: for rivers and streams, 9% from separate storm sewers, 6% from construction and 13% from resource
extraction; for lakes, 28% from separate storm sewers and 26% from land disposal; for the Great Lakes shoreline, 10% from
separate storm sewers, 34% from resource extraction, and 82% from land disposal; for estuaries, 28% from separate storm
sewers and 27% from land disposal; and for coastal areas, 20% from separate storm sewers and 29% from land disposal.

The States conducted a more comprehensive study of diffuse pollution sources under the sponsorship of the Association of State
and Interstate Water Pollution Control Administrators (ASIWPCA) and EPA. The study resulted in the report “America's Clean
Water—The States' Nonpoint Source Assessment, 1985 which indicated that 38 States reported urban runoff as a major cause
of beneficial use impairment. In addition, 2/ States reported construction site runoff as a major cause of use impairment.

To provide a better understanding of the nature of urban runoff from commercial and residential areas, from 1978 through 1983,
EPA provided funding and guidance to the Nationwide Urban Runoff Program (NURP). The NURP included 28 projects across
the Nation, conducted separately at the local level but centrally reviewed, coordinated, and guided.

One focus of the NURP was to characterize the water quality of discharges from separate storm sewers which drain residential,
commercial, and light industrial (industrial parks) sites. The majority of samples collected in the study were analyzed for eight
conventional pollutants and three metals. Data collected under the NURP indicated that on an annual loading basis, suspended
solids in discharges from separate storm sewers draining runoff from residential, commercial and light industrial areas are
around an order of magnitude greater than solids in discharges from municipal secondary sewage treatment plants. In addition,
the study indicated that annual loadings of chemical oxygen demand (COD) are comparable in magnitude to effluent from
secondary sewage treatment plants. When analyzing annual loadings associated with urban runoff, it is important to recognize
that discharges of urban runoff are highly intermittent, and that the short-term loadings associated with individual events will
be high and may have shockloading effects on receiving water, such as low dissolved oxygen levels. NURP data also showed
that fecal coliform counts in urban runoff are typically in the tens to hundreds of thousands per 100 ml of runoff during warm
weather conditions, although the study suggested that fecal coliform may not be the most appropriate indicator organism for
identifying potential health risks in storm water runoff. Although NURP did not evaluate oil and grease, other studies have
demonstrated that urban runoff is an extremely important source of oil pollution to receiving waters, with hydrocarbon levels
in urban runoff typically being reported at a range of 2 to 15 mg/l. These hydrocarbons tend to accumulate in bottom sediments
where they may persist for long periods of time and exert adverse impacts on benthic organisms.

A portion of the NURP study involved monitoring 120 priority pollutants in storm water discharges from lands used for
residential, commercial and light industrial activities. Seventy-seven priority pollutants were detected in samples of storm water
discharges from residential, commercial and light industrial lands taken during the NURP study, including 14 inorganic and 63
organic pollutants. Table A-1 shows the priority pollutants which were detected in at least ten percent of the discharge samples
which were sampled for priority pollutants.

Table A-1.— Priority Pollutants Detected in at Least 10% of NURP Samples
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Metals and inorganics:
Antimony

Arsenic

Beryllium

Cadmium

Chromium

Copper

Cyanides

Lead

Nickel

Selenium

Zinc

Pesticides:
Alpha-hexachlorocyclohexane
Alpha-endosulfan
Chlordane

Lindane

Halogenated aliphatics:
Methane, dichloro-
Phenols and cresols:
Phenol

Phenol, pentachloro-
Phenol, 4-nitro
Phthalate esters:

Phthalate, bis(2-ethylhexyl)

Polycyclic aromatic hydrocarbons:

Chrysene

[In percent]

Frequency of detection

13

52

12

48

58

91

23

94

43

11

94

20

19

17

15

11

14

19

10

22

10
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Fluoranthene 16
Phenanthrene 12
Pyrene 15

*47992 The NURP data also showed a significant number of these samples exceeded various EPA freshwater water quality
criteria.

The NURP study provides insight on what can be considered background levels of pollutants for urban runoff, as the study
focused primarily on monitoring runoff from residential, commercial and light industrial areas. However, NURP concluded that
the quality of urban runoff can be adversely impacted by several sources of pollutants that were not directly evaluated in the
study and are generally not reflected in the NURP data, including illicit connections, construction site runoff, industrial site
runoff and illegal dumping.

Other studies have shown that many storm sewers contain illicit discharges of non-storm water and that large amounts of wastes,
particularly used oils, are improperly disposed in storm sewers. Removal of these discharges present opportunities for dramatic
improvements in the quality of storm water discharges. Storm water discharges from industrial facilities may contain toxics and
conventional pollutants when material management practices allow exposure to storm water, in addition to wastes from illicit
connections and improperly disposed wastes.

In some municipalities, illicit connections of sanitary, commercial and industrial discharges to storm sewer systems have had a
significant impact on the water quality of receiving waters. Although the NURP study did not emphasize the identification of
illicit connections to storm sewers (other than to assure that monitoring sites used in the study were free from sanitary sewage
contamination), the study concluded that illicit connections can result in high bacterial counts and dangers to public health.
The study also noted that removing such discharges presented opportunities for dramatic improvements in the quality of urban
storm water discharges.

Studies have shown that illicit connections to storm sewers can create severe, wide-spread contamination problems. For
example, the Huron River Pollution Abatement Program inspected 660 businesses, homes and other buildings located in
Washtenaw County, Michigan and identified 14% of the buildings as having improper storm drain connections. Illicit discharges
were detected at a higher rate of 60% for automobile related businesses, including service stations, automobile dealerships,
car washes, body shops and light industrial facilities. While some of the problems discovered in this study were the result of
improper plumbing or illegal connections, a majority were approved connections at the time they were built.

Intensive construction activities may result in severe localized impacts on water quality because of high unit loads of pollutants,
primarily sediments. Construction sites can also generate other pollutants such as phosphorus and nitrogen from fertilizer,
pesticides, petroleum products, construction chemicals and solid wastes. These materials can be toxic to aquatic organisms and
degrade water for drinking and water-contact recreation. Sediment loadings rates from construction sites are typically 10 to 20
times that of agricultural lands, with runoff rates as high as 100 times that of agricultural lands, and typically 1,000 to 2,000
times that of forest lands. Even a small amount of construction may have a significant negative impact on water quality in
localized areas. Over a short period of time, construction sites can contribute more sediment to streams than was previously
deposited over several decades.

I1. Water Quality Act of 1987

The WQA contains three provisions which specifically address storm water discharges. The central WQA provision governing
storm water discharges is section 405, which adds section 402(p) to the CWA. Section 402(p)(1) provides that EPA or NPDES
States cannot require a permit for certain storm water discharges until October 1, 1992, except: for storm water discharges listed

A-66



National Pollutant Discharge Elimination System Permit Application..., 55 FR 47990-01

under section 402(p)(2). Section 402(p)(2) lists five types of storm water discharges which are required to obtain a permit prior
to October 1, 1992:

(A) A discharge with respect to which a permit has been issued prior to February 4, 1987;

(B) A discharge associated with industrial activity;

(C) A discharge from a municipal separate storm sewer system serving a population of 250,000 or more;

(D) A discharge from a municipal separate storm sewer system serving a population of 100,000 or more, but less than 250,000; or

(E) A discharge for which the Administrator or the State, as the case may be, determines that the storm water discharge
contributes to a violation of a water quality standard or is a significant contributor of pollutants to the waters of the United States.

Section 402(p)(4)(A) requires EPA to promulgate final regulations governing storm water permit application requirements for
storm water discharges associated with industrial activity and discharges from large municipal separate storm sewer systems
(systems serving a population of 250,000 or more), “no later than two years” after the date of enactment (i.e., no later than
February 4, 1989). Section 402(p)(4)(B) also requires EPA to promulgate final regulations governing storm water permit
application requirements for discharges from medium municipal separate storm sewer systems (systems serving a population
of 100,000 or more but less than 250,000) “no later than four years” after enactment (i.e., no later than February 4, 1991).

In addition, section 402(p)(4) provides that permit applications for storm water discharges associated with industrial activity
and discharges from large municipal separate storm sewer systems “shall be filed no later than three years” after the date of
enactment of the WQA (i.e., no later than February 4, 1990). Permit applications for discharges from medium municipal systems
must be filed “no later than five years” after enactment (i.e., no later than February 4, 1992).

The WQA clarified and amended the requirements for permits for storm water discharges in the new CWA section 402(p)(3).
The Act clarified that permits for discharges associated with industrial activity must meet all of the applicable provisions of
section 402 and section 301 *47993 including technology and water quality based standards. However, the new Act makes
significant changes to the permit standards for discharges from municipal storm sewers. Section 402(p)(3)(B) provides that
permits for such discharges:

(1) May be issued on a system- or jurisdiction-wide basis;
(i1) Shall include a requirement to effectively prohibit non-storm water discharges into the storm sewers; and

(iii) Shall require controls to reduce the discharge of pollutants to the maximum extent practicable, including management
practices, control techniques and system, design and engineering methods, and such other provisions as the Administrator or
the State determines appropriate for the control of such pollutants.

These changes are discussed in more detail later in today's rule.

The EPA, in consultation with the States, is required to conduct two studies on storm water discharges that are in the class
of discharges for which EPA and NPDES States cannot require permits prior to October 1, 1992. The first study will identify
those storm water discharges or classes of storm water discharges for which permits are not required prior to October 1, 1992,
and determine, to the maximum extent practicable, the nature and extent of pollutants in such discharges. The second study is
for the purpose of establishing procedures and methods to control storm water discharges to the extent necessary to mitigate
impacts on water quality. Based on the two studies the EPA, in consultation with State and local officials, is required to issue
regulations no later than October 1, 1992, which designate additional storm water discharges to be regulated to protect water
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quality and establish a comprehensive program to regulate such designated sources. This program must, at a minimum, (A)
Establish priorities, (B) establish requirements for State storm water management programs, and (C) establish expeditious
deadlines. The program may include performance standards, guidelines, guidance, and management practices and treatment
requirements, as appropriate.

Section 401 of the WQA amends section 402(1)(2) of the CWA to provide that the EPA shall not require a permit for discharges
of storm water runoff from mining operations or oil and gas exploration, production, processing, or treatment operations or
transmission facilities if the storm water discharge is not contaminated by contact with, or does not come into contact with,
any overburden, raw material, intermediate product, finished product, byproduct, or waste product located on the site of such
operations.

Section 503 of the WQA amends section 502(14) of the CWA to exclude agricultural storm water discharges from the definition
of point source.

II1. Remand of 1984 Regulations

On December 4, 1987, the United States Court of Appeals for the District of Columbia Circuit vacated 40 CFR 122.26, (as
promulgated on September 26, 1984, 49 FR 37998, September 26, 1984), and remanded the regulations to EPA for further
rulemaking (NRDC v. EPA, No. 80-1607). EPA had requested the remand because of significant changes made by the storm
water provisions of the WQA. The effect of the decision was to invalidate the storm water discharge regulations then found
at § 122.26.

Storm water discharges which had been issued an NPDES permit prior to February 4, 1987, were not affected by the Court
remand or the February 12, 1988, rule implementing the court order (53 FR 4157). (See section 402(p)(2)(A) of the CWA.)
Similarly, the remand did not affect the authority of EPA or an NPDES State to require a permit for any storm water discharge
(except an agricultural storm water discharge) designated under section 402(p)(2)(E) of the CWA. The notice of the remand
clarified that such designated discharges meet the regulatory definition of point source found at 40 CFR 122.2 and that EPA
or an NPDES State can rely on the statutory authority and require the filing of an application (Form 1 and Form 2C) for an
NPDES permit with respect to such discharges on a case-by-case basis.

IV. Codification Rule and Case-by-Case Designations

Codification Rule

On January 4, 1989, (54 FR 255), EPA published a final rule which codified numerous provisions of the WQA into EPA
regulations. The codification rule included several provisions dealing with storm water discharges. The codification rule
promulgated the language found at section 402(p) (1) and (2) of the amended Clean Water Act at 40 CFR 122.26(a)(1). In
addition, the codification rule promulgated the language of Section 503 of the WQA which exempted agricultural storm water
discharges from the definition of point source at 40 CFR 122.2, and section 401 of the WQA addressing uncontaminated storm
water discharges from mining or oil and gas operations at 40 CFR 122.26(a)(2).

EPA also codified the statutory authority of section 402(p)(2)(E) of the CWA for the Administrator or the State Director, as the
case may be, to designate storm water discharges for a permit on a case-by-case basis at 40 CFR 122.26(a)(1)(v).

Case by Case Designations

Section 402(p)(2)(E) of the CWA authorizes case-by-case designations of storm water discharges for immediate permitting if
the Administrator or the State Director determines that the storm water discharge contributes to a violation of a water quality
standard or is a significant contributor of pollutants to waters of the United States.
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In determining that a storm water discharge contributes to a violation of a water quality standard or is a significant contributor
of pollutants to waters of the United States for the purpose of a designation under section 402(p)(2)(E), the legislative history
for the provision provides that “EPA or the State should use any available water quality or sampling data to determine whether
the latter two criteria (contributes to a violation of a water quality standard or is a significant contributor of pollutants to waters
of the United States) are met, and should require additional sampling as necessary to determine whether or not these criteria
are met.” Conference Report, Cong. Rec. S16443 (daily ed. October 16, 1986). In accordance with this legislative history,
today's rule promulgates permit application requirements for certain storm water discharges, including discharges designated on
a case-by-case basis. EPA will consider a number of factors when determining whether a storm water discharge is a significant
contributor of pollution to the waters of the United States. These factors include: the location of the discharge with respect to
waters of the United States; the size of the discharge; the quantity and nature of the pollutants reaching waters of the United
States; and any other relevant factors. Today's rule incorporates these factors at 40 CFR 122.26(a)(1)(v).

Under today's rule, case-by-case designations are made under regulatory procedures found at 40 CFR 124.52. The procedures
at 40 CFR 124.52 require that whenever the Director decides that an individual permit is required, the Director shall notify the
discharger in writing that the discharge requires a permit and the reasons for the decision. In addition, an application form is sent
with the notice. Section 124.52 provides a 60 day period from the date of notice for submitting a permit application. Although
this 60 day period may be appropriate for many designated storm water discharges, site specific factors may dictate that the
Director provide *47994 additional time for submitting a permit application. For example, due to the complexities associated
with designation of a municipal separate storm sewer system for a system- or jurisdiction-wide permit, the Director may provide
the applicant with additional time to submit relevant information or may require that information be submitted in several phases.

V. Consent Decree of October 20, 1989

On April 20, 1989, EPA was served notice of intent to sue by Kathy Williams et al, because of the Agency's failure to promulgate
final storm regulations on February 4, 1989, pursuant to Section 402(p)(4) of the CWA. A suit was filed by the same party on
July 20, 1989, alleging the same cause of action, to wit: the Agency's failure to promulgate regulations under section 402(p)(4)
of the CWA. On October 20, 1989, EPA entered into a consent decree with Kathy Williams et al, wherein the Federal District
Court, District of Oregon, Southern Division, decreed that the Agency promulgate final regulations for storm water discharges
identified in sections 402(p)(2) (B) and (C) of the CWA no later than July 20, 1990. Kathy Williams et al., v. William K. Reilly,
Administrator, et al., No. 89-6265-E (D-Ore.) In July 1990, the consent degree was amended to provide for a promulgation date
of October 31. Today's rule is promulgated in compliance with the terms of the consent decree as amended.

VI. Today's Final Rule and Response to Comments

A. Overview

Section 405 of the WQA alters the regulatory approach to control pollutants in storm water discharges by adopting a phased
and tiered approach. The new provision phases in permit application requirements, permit issuance deadlines and compliance
with permit conditions for different categories of storm water discharges. The approach is tiered in that storm water discharges
associated with industrial activity must comply with sections 301 and 402 of the CWA (requiring control of the discharge of
pollutants that utilize the Best Available Technology (BAT) and the Best Conventional Pollutant Control Technology (BCT)
and where necessary, water quality-based controls), but permits for discharges from municipal separate storm sewer systems
must require controls to reduce the discharge of pollutants to the maximum extent practicable, and where necessary water
quality-based controls, and must include a requirement to effectively prohibit non-storm water discharges into the storm sewers.
Furthermore, EPA in consultation with State and local officials must develop a comprehensive program to designate and regulate
other storm water discharges to protect water quality.

This final regulation establishes requirements for the storm water permit application process. It also sets forth the required

components of municipal storm water quality management plans, as well as a preliminary permitting strategy for industrial
activities. In implementing these regulations, EPA and the States will strive to achieve environmental results in a cost effective
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manner by placing high priority on pollution prevention activities, and by targeting activities based on reducing risk from
particularly harmful pollutants and/or from discharges to high value waters. EPA and the States will also work with applicants
to avoid cross media transfers of storm water contaminants, especially through injection to shallow wells in the Class V
Underground Injection Control Program.

In addition, EPA recognizes that problems associated with storm water, combined sewer overflows (CSOs) and infiltration
and inflow (I&]) are all inter-related even though they are treated somewhat differently under the law. EPA believes that it is
important to begin linking these programs and activities and, because of the potential cost to local governments, to investigate
the use of innovative, non-traditional approaches to reducing or preventing contamination of storm water.

The application process for developing municipal storm water management plans provides an ideal opportunity between steps
1 and 2 for considering the full range of nontraditional, preventive approaches, including municipalities, public awareness/
education programs, use of vegetation and/or land conservancy practices, alternative paving materials, creative ways to eliminate
1&I and illegal hook-ups, and potentials for water reuse. EPA has already announced its plans to present an award for the best
creative, cost effective approaches to storm water and CSOs beginning in 1991.

This rulemaking establishes permit application requirements for classes of storm water discharges that were specifically
identified in section 402(p)(2). These priority storm water discharges include storm water discharges associated with industrial
activity and discharges from a municipal separate storm sewer serving a population of 100,000 or more.

This rulemaking was developed after careful consideration of 450 sets of comments, comprising over 3200 pages, that were
received from a variety of industries, trade associations, municipalities, State and Federal Agencies, environmental groups, and
private citizens. These comments were received during a 90-day comment period which extended from December 7, 1988,
to March 7, 1989. EPA received several requests for an extension of the comment period from 30-days up to 90-days. Many
arguments were advanced for an extension including: the extent and complexity of the proposal, the existence of other concurrent
EPA proposals, and the need for technical evaluations of the proposal. EPA considered these comments as they were received, but
declined to extend the comment period beyond 90 days. The standard comment period on proposals normally range from 30 to
60 days. In light of the statutory deadline of February 4, 1989, additional time for the comment period beyond what was already
a substantially lengthened comment period would have been inappropriate. The number and extent of the comments received
on this proposal indicated that interested parties had substantially adequate time to review and comment on the regulation.
Furthermore, the public was invited to attend six public meetings in Washington DC, Chicago, Dallas, Oakland, Jacksonville,
and Boston to present questions and comments. EPA is convinced that substantial and adequate public participation was sought
and received by the Agency.

Numerous commenters have also requested that the rule be reproposed due to the extent of the proposal and the number of
options and issues upon which the Agency requested comments. EPA has decided against a reproposal. The December 7, 1988,
notice of proposed rulemaking was extremely detailed and thoroughly identified major issues in such a manner as to allow
the public clear opportunities to comment. The comments that were received were extensive, and many provided valuable
information and ideas that have been incorporated into the regulation. Accordingly, the Agency is confident it has produced a
workable and rational approach to the initial regulation of storm water discharges and a regulation that reflects the experience
and knowledge of the public as provided in the comments, and which was developed in accordance with the *47995 procedural
requirements of the Administrative Procedures Act (APA). EPA believes that while the number of issues raised by the proposal
was extensive, the number of detailed comments indicates that the public was able to understand the issues in order to comment
adequately. Thus, a reproposal is unnecessary.

B. Definition of Storm Water

The December 7, 1988, notice requested comment on defining storm water as storm water runoff, surface runoff, street wash
waters related to street cleaning or maintenance, infiltration (other than infiltration contaminated by seepage from sanitary
sewers or by other discharges) and drainage related to storm events or snow melt. This definition is consistent with the regulatory
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definition of “storm sewer” at 40 CFR 35.2005(b)(47) which is used in the context of grants for construction of treatment works.
This definition aids in distinguishing separate storm water sewers from sanitary sewers, combined sewers, process discharge
outfalls and non-storm water, non-process discharge outfalls.

The definition of “storm water” has an important bearing on the NPDES permitting scheme under the CWA. The following
discusses the interrelationship of NPDES permitting requirements for storm water discharges addressed by this rule and NPDES
permitting requirements for other non-storm water discharges which may be discharged via the storm sewer as a storm water
discharge. Today's rule addresses permit application requirements for storm water discharges associated with industrial activity
and for discharges from municipal separate storm sewer systems serving a population of 100,000 or more. Storm water
discharges associated with industrial activity are to be covered by permits which contain technology-based controls based on
BAT/BCT considerations or water quality-based controls, if necessary. A permit for storm water discharges from an industrial
facility may also cover other non-storm water discharges from the facility. Today's rule establishes individual (Form 1 and
Form 2F) and group application requirements for storm water discharges associated with industrial activity. In addition, EPA
or authorized NPDES States with authorized general permit programs may issue general permits which establish alternative
application or notification requirements for storm water discharges covered by the general permit(s). Where a storm water
discharge associated with industrial activity is mixed with a non-storm water discharge, both discharges must be covered
by an NPDES permit (this can be in the same permit or with multiple permits). Permit application requirements for these
“combination” discharges are discussed later in today's notice.

Today's rule also addresses permit application requirements for discharges from municipal separate storm sewer systems serving
a population of 100,000 or more. Under today's rule, appropriate municipal owners or operators of these systems must obtain
NPDES permits for discharges from these systems. These permits are to establish controls to the maximum extent practicable
(MEP), effectively prohibit non-storm water discharges to the municipal separate storm sewer system and, where necessary,
contain applicable water quality-based controls. Where non-storm water discharges or storm water discharges associated with
industrial activity discharge through a municipal separate storm sewer system (including systems serving a population of
100,000 or more as well as other systems), which ultimately discharges to a waters of the United States, such discharges through
a municipal storm sewer need to be covered by an NPDES permit that is independent of the permit issued for discharges from
the municipal separate storm sewer system. Today's rule defines the term “illicit discharge” to describe any discharge through
a municipal separate storm sewer that is not composed entirely of storm water and that is not covered by an NPDES permit.
Such illicit discharges are not authorized under the CWA. Section 402(p)(3)(B) of the CWA requires that permits for discharges
from municipal separate storm sewers require the municipality to “effectively prohibit” non-storm water discharges from the
municipal separate storm sewer. As discussed in more detail below, today's rule begins to implement the “effective prohibition”
by requiring municipal operators of municipal separate storm sewer systems serving a population of 100,000 or more to submit
a description of a program to detect and control certain non-storm water discharges to their municipal system. Ultimately, such
non-storm water discharges through a municipal separate storm sewer must either be removed from the system or become
subject to an NPDES permit (other than the permit for the discharge from the municipal separate storm sewer). For reasons
discussed in more detail below, in general, municipalities will not be held responsible for prohibiting some specific components
of discharges or flows listed below through their municipal separate storm sewer system, even though such components may
be considered non-storm water discharges, unless such discharges are specifically identified on a case-by-case basis as needing
to be addressed. However, operators of such non-storm water discharges need to obtain NPDES permits for these discharges
under the present framework of the CWA (rather than the municipal operator of the municipal separate storm sewer system).
(Note that section 516 of the Water Quality Act of 1987 requires EPA to conduct a study of de minimis discharges of pollutants
to waters of the United States and to determine the most effective and appropriate methods of regulating any such discharges.)

EPA received numerous comments on the proposed regulatory definition of storm water, many of which proposed exclusions
or additions to the definition. Several commenters suggested that the definition should include or not include detention and
retention reservoir releases, water line flushing, fire hydrant flushing, runoff from fire fighting, swimming pool drainage and
discharge, landscape irrigation, diverted stream flows, uncontaminated pumped ground water, rising ground waters, discharges
from potable water sources, uncontaminated waters from cooling towers, foundation drains, non-contact cooling water (such as
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HVAC or heating, ventilation and air conditioning condensation water that POTWs require to be discharged to separate storm
sewers rather than sanitary sewers), irrigation water, springs, roof drains, water from crawl space pumps, footing drains, lawn
watering, individual car washing, flows from riparian habitats and wetlands. Most of these comments were made with regard
to the concern that these were commonly occurring discharges which did not pose significant environmental problems. It was
also noted that, unless these flows are classified as storm water, permits would be required for these discharges.

In response to the comments which requested EPA to define the term “storm water” broadly to include a number of classes
of discharges which are not in any way related to precipitation events, EPA believes that this rulemaking is not an appropriate
forum for addressing the appropriate regulation under the NPDES program of such non-storm water discharges, even though
some classes of non-storm water discharges may typically contain only minimal amounts of pollutants. Congress did not intend
that the term storm water be used to describe any discharge that has a de minimis amount of pollutants, nor did it intend for
section 402(p) to be used to *47996 provide a moratorium from permitting other non-storm water discharges. Consequently,
the final definition of storm water has not been expanded from what was proposed. However, as discussed in more detail later
in today's notice, municipal operators of municipal separate storm sewer systems will generally not be held responsible for
“effectively prohibiting” limited classes of these discharges through their municipal separate storm sewer systems.

The proposed rule included infiltration in the definition of storm water. In this context one commenter suggested that the term
infiltration be defined. Infiltration is defined at 40 CFR 35.2005(b)(20) as water other than wastewater that enters a sewer
system (including sewer service connections and foundation drains) from the ground through such means as defective pipes,
pipe joints, connections or manholes. Infiltration does not include, and is distinguished from, inflow. Another commenter urged
that ground water infiltration not be classified as storm water because the chemical characteristics and contaminants of ground
water will differ from surface storm water because of a longer contact period with materials in the soil and because ground
water quality will not reflect current practices at the site. In today's rule, the definition of storm water excludes infiltration since
pollutants in these flows will depend on a large number of factors, including interactions with soil and past land use practices at a
given site. Further infiltration flows can be contaminated by sources that are not related to precipitation events, such as seepage
from sanitary sewers. Accordingly the final regulatory language does not include infiltration in the definition of storm water.
Such flows may be subject to appropriate permit conditions in industrial permits. As discussed in more detail below, municipal
management programs must address infiltration where identified as a source of pollutants to waters of the United States.

One commenter questioned the status of discharges from detention and retention basins used to collect storm water. This
regulation covers discharges of storm water associated with industrial activity and discharges from municipal separate storm
sewer systems serving a population of 100,000 or more into waters of the United States. Therefore, discharges from basins that
are part of a conveyance system for a storm water discharge associated with industrial activity or part of a municipal separate
storm sewer system serving a population of 100,000 or more are covered by this regulation. Flows which are channeled into
basins and which do not discharge into waters of the United States are not addressed by today's rule.

Several commenters requested that the term illicit connection be replaced with a term that does not connote illegal discharges
or activity, because many discharges of non-storm water to municipal separate storm sewer systems occurred prior to the
establishment of the NPDES program and in accordance with local or State requirements at the time of the connection. EPA
disagrees that there should be a change in this terminology. The fact that these connections were at one time legal does not
confer such status now. The CWA prohibits the point source discharge of non-storm water not subject to an NPDES permit
through municipal separate storm sewers to waters of the United States. Thus, classifying such discharges as illicit properly
identifies such discharges as being illegal.

A commenter wanted clarification of the terms “other discharges” and “drainage” that are used in the definition of “storm
water.” As noted above, today's rule clarifies that infiltration is not considered storm water. Thus the portion of the definition of
storm water that refers to “other discharges™ has also been removed. However, the term drainage has been retained. “Drainage”
does not take on any meaning other than the flow of runoff into a conveyance, as the word is commonly understood.
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One commenter stated that irrigation flows combined with storm water discharges should be excluded from consideration in
the storm water program. The Agency would note that irrigation return flows are excluded from regulation under the NPDES
program. Section 402(1)(1) states that the Administrator or the State shall not require permits for discharges composed entirely
of return flows from irrigated agriculture. The legislative history of the 1977 Clean Water Act, which enacted this language,
states that the word “entirely” was intended to limit the exception to only those flows which do not contain additional discharges
from activities unrelated to crop production. Congressional Record Vol. 123 (1977), pg. 4360, Senate Report No. 95-370.
Accordingly, a storm water discharge component, from an industrial facility for example, included in such “joint” discharges
may be regulated pursuant to an NPDES permit either at the point at which the storm water flow enters or joins the irrigation
flow, or where the combined flow enters waters of the United States or a municipal separate storm sewer.

Some commenters expressed concern about including street wash waters as storm water. One commenter argued including street
wash waters in the definition of storm water should not be construed to eliminate the need for management practices relating
to construction activities where sediment may simply wash into storm drains. EPA agrees with these points and the concerns
that storm sewers may receive material that pose environmental problems if street wash waters are included in the definition.
Accordingly, such discharges are no longer in the definition as proposed, and must be addressed by municipal management
programs as part of the prohibition on non-storm water discharges through municipal separate storm sewer systems.

Several commenters requested that the terms discharge and point source, in the context of permits for storm water discharge, be
clarified. Several commenters stated that the EPA should clarify that storm water discharge does not include “sheet flow” off
of an industrial facility. EPA interprets this as request for clarification on the status of the terms “point source” and “discharge”
under these regulations. In response, this rulemaking only covers storm water discharges from point sources. A point source is
defined at 40 CFR 122.2 as “any discernible, confined, and discrete conveyance, including but not limited to, any pipe, ditch,
channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation, landfill leachate
collection system, vessel or other floating craft from which pollutants are or may be discharged. This term does not include
return flows from irrigated agriculture or agricultural storm water runoff.” EPA agrees with one commenter that this definition
is adequate for defining what discharges of storm water are covered by this rulemaking. EPA notes that this definition would
encompass municipal separate storm sewers. In view of this comprehensive definition of point source, EPA need clarify in this
rulemaking only that a storm water discharge subject to NPDES regulation does not include storm water that enters the waters
of the United States via means other than a “point source.” As further discussed below, storm water from an industrial facility
which enters and is subsequently discharged through a municipal separate storm sewer is a “discharge associated with industrial
*47997 activity” which must be covered by an individual or general permit pursuant to today's rule.

EPA would also note that individual facilities have the burden of determining whether a permit application should be submitted
to address a point source discharge. Those unsure of the classification of storm water flow from a facility, should file permit
applications addressing the flow, or prior to submitting the application consult permitting authorities for clarification.

One commenter stated that “point source” for this rulemaking should be defined, for the purposes of achieving better water
quality, as those areas where “discharges leave the municipal [separate storm sewer] system.” EPA notes in response that “point
source” as currently defined will address such discharges, while keeping the definition of discharge and point source within
the framework of the NPDES program, and without adding potentially confusing and ambiguous additional definitions to the
regulation. If this comment is asserting that the term point source should not include discharges from sources through the
municipal system, EPA disagrees. As discussed in detail below, discharges through municipal separate storm sewer systems
which are not connected to an operable treatment works are discharges subject to NPDES permit requirements at (40 CFR
122.3(c)), and may properly be deemed point sources.

One industry argued that the definition of “point source” should be modified for storm water discharges so as to exclude
discharges from land that is not artificially graded and which has a propensity to form channels where precipitation runs off. EPA
intends to embrace the broadest possible definition of point source consistent with the legislative intent of the CWA and court
interpretations to include any identifiable conveyance from which pollutants might enter the waters of the United States. In most
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court cases interpreting the term “point source”, the term has been interpreted broadly. For example, the holding in Sierra Club
v. Abston Construction Co., Inc., 620 F.2d 41 (5th Cir. 1980) indicates that changing the surface of land or establishing grading
patterns on land will result in a point source where the runoff from the site is ultimately discharged to waters of the United States:

Simple erosion over the material surface, resulting in the discharge of water and other materials into navigable waters, does not
constitute a point source discharge, absent some effort to change the surface, to direct the water flow or otherwise impede its
progress * * * Gravity flow, resulting in a discharge into a navigable body of water, may be part of a point source discharge
if the (discharger) at least initially collected or channeled the water and other materials. A point source of pollution may also
be present where (dischargers) design spoil piles from discarded overburden such that, during periods of precipitation, erosion
of spoil pile walls results in discharges into a navigable body of water by means of ditches, gullies and similar conveyances,
even if the (dischargers) have done nothing beyond the mere collection of rock and other materials * * * Nothing in the Act
relieves (dischargers) from liability simply because the operators did not actually construct those conveyances, so long as they
are reasonably likely to be the means by which pollutants are ultimately deposited into a navigable body of water. Conveyances
of pollution formed either as a result of natural erosion or by material means, and which constitute a component of a * * *
drainage system, may fit the statutory definition and thereby subject the operators to liability under the Act.” 620 F.2d at 45
(emphasis added).

Under this approach, point source discharges of storm water result from structures which increase the imperviousness of the
ground which acts to collect runoff, with runoff being conveyed along the resulting drainage or grading patterns.

The entire thrust of today's regulation is to control pollutants that enter receiving water from storm water conveyances. It is
these conveyances that will carry the largest volume of water and higher levels of pollutants. The storm water permit application
process and permit conditions will address circumstances and discharges peculiar to individual facilities.

One industry commented that the definition of waters of the State under some State NPDES programs included municipal storm
sewer systems. The commenter was concerned that certain industrial facilities discharging through municipal storm sewers in
these states would be required to obtain an NPDES permit, despite EPA's proposal not to require permits from such facilities
generally. In response, EPA notes that section 510 of the CWA, approved States are able to have stricter requirements in their
NPDES program. In approved NPDES States, the definition of waters of the State controls with regard to what constitutes
a discharge to a water body. However, EPA believes that this will have little impact, since, as discussed below, all industrial
dischargers, including those discharging through municipal separate storm sewer systems, will be subject to general or individual
NPDES permits, regardless of any additional State requirements.

One municipality commented that neither the term “point source” nor “discharge” should be used in conjunction with industrial
releases into urban storm water systems because that gives the impression that such systems are navigable waters. EPA disagrees
that any confusion should result from the use of these terms in this context. In this rulemaking, EPA always addresses such
discharges as “discharges through municipal separate storm sewer systems” as opposed to “discharges to waters of the United
States.” Nonetheless, such industrial discharges through municipal storm sewer systems are subject to the requirements of
today's rule, as discussed elsewhere.

One commenter desired clarification with regard to what constituted an outfall, and if an outfall could be a pipe that connected
two storm water conveyances. This rulemaking defines outfall as a point of discharge into the waters of the United States,
and not a conveyance which connects to Sections of municipal separate storm sewer. In response to another comment, this
rulemaking only addresses discharges to waters of United States, consequently discharges to ground waters are not covered
by this rulemaking (unless there is a hydrological connection between the ground water and a nearby surface water body. See,
e.q., Exxon Coro. v. Train, 554 F.2d 1310, 1312 n.1 (5th Cir. 1977); McClellan Ecological Seepage Situation v. Weinberger,
707 F.Supp. 1182, 1195-96 (E.D. Cal. 1988)).

A-74



National Pollutant Discharge Elimination System Permit Application..., 55 FR 47990-01

In the WQA and other places, the term “storm water” is presented as a single word. Numerous comments were received by
EPA as to the appropriate spelling. Many of these comments recommended that two words for storm water is appropriate. EPA
has decided to use an approach consistent with the Government Printing Office's approved form where storm water appears
as two words.

C. Responsibility for Storm Water Discharges Associated With Industrial Activity Through Municipal Separate Storm Sewers
The December 7, 1988, notice of proposed rulemaking requested comments on the appropriate permitting scheme for storm
water discharges associated with industrial activity through municipal separate storm sewers. EPA proposed a permitting scheme
that would define the requirement to obtain coverage under an NPDES permit for a storm water discharge associated with
industrial activity through a municipal separate storm sewer in terms of the classification of the municipal separate storm sewer.
EPA proposed holding municipal operators of large or medium *47998 municipal separate storm sewer systems primarily
responsible for applying for and obtaining an NPDES permit covering system discharges as well as storm water discharges
(including storm water discharges associated with industrial activity) through the system. Under the proposed approach,
operators of storm water discharges associated with industrial activity which discharge through a large or medium municipal
separate storm sewer system would generally not be required to obtain permit coverage for their discharge (unless designated
as a significant contributor of pollution pursuant to section 402(p)(2)(E)) provided the municipality was notified of: The name,
location and type of facility and a certification that the discharge has been tested (if feasible) for non-storm water (including
the results of any testing). The notification procedure also required the operator of the storm water discharge associated with
industrial activity to determine that: The discharge is composed entirely of storm water; the discharge does not contain hazardous
substances in excess of reporting quantities; and the facility is in compliance with applicable provisions of the NPDES permit
issued to the municipality for storm water.

In the proposal, EPA also requested comments on whether a decision on regulatory requirements for storm water discharges
associated with industrial activity through other municipal separate storm sewer systems (generally those serving a population
of less than 100,000) should be postponed until completion of two studies of storm water discharges required under section
402(p)(5) of the CWA.

EPA favored these approaches because they appeared to reduce the potential administrative burden associated with preparing
and processing the thousands of permit applications associated with the rulemaking and provide EPA additional flexibility
in developing permitting requirements for storm water discharges associated with industrial activity. EPA also expressed its
belief, based upon an analysis of ordinances controlling construction site runoff in place in certain cities, that municipalities
generally possessed legal authority sufficient to control contributions of industrial storm water pollutants to their separate storm
sewers to the degree necessary to implement the proposed rule. EPA commented that municipal controls on industrial sources
implemented to comply with an NPDES permit issued to the municipality would likely result in a level of storm water pollution
control very similar to that put directly on the industrial source through its own NPDES permit. This was to be accomplished by
requiring municipal permitees, to the maximum extent practicable, to require industrial facilities in the municipality to develop
and implement storm water controls based on a consideration of the same or similar factors as those used to make BAT/BCT
determinations. (See 40 CFR 125.3 (d)(2) and (d)(3)).

The great majority of commenters on the December 7, 1988, notice addressed this aspect of the proposal. Based on consideration
of the comments received on the notice, EPA has decided that it is appropriate to revise the approach in its proposed rule to
require direct permit coverage for all storm water discharges associated with industrial activity, including those that discharge
through municipal separate storm sewers. In response to this decision, EPA has continued to analyze the appropriate manner to
respond to the large number of storm water discharges subject to this rulemaking. The development of EPA's policy regarding
permitting these discharges is discussed in more detail in the section VI.D of today's preamble.

EPA notes that the status of discharges associated with industrial activity which pass through a municipal separate storm sewer
system under section 402(p) raises difficult legal and policy questions. EPA believes that treating these discharges under permits
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separate from those issued to the municipality will most fully address both the legal and policy concerns raised in public
comment.

Certain commenters supported EPA's proposal. Some commenters claimed that EPA lacked any authority to permit industrial
discharges which were not discharged immediately to waters of the U.S. Other commenters agreed with EPA's statements in the
proposal that its approach would result in a more manageable administrative burden for EPA and the NPDES states. However,
numerous comments also were received which provided various arguments in support of revising the proposed approach.
These comments addressed several areas including the definition of discharge under the CWA, the requirements and associated
statutory time frames of section 402(p), as well as the resource and enforcement constraints of municipalities. EPA is persuaded
by these comments and has modified its approach accordingly. The key comments on this issue are discussed below.

EPA disagrees with commenters who suggested that EPA lacks authority to permit separately industrial discharges through
municipal sewers. The CWA prohibits the discharge of a pollutant except pursuant to an NPDES permit. Section 502(12)
(A) of the CWA defines the “discharge of a pollutant” as “any addition of any pollutant to navigable waters from any point
source.” [FN1] There is no qualification in the statutory language regarding the source of the pollutants being discharged. Thus,
pollutants from a remote location which are discharged through a point source conveyance controlled by a different entity (such
as a municipal storm sewer) are nonetheless discharges for which a permit is required.

EPA's regulatory definition of the term “discharge” reflects this broad construction. EPA defines the term to include

additions of pollutants into waters of the United States from: surface runoff which is collected or channelled by man; discharges
through pipes, sewers, or other conveyances owned by a State, municipality, or other person which does not lead to a treatment
works; and discharges through pipes, sewers, or other conveyances, leading into privately owned treatment works.

40 CFR § 122.2 (1989) (emphasis added). The only exception to this general rule is the one contemplated by section 307(b)
of the CWA, i.e., the introduction of pollutants into publicly-owned treatment works. EPA treats these as “indirect discharges,”
subject not to NPDES requirements, but to pretreatment standards under section 307(b).

In light of its construction of the term discharge, EPA has consistently maintained that a person who sends pollutants from
a remote location through a point source into a water of the U.S. may be held liable for the unpermitted discharge of that
pollutant. Thus, EPA asserts the authority to require a permit either from the operator of the point source conveyance, (such
as a municipal storm sewer or a privately-owned treatment works), or from any person causing pollutants to be present in that
conveyance and discharged through the point source, or both. See Decision of the General Counsel (of EPA) No. 43 (“In re
Friendswood Development Co.”) (June 11, 1976) (operator of privately owned treatment work and dischargers to it are both
subject to NPDES permit requirements). See also, 40 CFR 122.3(g), 122.44(m) *47999 (NPDES permit writer has discretion
to permit contributors to a privately owned treatment works as direct dischargers). In other words, where pollutants are added
by one person to a conveyance owned/operated by another person, and that conveyance discharges those pollutants through a
point source, EPA may permit either person or both to ensure that the discharge is properly controlled. Pollutants from industrial
sites discharged through a storm sewer to a point source are appropriately treated in this fashion.

Furthermore, EPA believes that storm water from an industrial plant which is discharged through a municipal storm sewer is
a “discharge associated with industrial activity.” Today's rule, as in the proposal, defines discharges associated with industrial
activity solely in terms of the origin of the storm water runoff. There is no distinction for how the storm water reaches the waters
ofthe U.S. In other words, pollutants in storm water from an industrial plant which are discharged are “associated with industrial
activity,” regardless of whether the industrial facility operates the conveyance discharging the storm water (or whether the storm
water is ultimately discharged through a municipal storm sewer). Indeed, there is no distinction in the “industrial” nature of
these two types of discharges. The pollutants of concern in an industrial storm water discharge are present when the storm
water leaves the facility, either through an industrial or municipal storm water conveyance. EPA has no data to suggest that the
pollutants in industrial storm water entering a municipal storm sewer are any different than those in storm water discharged
immediately to a water of the U.S. Thus, industrial storm water in a municipal sewer is properly classified as “associated with
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industrial activity.” Although EPA proposed not to cover these discharges by separate permit, the Agency believes that it is
clearly not precluded from doing so.

Many comments also supported the proposed approach, noting that holding municipalities primarily responsible for obtaining
a permit which covers industrial storm water discharges through municipal systems would reduce the administrative burden
associated with preparing and processing thousands of permit applications—permit applications that would be submitted if each
industrial discharger through a large or medium municipal separate storm sewer system had to apply individually (or as part
of a group application).

EPA appreciates these concerns. Yet EPA also recognizes that there are also significant problems with putting the burden of
controlling these sources on the municipalities (except for designated discharges) which must be balanced with the concerns
about the permit application burden on industries. The industrial permitting strategy discussed in section VI.D below attempts
to achieve this balance.

EPA also does not believe that the administrative burden will be nearly as significant as originally thought, for several reasons.
First, as discussed in section VI.F.2 below and in response to significant public comment, EPA has significantly narrowed
the scope of the definition of “associated with industrial activity” to focus in on those facilities which are most commonly
considered “industrial” and thought to have the potential for the highest levels of pollutants in their storm water discharges.
EPA believes this is a more appropriate way to ensure a manageable scope for the industrial storm water program in light of the
statutory language of section 402(p), since it does not attempt to arbitrarily distinguish industrial facilities on the basis of the
ownership of the conveyance through which a facility discharges its storm water. Second, EPA's industrial permitting strategy
discussed in section VI.D is designed around aggressive use of general permits to cover the vast majority of industrial sources.
These general permits will require industrial facilities to develop storm water control plans and practices similar to those that
would have been required by the municipality. Yet, general permits will eliminate the need for thousands of individual or group
permit applications, greatly reducing the burden on both industry EPA/States. Finally, even under the proposal, EPA believes
that a large number of industrial dischargers would have been appropriate for designation for individual permitting under section
402(p)(2)(E), with the attendant individual application requirements. Today's approach will actually decrease the overall burden
on these facilities; rather than filing an individual permit application upon designation, these facilities will generally be covered
by a general permit.

By contrast, several commenters asserted that not only does EPA have the authority to cover these discharges by separate permit,
itis required to by the language of section 402(p). As discussed above, storm water from an industrial plant which passes through
a municipal storm sewer to a point source and is discharged to waters of the U.S. is a “discharge associated with industrial
activity.” Therefore, it is subject to the appropriate requirements of section 402(p). The operator of the discharge (or the industrial
facility where the storm water originates) must apply for a permit within three years of the 1987 amendments (i.e., Feb. 4, 1990);
[FN2] EPA must issue a permit by one year later (Feb. 4, 1991); and the permit must require compliance within three years of
permit issuance. That permit must ensure that the discharge is in compliance with all appropriate provisions of sections 301 and
402. Commenters asserted that EPA's proposal would violate these two requirements of the law. First, the statute requires all
industrial storm water discharges to obtain a permit in the first round of permitting (i.e., February 4, 1990). However, Congress
established a different framework to address discharges from small municipal separate storm sewer systems. Section 402(p)
requires EPA to complete two studies of storm water discharges, and based on those studies, promulgate additional regulations,
including requirements for state storm water management programs by October 1, 1992. EPA is prohibited from issuing permits
for storm water discharges from small municipal systems until October 1, 1992 unless the discharge is designated under section
402(p)(2)(E). Thus, industrial storm water discharges from these systems would not be covered by a permit until later than
contemplated by statute. Second, permits for municipal storm sewer systems require controls on storm water discharges “to the
maximum extent practicable,” as opposed to the BAT/BCT requirements of section 301(b)(2). Yet, all industrial storm water
discharges must comply with section 301(b)(2). Thus, covering industrial storm water under a municipal storm water permit
will not ensure the legally-required level of control of industrial storm water discharges.
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In addition to comments on the requirements of section 402(p), EPA received several comments questioning whether EPA's
proposal to cover industrial pollutants in municipal separate storm sewers solely in the permit issued to the municipality would
ensure adequate control of these pollutants due to both inadequate *48000 resources and enforcement. Some municipalities
stated that the burdens of this responsibility would be too great with regard to source identification and general administration of
the program. These commenters claimed they lacked the necessary technical and regulatory expertise to regulate such sources.
Commenters also noted that additional resources to control these sources would be difficult to obtain given the restrictions
on local taxation in many states and the fact that EPA will not be providing funding to local governments to implement their
storm water programs.

Municipalities also expressed concerns regarding enforcement of EPA's proposed approach. Some municipalities remarked
that they did not have appropriate legal authority to address these discharges. Several commenters also stated that requiring
municipalities to be responsible for addressing storm water discharges associated with industrial activity through their municipal
system would result in unequal treatment of industries nationwide because of different municipal requirements and enforcement
procedures. Several municipal entities expressed concern with regard to their responsibility and liability for pollutants
discharged to their municipal storm sewer system, and further asserted that it was unfair to require municipalities to bear the full
cost of controlling such pollutants. Other municipalities suggested that overall municipal storm water control would be impaired,
since municipalities would spend a disproportionate amount of resources trying to control industrial discharges through their
sewers, rather than addressing other storm water problems. In a related vein, certain commenters suggested that, where industrial
storm water was a significant problem in a municipal sewer, EPA's proposed approach would hamper enforcement at the federal/
state level, since all enforcement measures could be directed only at the municipality, rather than at the most direct source of
that problem.

In response to all of these concerns, EPA has decided to require storm water discharges associated with industrial activity which
discharge through municipal separate storm sewers to obtain separate individual or general NPDES permits. EPA believes that
this change will adequately address all of the key concerns raised by commenters.

The Agency was particularly influenced by concerns that many municipalities lacked the authority under state law to address
industrial storm water practices. EPA had assumed that since several cities regulate construction site activities, that they could
regulate other industrial operations in a similar manner. Several commenters suggested otherwise. In light of these concerns,
EPA agrees with certain commenters that municipal controls on industrial facilities, in lieu of federal control, might not comply
with section 402(p)(3)(A) for those facilities.[FN3] This calls into question whether EPA's proposed approach would have
reasonably implemented Congressional intent to address industrial storm water early and stringently in the permitting process.

EPA also agrees with those commenters who argued that municipal controls on industrial storm water sources were not directly
analogous to the pretreatment program under section 307(b), as EPA suggested in the preamble to the proposal. The authority
of cities to control the type and volume of industrial pollutants into a POTW is generally unquestioned under the laws of
most states, since sewage and industrial waste treatment is a service provided by the municipality. Thus, EPA has greater
confidence that cities can and will adopt effective pretreatment programs. By contrast, many cities are limited in the types
of controls they can impose on flows into storm sewers; cities are more often limited to regulations on quantity of industrial
flows to prevent flooding the system. So too, the pretreatment program allows for federal enforcement of local pretreatment
requirements. Enforcement against direct dischargers (including dischargers through municipal storm sewers) is possible only
when the municipal requirements are contained in an NPDES permit.

Although today's rule will require industrial discharges through municipal storm sewers to be covered by separate permit, EPA
still believes that municipal operators of large and medium municipal systems have an important role in source identification
and the development of pollutant controls for industries that discharge storm water through municipal separate storm sewer
systems is appropriate. Under the CWA, large and medium municipalities are responsible for reducing pollutants in discharges
from municipal separate storm sewers to the maximum extent practicable. Because storm water from industrial facilities may
be a major contributor of pollutants to municipal separate storm sewer systems, municipalities are obligated to develop controls
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for storm water discharges associated with industrial activity through their system in their storm water management program.
(See section VI.H.7. of today's preamble.) The CWA provides that permits for municipal separate storm sewers shall require
municipalities to reduce pollutants to the maximum extent practicable. Permits issued to municipalities for discharges from
municipal separate storm sewers will reflect terms, specified controls, and programs that achieve that goal. As with all NPDES
permits, responsibility and liability is determined by the discharger's compliance with the terms of the permit. A municipality's
responsibility for industrial storm water discharged through their system is governed by the terms of the permit issued. If an
industrial source discharges storm water through a municipal separate storm sewer in violation of requirements incorporated
into a permit for the industrial facility's discharge, that industrial operator of the discharge may be subject to an enforcement
action instituted by the Director of the NPDES program.

Today's rule also requires operators of storm water discharges associated with industrial activity through large and medium
municipal systems to provide municipal entities of the name, location, and type of facility that is discharging to the municipal
system. This information will provide municipalities with a base of information from which management plans can be devised
and implemented. This requirement is in addition to any requirements contained in the industrial facility's permit. As in the
proposal, the notification process will assist cities in development of their industrial control programs.

EPA intends for the NPDES program, through requirements in permits for storm water discharges associated with industrial
activity, to work in concert with municipalities in the industrial component of their storm water management program efforts.
EPA believes that permitting of municipal storm sewer systems and the industrial discharges through them will act in a
complementary manner to fully control the pollutants in those sewer systems. This will fully implement the intent of *48001
Congress to control industrial as well as large and medium municipal storm water discharges as expeditiously and effectively
as possible. This approach will also address the concerns of municipalities that they lack sufficient authority and resources to
control all industrial contributions to their storm sewers and will be liable for discharges outside of their control.

The permit application requirements for large and medium municipal separate storm sewer systems, discussed in more detail
later in today's preamble, address the responsibilities of the municipal operators of these systems to identify and control
pollutants in storm water discharges associated with industrial activity. Permit applications for large and medium municipal
separate storm sewer systems are to identify the location of facilities which discharge storm water associated with industrial
activity to the municipal system (see section VI.H.7. of the preamble). In addition, municipal applicants will provide a
description of a proposed management program to reduce, to the maximum extent practicable, pollutants from storm water
discharges associated with industrial activity which discharge to the municipal system (see section VI.H.7.c of this preamble).
EPA notes that each municipal program will be tailored to the conditions in that city. Differences in regional weather patterns,
hydrology, water quality standards, and storm sewer systems themselves dictate that storm water management practices will
vary to some degree in each municipality. Accordingly, similar industrial storm water discharges may be treated differently in
terms of the requirements imposed by the municipality, depending on the municipal program. Nonetheless, any individual or
general permit issued to the industrial facility must comply with section 402(p)(3)(A) of the CWA.

EPA intends to provide assistance and guidance to municipalities and permitting authorities for developing storm water
management programs that achieve permit requirements. EPA intends to issue a guidance document addressing municipal permit
applications in the near term.

Controls developed in management plans for municipal system permits may take a variety of forms. Where necessary, municipal
permittees can pursue local remedies to develop measures to reduce pollutants or halt storm water discharges with high levels
of pollutants through municipal storm sewer systems. Some local entities have already implemented ordinances or laws that are
designed to reduce the discharge of pollutants to municipal separate storm sewers, while other municipalities have developed a
variety of techniques to control pollutants in storm water. Alternatively, where appropriate, municipal permittees may develop
end-of-pipe controls to control pollutants in these discharges such as regional wet detention ponds or diverting flow to publicly
owned treatment works. Finally, municipal applicants may bring individual storm water discharges, which cannot be adequately
controlled by the municipal permittees or general permit coverage, to the attention of the permitting authority. Then, at the
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Director's discretion, appropriate additional controls can be required in the permit for the facility generating the targeted storm
water discharge.

One commenter suggested that municipal operators of municipal separate storm sewers should have control over all storm water
discharges from a facility that discharges both through the municipal system and to waters of the United States. In response,
under this regulatory and statutory scheme, industries that discharge storm water directly into the waters of the United States,
through municipal separate storm sewer systems, or both are required to obtain permit coverage for their discharges. However,
municipalities are not precluded from exercising control over such facilities through their own municipal authorities.

It is important to note that EPA has established effluent guideline limitations for storm water discharges for nine subcategories
of industrial dischargers (Cement Manufacturing (40 CFR part 411), Feedlots (40 CFR part 412), Fertilizer Manufacturing (40
CFR part 418), Petroleum Refining (40 CFR part 419), Phosphate Manufacturing (40 CFR part 422), Steam Electric (40 CFR
part423), Coal Mining (40 CFR part 434), Ore Mining and Dressing (40 CFR part 440) and Asphalt (40 CFR part 441)). Most of
the existing facilities in these subcategories already have individual permits for their storm water discharges. Under today's rule,
facilities with existing NPDES permits for storm water discharges through a municipal storm sewer will be required to maintain
these permits and apply for an individual permit, under § 122.26(c), when existing permits expire. EPA received numerous
comments supporting this decision because requiring facilities that have existing permits to comply with today's requirements
immediately would be inefficient and not serve improved water quality.

Sections 402(p) (1) and (2) of the CWA provide that discharges from municipal separate storm sewer systems serving a
population of less than 100,000 are not required to obtain a permit prior to October 1, 1992, unless designated on a case-by-
case basis under section 402(p)(2)(E). However, as discussed above, storm water discharges associated with industrial activity
through such municipal systems are not excluded. Thus, under today's rule, all storm water discharges associated with industrial
activity that discharge through municipal separate storm sewer systems are required to obtain NPDES permit coverage, including
those which discharge through systems serving populations less than 100,000. EPA believes requiring permits will address
the legal concerns raised by commenters regarding these sources. In addition, it will allow for control of these significant
sources of pollution while EPA continues to study under section 402(p)(6) whether to require the development of municipal
storm water management plans in these municipalities. If these municipalities do ultimately obtain NPDES permits for their
municipal separate storm sewer systems, early permitting of the industrial contributions may aid those cities in their storm water
management efforts.

In the December 7, 1988, proposal, EPA recognized that storm water discharges associated with industrial activity from Federal
facilities through municipal separate storm sewer systems may pose unique legal and administrative situations. EPA received
numerous comments on this issue, with most of these comments coming from cities and counties. The comments reflected a
general concern with respect to a municipality's ability to control Federal storm water discharges through municipal separate
storm sewer systems. Most municipalities stated that they do not have the legal authority to adequately enforce against problem
storm water discharges from Federal facilities and that these facilities should be required to obtain separate storm water permits.
Some commenters stated that they have no Constitutional authority to regulate Federal facilities or establish regulation for such
facilities. Some commenters indicated that Federal facilities could not be inspected, monitored, or subjected to enforcement
for national security and other jurisdictional reasons. Some commenters argued that without clearly stated legal authority for
the municipality, such dischargers should be required to obtain permits. One *48002 municipality pointed out that Federal
facilities within city limits are exempted from their Erosion and Sediment Control Act and that permits for these facilities should
be required.

Under today's rule, Federal facilities which discharge storm water associated with industrial activity through municipal separate
storm sewer systems will be required to obtain NPDES permit coverage under Federal or State law. EPA believes this will cure
the legal authority problems at the local level raised by the commenters. EPA notes that this requirement is consistent with
section 313(a) of the CWA.
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D. Preliminary Permitting Strategy for Storm Water Discharges Associated With Industrial Activity

Many of the comments received on the December 7, 1988, proposal focused on the difficulties that EPA Regions and authorized
NPDES States, with their finite resources, will have in implementing an effective permitting program for the large number of
storm water discharges associated with industrial activity. Many commenters noted that problems with implementing permit
programs are caused not only by the large number of industrial facilities subject to the program, but by the difficulties associated
with identifying appropriate technologies for controlling storm water at various sites and the differences in the nature and extent
of storm water discharges from different types of industrial facilities.

EPA recognizes these concerns; and based on a consideration of comments from authorized NPDES States, municipalities,
industrial facilities and environmental groups on the permitting framework and permit application requirements for storm
water discharges associated with industrial activity, EPA is in the process of developing a preliminary strategy for permitting
storm water discharges associated with industrial activity. In developing this strategy, EPA recognizes that the CWA provides
flexibility in the manner in which NPDES permits are issued.[FN4] EPA intends to use this flexibility in designing a workable
and reasonable permitting system. In accordance with these considerations, EPA intends to publish in the near future a discussion
of its preliminary permitting strategy for implementing the NPDES storm water program.

The preliminary strategy is intended to establish a framework for developing permitting priorities, and includes a four tier set
of priorities for issuing permits to be implemented over time:

- Tier [—baseline permitting: One or more general permits will be developed to initially cover the majority of storm water
discharges associated with industrial activity;

- Tier II—watershed permitting: Facilities within watersheds shown to be adversely impacted by storm water discharges
associated with industrial activity will be targeted for permitting.

- Tier lll—industry specific permitting: Specific industry categories will be targeted for individual or industry-specific permits;
and

- Tier IV—facility specific permitting: A variety of factors will be used to target specific facilities for individual permits.

Tier I—Baseline Permitting

EPA intends to issue general permits that initially cover the majority of storm water discharges associated with industrial activity
in States without authorized NPDES programs. These permits will also serve as models for States with authorized NPDES
programs.

The consolidation of many sources under one permit will greatly reduce the otherwise overwhelming administrative burden
associated with permitting storm water discharges associated with industrial activity. This approach has a number of additional
advantages, including:

- Requirements will be established for discharges covered by the permit;

- Facilities whose discharges are covered by the permit will have an opportunity for substantial compliance with the CWA;

- The public, including municipal operators of municipal separate storm sewers which may receive storm water discharges

associated with industrial activity, will have access under section 308(b) of the CWA to monitoring data and certain other
information developed by the permittee;
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- EPA will have the opportunity to begin to collect and review data on storm water discharges from priority industries, thereby
supporting the development of subsequent permitting activities;

- Applicable requirements of municipal storm water management programs established in permits for discharges from
municipal separate storm sewer systems will be enforceable directly against non-complying industrial facilities that generate
the discharges;

- The public will be given an opportunity to comment on permitting activities;

- The baseline permits will provide a basis for bringing selected enforcement actions by eliminating many issues which might
otherwise arise in an enforcement proceeding; and

- Finally, the baseline permits will provide a focus for public comment on the development of subsequent phases of the permitting
strategy for storm water discharges, including the development of priorities for State storm water management programs
developed under section 402(p)(6) of the CWA.

Initially, the coverage of the baseline permits will be broad, but the coverage is intended to shrink as other permits are issued
for storm water discharges associated with industrial activities pursuant to Tier II through IV activities.

2. Tier II—Watershed Permitting

Facilities within watersheds shown to be adversely impacted by storm water discharges associated with industrial activity will
be targeted for individual and general permitting. This process can be initiated by identifying receiving waters (or segments
of receiving waters) where storm water discharges associated with industrial activity have been identified as a source of use
impairment or are suspected to be contributing to use impairment.

3. Tier III—Industry Specific Permitting

Specific industry categories will be targeted for individual or industry-specific general permits. These permits will allow
permitting authorities to focus attention and resources on industry categories of particular concern and/or industry categories
where tailored requirements are appropriate. EPA will work with the States to coordinate the development of model permits for
selected classes of industrial storm water discharges. EPA is also working to identify priority industrial categories in the two
reports to Congress required under section 402(p)(5) of the CWA. In addition, group applications that are received can be used
to develop model permits for the appropriate industries.

*48003 4. Tier IV—Facility Specific Permitting

Individual permits will be appropriate for some storm water discharges in addition to those identified under Tier II and III
activities. Individual permits should be issued where warranted by: the pollution potential of the discharge; the need for
individual control mechanisms; and in cases where reduced administrative burdens exist. For example, individual NPDES
permits for facilities with process discharges should be expanded during the normal process of permit reissuance to cover storm
water discharges from the facility.

5. Relationship of Strategy to Permit Applications Requirements

The preliminary long-term permitting strategy described above identifies several permit schemes that EPA anticipates will
be used in addressing storm water discharges associated with industrial activity. One issue that arises with this strategy is
determining the appropriate information needed to develop and issue permits for these discharges. The NPDES regulatory
scheme provides three major options for obtaining permit coverage for storm water discharges associated with industrial activity:
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(1) Individual permit applications; (2) group applications; and (3) case-by-case requirements developed for general permit
coverage.

a. Individual permit application requirements. Today's notice establishes requirements for individual permit applications for
storm water discharges associated with industrial activity. These application requirements are applicable for all storm water
discharges associated with industrial activity, except where the operator of the discharge is participating in a group application
or a general permit is issued to cover the discharge and the general permit provides alternative means to obtain permit coverage.
Information in individual applications is intended to be used in developing the site-specific conditions generally associated
with individual permits.

Individual permit applications are expected to play an important role in all tiers of the Strategy, even where general permits
are used. Although general permits may provide for notification requirements that operate in lieu of the requirement to submit
individual permit applications, the individual permit applications may be needed under several circumstances. Examples
include: where a general permit requires the submission of a permit application as the notice of intent to be covered by the
permit; where the owner or operator authorized by a general permit requests to be excluded from the coverage of the general
permit by applying for a permit (see 40 CFR 122.28(b)(2)(iii) for EPA issued general permits); and where the Director requires
an owner or operator authorized by a general permit to apply for an individual permit (see 40 CFR 122.28(b)(2)(ii) for EPA
issued general permits).

b. Group applications. Today's rule also promulgates requirements for group applications for storm water discharges associated
with industrial activity. These applications provide participants of groups with sufficiently similar storm water discharges an
alternative mechanism for applying for permit coverage.

The group application requirements are primarily intended to provide information for developing industry specific general
permits. (Group applications can also be used to issue individual permits in authorized NPDES States without general permit
authority or where otherwise appropriate). As such, group application requirements correlate well with the Tier III permitting
activities identified in the long-term permitting Strategy.

c. Case-by-case requirements. 40 CFR 122.21(a) excludes persons covered by general permits from requirements to submit
individual permit applications. Further, the general permit regulations at 40 CFR 122.28 do not address the issue of how a
potential permittee is to apply to be covered under a general permit. Rather, conditions for notification of intent (NOI) to be
covered by the general permit are established in the permits on a case-by-case basis, and operate in lieu of permit application
requirements. Requirements for submitting NOIs to be covered by a general permit can range from full applications (this would
be Form 1 and Form 2F for most discharges composed entirely of storm water discharges associated with industrial activity),
to no notice. EPA recommends that the NOI requirements established in a general permit for storm water discharges associated
with industrial activity be commensurate with the needs of the permit writer in establishing the permit and the permit program.
The baseline general permit described in Tier I is intended to support the development of controls for storm water discharges
associated with industrial activity that can be supported by the limited resources of the permitting Agency. In this regard, the
burdens of receiving and reviewing NOI's from the large number of facilities covered by the permit should also be considered
when developing NOI requirements. In addition, NOI requirements should be developed in conjunction with permit conditions
establishing reporting requirements during the term of the permit.

NOI requirements in general permits can establish a mechanism which can be used to establish a clear accounting of the number
of permittees covered by the general permit, the nature of operations at the facility generating the discharge, their identity and
location. The NOI can be used as an initial screening tool to determine discharges where individual permits are appropriate.
Also, the NOI can be used to identify classes of discharges appropriate for more specific general permits, as well as provide
information needed to notify such dischargers of the issuance of a more specific general permit. In addition, the NOI can provide
for the identification of the permittee to provide a basis for enforcement and compliance monitoring strategies. EPA will further
address this issue in the context of specific general permits it plans to issue in the near future.
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Today's rule requires that individual permit applications for storm water discharges associated with industrial activity be
submitted within one year from the date of publication of this notice. EPA is considering issuing general permits for the majority
of storm water discharges associated with industrial activity in those States and territories that do not have authorized State
NPDES programs (MA, ME, NH, FL, LA, TX, OK, NM, SD, AZ, AK, ID, District of Columbia, the Commonwealth of Puerto
Rico, Guam, American Samoa, the Commonwealth of the Northern Mariana Islands, and the Trust Territory of the Pacific
Islands) before that date to enable industrial dischargers of storm water to ascertain whether they are eligible for coverage
under a general permit (and subject to any alternative notification requirements established by the general permit in lieu of
the individual permit application requirements of today's rule) or whether they must submit an individual permit application
(or participate in a group application) before the regulatory deadlines for submitting these applications passes. Storm water
application deadlines are discussed in further detail below.

E. Storm Water Discharge Sampling

Storm water discharges are intermittent by their nature, and pollutant concentrations in storm water discharges will be highly
variable. Not only will variability arise between given events, but the flow and pollutant *48004 concentrations of such
discharges will vary with time during an event. This variability raises two technical problems: how best to characterize the
discharge associated with a single storm event; and how best to characterize the variability between discharges of different
events that may be caused by seasonal changes and changes in material management practices, for example.

Prior to today's rulemaking, 40 CFR 122.21(g)(7) required that applicants for NPDES permits submit quantitative data based
on one grab sample taken every hour of the discharge for the first four hours of discharge. EPA has modified this requirement
such that, instead of collecting and analyzing four grab samples individually, applicants for permits addressing storm water
discharges associated with industrial activity will provide data as indicators of two sets of conditions: data collected during the
first 30 minutes of discharge and flow-weighted average storm event concentrations. Large and medium municipalities will
provide data on flow-weighted average storm event concentrations only.

Data describing pollutants in a grab sample taken during the first few minutes of the discharge can often be used as a screen for
non-storm water discharges to separate storm sewers because such pollutants may be flushed out of the system during the initial
portion of the discharge. In addition, data from the first few minutes of a discharge are useful because much of the traditional
structural technology used to control storm water discharges, including detention and retention devices, may only provide
controls for the first portion of the discharge, with relatively little or no control for the remainder of the discharge. Data from the
first portion of the discharge will give an indication of the potential usefulness of these techniques to reduce pollutants in storm
water discharges. Also, such discharges may be primarily responsible for pollutant shocks to the ecosystem in receiving waters.

Studies such as NURP have shown that flow-weighted average concentrations of storm water discharges are useful for estimating
pollutant loads and for evaluating certain concentration-based water quality impacts. The use of flow-weighted composite
samples are also consistent with comments raised by various industry representatives during previous Agency rulemakings that
continuous monitoring of discharges from storm events is necessary to adequately characterize such discharges.

EPA requested comment on the feasibility of the proposed modification of sampling procedures at § 122.21(g)(7) and the
ability to characterize pollutants in storm water discharges with an average concentration from the first portion of the discharge
compared to collecting and separately analyzing four grab samples. It was proposed that an event composite sample be collected,
as well as a grab sample collected during the first 20 minutes of runoff. Comments were solicited as to whether or not this
sampling method would provide better definition of the storm load for runoff characterization than would the requirement to
collect and separately analyze four grab samples.

Many commenters questioned the ability to obtain a 20 minute sample in the absence of automatic samplers. Some believed

that pollutants measured by such a sample can be accounted for in the event composite sample. Others argued that this is an
unwarranted sampling effort if municipal storm water management plans are to be geared to achieving annual pollutant load
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reductions. Many commenters advised that problems accessing sampling stations and mobilizing sampling crews, particularly
after working hours, made sampling during the first 20 minutes impractical. These comments were made particularly with
respect to municipalities, where the geographical areas could encompass several hundred square miles. Several alternatives
were suggested including: the collection of a sample in the first hour, and representative grab sampling in the next three hours,
one per hour; or perform time proportioned sampling for up to four hours.

Because of the logistical problems associated with collecting samples during the first few minutes of discharge from municipal
systems, EPA will only require such sampling from industrial facilities. Municipal systems will be spread out over many
square miles with sampling locations potentially several miles from public works departments or other responsible government
agencies. Reaching such locations in order to obtain samples during the first few minutes of a storm event may prove impossible.
For essentially the same reasons, the requirement has been modified to encompass the first 30 minutes of the discharge, instead
of 20 minutes, for industrial discharges. The rule also clarifies that the sample should be taken during the first 30 minutes or
as soon thereafter as practicable. Where appropriate, characterization of this portion of the discharge from selected outfalls or
sampling points may be a condition to permits issued to municipalities. With regard to protocols for the collection of sample
aliquots for flow-weighted composite samples, § 122.21(g)(7) provides that municipal applicants may collect flow-weighted
composite samples using different protocols with respect to the time duration between the collection of sample aliquots, subject
to the approval of the Director or Regional Administrator. In other words, the period may be extended from 15 minutes to 20
or 25 minutes between sample aliquots, or decreased from 15 to 10 or 5 minutes.

Other comments raised issues that apply both to the impact of runoff characterization and the first discharge representation.
These primarily pertained to regions that have well defined wet and dry seasons. Comments questioned whether or not it is
fair to assume that the initial storm or two of a wet season, which will have very high pollutant concentrations, are actually
representative of the runoff concentrations for the area.

In response, EPA believes that it is important to represent the first part of the discharge either separately or as a part of the
event composite samples. This loading is made up primarily of the mass of unattached fine particulates and readily soluble
surface load that accumulates between storms. This load washes off of the basin's directly connected paved surfaces when the
runoff velocities reach the level required for entrainment of the particulate load into the surface flow. It should be noted that for
very fine particulates and solubles, this can occur very soon after the storm begins and much sooner than the peak flow. The
first few minutes of discharge represents a shock load to the receiving water, in terms of concentration of pollutants, because
for many constituents the highest concentrations of the event will occur during this initial period. Due to the need to properly
quantify this load, it is not necessary to represent the first discharge from the upper reaches of the outfall's tributary area. In
runoff characterization basins, the assumption is that the land use in the basin is homogeneous, or nearly so, and that the first
discharge from the lower reaches for all intents and purposes is representative of the entire basin. If a sample is taken during
the first 30 minutes of the runoff, it will be composed primarily of first discharge. If the sample is taken at the outfall an hour
into the event, it may contain *48005 discharge from the remote portions of the basin. It will not be representative of the
discharge because it will also contain later washoff from the lower reaches of the basin, resulting in a low estimation of the first
discharge load of most constituents. Conversely, larger suspended particulates that normally are not present in first discharge
due to inadequate velocities will appear in this later sampling scenario because of the influence of higher runoff rates in the
lower basin. Many commonly used management practices are designed based on their ability to treat a volume of water defined
by the first discharge phenomenon. It is important to characterize the first discharge load because most management practices
effectively treat only, or primarily, this load.

It should be noted that first discharge runoff is sometimes contaminated by non-storm water related pollutants. In many urban
catchments, contaminants that result from illicit connections and illegal dumping may be stored in the system until “flushed”
during the initial storm period. This does not negate the need for information on the characteristic first discharge load, but does
indicate that the first phase field screen results for illicit connections should be used to help define those outfalls where this
problem might exist.
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Several methods can be used to develop an event average concentration. Either automatic or manual sampling techniques can
be used that sample the entire hydrograph, or at least the first four hours of it, that will result in several discrete samples and
associated flow rates that represent the various flow regimes of an event. These procedures have the potential for providing either
an event average concentration, an event mean concentration, or discrete definition of the washoff process. Automatic sampling
procedures are also available that collect a single composite sample, either on a time-proportioned or flow proportioned basis.

When discrete samples are collected, an event average composite sample can be produced by the manual composite of the
discrete samples in equal volumes. Laboratory analysis of time proportioned composite samples will directly yield the event
average concentration. Mathematical averaging of discrete sample analysis results will yield an event average concentration.

When discrete samples are collected, a flow-weighted composite sample can be produced based on the discharge record. This is
done by manually flow proportioning the volumes of the individual samples. Laboratory analysis of flow weighted composite
samples will directly yield an event mean concentration. Mathematical integration of the change in concentrations and mass
flux of the discharge for discrete sample data can produce an event mean concentration. This procedure was used during the
NURP program.

EPA wishes to emphasize that the reason for sampling the type of storm event identified in § 122.21(g)(7) is to provide
information that represents local conditions that will be used to create sound storm water management plans. Based on the
method to be used to generate system-wide estimates of pollutant loads, either method, discrete or event average concentrations,
may be preferable to the other. If simulation models will be used to generate loading estimates, analysis of discrete samples will
be more valuable so that calibration of water quality and hydrology may be performed. On the other hand, simple estimation
methods based on event average or event mean concentrations may not justify the additional cost of discrete sample analysis.

EPA believes that the first discharge loading should be represented in the permit application from industrial facilities and,
if appropriate, permitting authorities may require the same in the discharge characterization component of permits issued to
municipalities. The first discharge load should also be represented as part of an event composite sample. This requirement will
assist industries in the development of effective storm water management plans.

EPA requested comments on the appropriateness of the proposed rules and of proposed amendments to the rules regarding
discharge sampling. Comments were received which addressed the appropriateness of imposing uniform national guidelines.
Several commenters are concerned that uniform national guidelines may not be appropriate due to the geographic variations
in meteorology, topography, and pollutant sources. While some assert that a uniform guideline will provide consistency of the
sample results, others prefer a program based on regional or State guidelines that more specifically address their situation.

Several commenters, addressing industrial permit application requirements, preferred that the owner/operator be allowed to set
an individual sampling protocol with approval of the permit writer. Some commenters were concerned that one event may not
be sufficient to characterize runoff from a basin as this may result in gross over-estimation or underestimation of the pollutant
loads. Others indicated confusion with regard to sampling procedures, lab analysis procedures, and the purpose of the program.

In response, today's regulations establish certain minimum requirements. Municipalities and industries may vary from these
requirements to the extent that their implementation is at least as stringent as outlined in today's rule. EPA views today's rule
as a means to provide assurance as to the quality of the data collected; and to this end, it is important that the minimum level
of sampling required be well defined.

In response to EPA's proposal that the first discharge be included in “representative” storm sampling, several commenters made
their concerns known about the possible equipment necessary to meet this requirement. Several commenters are concerned that
in order to get a first discharge sample, automatic sampling equipment will be required. Concerns related to the need for this
equipment surfaced in the comments frequently; most advised that the equipment is expensive and that the demand on sampling
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equipment will be too large for suppliers and manufacturers to meet. Although equipment can be leased, some commenters
maintained that not enough rental equipment is available to make this a viable option in many instances.

EPA is not promoting or requiring the use of automated equipment to satisfy the sampling requirements. A community may find
that in the long run it would be more convenient to have such equipment since sampling is required not only during preparation
of the application, but also may be required during the term of the permit to assure that the program goals are being met.
Discharge measurement is necessary in order for the sample data to have any meaning. If unattended automatic sampling is to
be performed, then unattended flow measurement will be required too.

EPA realizes that equipment availability is a legitimate concern. However, there is no practical recommendation that can be made
relative to the availability of equipment. If automatic sampling equipment is not available, manual sampling is an appropriate
alternative.

F. Storm Water Discharges Associated With Industrial Activity

1. Permit Applicability

a. Storm water discharges associated with industrial activity to waters of the United States. Under today's rule dischargers of
storm water associated *48006 with industrial activity are required to apply for an NPDES permit. Permits are to be applied
for in one of three ways depending on the type of facility: Through the individual permit application process; through the group
application process; or through a notice of intent to be covered by general permit.

Storm water discharges associated with the industrial activities identified under § 122.26(b)(14) of today's rule may avail
themselves of general permits that EPA intends to propose and promulgate in the near future. The general permit will be available
to be promulgated in each non-NPDES State, following State certification, and as a model for use by NPDES States with
general permit authority. It is envisioned that these general permits will provide baseline storm water management practices.
For certain categories of industries, specific management practices will be prescribed in addition to the baseline management
practices. As information on specific types of industrial activities is developed, other, more industry-specific general permits
will be developed.

Today's rule requires facilities with existing NPDES permits for storm water discharges to apply for individual permits under the
individual permit application requirements found at 122.26(c) 180 days before their current permit expires. Facilities not eligible
for coverage under a general permit are required to file an individual or group permit application in accordance with today's rule.
The general permits to be proposed and promulgated will indicate what facilities are eligible for coverage by the general permit.

b. Storm water discharges through municipal storm sewers. As discussed above, many operators of storm water discharges
associated with industrial activity are not required to apply for an individual permit or participate in a group application under
§ 122.26(c) of today's rule if covered by a general permit. Under the December 7, 1988, proposal, dischargers through large
and medium municipal separate storm sewer systems were not required, as a general rule, to apply for an individual permit
or as a group applicant. Today's rule is a departure from that proposal. Today's rule requires all dischargers through municipal
separate storm sewer systems to apply for an individual permit, apply as part of a group application, or seek coverage under a
promulgated general permit for storm water discharges associated with industrial activity.

Municipal operators of large and medium municipal separate storm sewer systems are responsible for obtaining system-wide
or area permits for their system's discharges. These permits are expected to require that controls be placed on storm water
discharges associated with industrial activity which discharge through the municipal system. It is anticipated that general or
individual permits covering industrial storm water dischargers to these municipal separate storm sewer systems will require
industries to comply with the terms of the permit issued to the municipality, as well other terms specific to the permittee.
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c. Storm water discharges through non-municipal storm sewers. Under today's rulemaking all operators of storm water
discharges associated with industrial activity that discharge into a privately or Federally owned storm water conveyance (a storm
water conveyance that is not a municipal separate storm sewer) will be required to be covered by an NPDES permit (e.g. an
individual permit, general permit, or as a co-permittee to a permit issued to the operator of the portion of the system that directly
discharges to waters of the United States). This is a departure from the “either/or” approach that EPA requested comments on
in the December 7, 1988, notice. The “either/or” approach would have allowed either the system discharges to be covered by
a permit issued to the owner/operator of the system segment that discharged to waters of the United States, or by an individual
permit issued to each contributor to the non-municipal conveyance.

EPA requested comments on the advantages and disadvantages of retaining the “either/or” approach for non-municipal storm
sewers. An abundance of comment was received by EPA on this particular part of the program. A number of industrial
commenters and a smaller number of municipalities favored retaining the “either/or” approach as proposed, while most
municipal entities, one industry, and one trade association favored requiring permits for each discharger.

Two commenters stated that private owners of conveyances may not have the legal authority to implement controls on discharges
through their system and would not want to be held responsible for such controls. EPA agrees that this is a potential problem.
Therefore, today's rule will require permit coverage for each storm water discharge associated with industrial activity.

One commenter supported the concept of requiring all the facilities that discharge to a non-municipal conveyance to be co-
permittees. EPA agrees that this type of permitting scheme, along with other permit schemes such as area or general permits, is
appropriate for discharges from non-municipal sewers, as long as each storm water discharge through the system is associated
with industrial activity and thus currently subject to NPDES permit coverage.

One State agency commented that in the interest of uniformity, all industries that discharge to non-municipal conveyances
should be required to conform to the application requirements. One industry stated that the rules must provide a way for the
last discharger before the waters of the U.S. to require permits for facilities discharging into the upper portions of the system.
EPA agrees with these comments. Today's rule provides that each discharger may be covered under individual permits, as co-
permittees to a single permit, or by general permit rather than holding the last discharger to the waters of the United States
solely responsible.

In response to one commenter, the term “non-municipal” has been clarified to explain that the term refers to non-publicly owned
or Federally-owned storm sewer systems.

Some commenters supporting the approach as proposed, noted that industrial storm water dischargers into such systems can
take advantage of the group application process. EPA agrees that in appropriate circumstances, such as when industrial facilities
discharging storm water to the same system are sufficiently similar, group applications can be used for discharges to non-
municipal conveyances. However, EPA believes that it would be inappropriate to approve group applications for those facilities
whose only similarity is that they discharge storm water into the same private conveyance system. The efficacy of the group
application procedures is predicated on the similarity of operations and other factors. The fact that several industries discharge
storm water to the same non-municipal sewer system alone may not make these discharges sufficiently similar for group
application approval.

One commenter suggested that EPA has not established any deadlines for submission of permit applications for storm water
discharges associated with industrial activity through non-municipal separate storm sewer systems. EPA wants to clarify that
industrial storm water dischargers into privately owned or Federally owned storm water conveyances are required to apply for
permits in the same time frame as individual or group applicants (or as otherwise provided for in a general permit).

*48007 One commenter stated that the operator of the conveyance that accepts discharges into its system has control and police
power over those that discharge into the system by virtue of the ability to restrict discharges into the system. This commenter
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stated that these facilities should be the entity required to obtain the permit in all cases. Assuming that this statement is true in all
respects, the larger problem is that one's theoretical ability to restrict discharges is not necessarily tied to the reality of enforcing
those restrictions or even detecting problem discharges when they exist. In a similar vein one commenter urged that a private
operator will not be in any worse a position than a municipal entity to determine who is the source of pollution up-stream.
EPA agrees that from a hydrological standpoint this may be true. However, from the standpoint of detection resources, police
powers, enforcement remedies, and other facets of municipal power that may be brought to bear upon problem dischargers,
private systems are in a far more precarious position with respect to controlling discharges from other private sources.

In light of the comments received, EPA has decided that the either/or approach as proposed is inappropriate. Operators of
non-municipal systems will generally be in a poorer position to gain knowledge of pollutants in storm water discharges
and to impose controls on storm water discharges from other facilities than will municipal system operators. In addition,
best management practices and other site-specific controls are often most appropriate for reducing pollutants in storm water
discharges associated with industrial activity and can often only be effectively addressed in a regulatory scheme that holds
each industrial facility operator directly responsible. The either/or approach as proposed is not conducive to establishing
these types of practices unless each discharger is discharging under a permit. Also, some non-municipal operators of storm
water conveyances, which receive storm water runoff from industrial facilities, may not be generating storm water discharges
associated with industrial activity themselves and, therefore, they would otherwise not need to obtain a permit prior to October
1, 1992, unless specifically designated under section 402(p)(2)(E). Accordingly, EPA disagrees with comments that dischargers
to non-municipal conveyances should have the flexibility to be covered by their permit or covered by the permit issued to the
operator of the outfall to waters to the United States.

2. Scope of “Associated with Industrial Activity”

The September 26, 1984, final regulation divided those discharges that met the regulatory definition of storm water point
source into two groups. The term Group I storm water discharges was defined in an attempt to identify those storm water
discharges which had a higher potential to contribute significantly to environmental impacts. Group I included those discharges
that contained storm water drained from an industrial plant or plant associated areas. Other storm water discharges (such as
those from parking lots and administrative buildings) located on lands used for industrial activity were classified as Group
IT discharges. The regulations defined the term “plant associated areas” by listing several examples of areas that would
be associated with industrial activities. However, the resulting definition led to confusion among the regulated community
regarding the distinctions between the Group I and Group II classifications.

In amending the CWA in 1987, Congress did not explicitly adopt EPA's regulatory classification of Group I and Group 11
discharges. Rather, Congress required EPA to address “storm water discharges associated with industrial activity” in the first
round of storm water permitting. In light of the adoption of the term “associated with industrial activity” in the CWA, and the
ongoing confusion surrounding the previous regulatory definition, EPA has eliminated the regulatory terms “Group I storm
water discharge” and “Group II storm water discharge” pursuant to the December 7, 1987, Court remand and has not revived
it. In addition, today's notice promulgates a definition of the term “storm water discharge associated with industrial activity”at
§ 122.26(b)(14) and clarified the scope of the term.

In describing the scope of the term “associated with industrial activity”, several members of Congress explained in the legislative
history that the term applied if a discharge was “directly related to manufacturing, processing or raw materials storage areas
at an industrial plant.” (Vol. 132 Cong. Rec. H10932, HI0936 (daily ed. October 15, 1986); Vol. 133 Cong. Rec. H176 (daily
ed. January 8, 1987)). Several commenters cited this language in arguing for a more expansive or less expansive definition
of “associated with industrial activity.” EPA believes that the legislative history supports the decision to exclude from the
definition of industrial activity, at § 122.26(b)(14) of today's rule, those facilities that are generally classified under the Office
of Management and Budget Standard Industrial Classifications (SIC) as wholesale, retail, service, or commercial activities.

Two commenters recommended that all commercial enterprises should be required to obtain a permit under this regulation.
Another commenter recommended that all the facilities listed in the December 7, 1988, proposal, including those listed in
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paragraphs (xi) through (xvi) on page 49432 of the December 7, 1988, proposal, should be included. EPA disagrees since
the intent of Congress was to establish a phased and tiered approach to storm water permits, and that only those facilities
having discharges associated with industrial activity should be included initially. The studies to be conducted pursuant to section
402(p)(5) will examine sources of pollutants associated with commercial, retail, and other light business activity. If appropriate,
additional regulations addressing these sources can be developed under section 402(p)(6) of the CWA. As further discussed
below, EPA believes that the facilities identified in paragraphs (xi) through (xvi) are more properly characterized as commercial
or retail facilities, rather than indutrial facilities.

Today's rule clarifies the regulatory definition of “associated with industrial activity” by adopting the language used in the
legislative history and supplementing it with a description of various types of areas that are directly related to an industrial
process (e.g., industrial plant yards, immediate access roads and rail lines, drainage ponds, material handling sites, sites used
for the application or disposal of process waters, sites used for the storage and maintenance of material handling equipment,
and known sites that are presently or have been used in the past for residual treatment, storage or disposal). The agency has also
incorporated some of the suggestions offered by the public in comments.

Three commenters suggested that the permit application should focus only on storm water with the potential to come into contact
with industrial-related pollutant sources, rather than focusing on how plant areas are utilized. These commenters suggested that
facilities that are wholly enclosed or have their operations entirely protected from the elements should not be subject to permit
requirements under today's rule. EPA agrees that these comments have merit with regard to certain types of facilities. Today's
rule defines the term “storm water discharge associated with *48008 industrial activity” to include storm water discharges
from facilities identified in today's rule at 40 CFR 122.21(b)(I4)(xi) (facilities classified as Standard Industrial Classifications
20, 21, 22, 23, 2434, 25, 265, 267, 27, 283, 285, 30, 31 (except 311), 323, 34 (except 3441), 35, 36, 37 (except 373), 38, 39,
4221-25) only if:

areas where material handling equipment or activities, raw materials, intermediate products, final products, waste materials,
by-products, or industrial machinery at these facilities are exposed to storm water. Such areas include: material handling sites;
refuse sites; sites used for the application or disposal of process waste waters (as defined at 40 CFR 401); sites used for the
storage and maintenance of material handling equipment; sites used for residual treatment; storage or disposal; shipping and
receiving areas; manufacturing buildings; material storage areas for raw materials, and intermediate and finished products; and
areas where industrial activity has taken place in the past and significant materials remain and are exposed to storm water.
The critical distinction between the facilities identified at 40 CFR 122.26(b)(14)(xi) and the facilities identified at 40 CFR
122.26(b)(14)(i)-(x) is that the former are not classified as having “storm water discharges associated with industrial activity”
unless certain materials or activities are exposed to storm water. Storm water discharges from the latter set of facilities are
considered to be “associated with industrial activity” regardless of the actual exposure of these same materials or activities to
storm water.

EPA believes this distinction is appropriate because, when considered as a class, most of the activity at the facilities in § 122.26(b)
(14)(xi) is undertaken in buildings; emissions from stacks will be minimal or non-existent; the use of unhoused manufacturing
and heavy industrial equipment will be minimal; outside material storage, disposal or handling generally will not be a part
of the manufacturing process; and generating significant dust or particulates would be atypical. As such, these industries are
more akin or comparable to businesses, such as retail, commercial, or service industries, which Congress did not contemplate
regulating before October 1, 1992, and storm water discharges from these facilities are not “associated with industrial activity.”
Thus, these industries will be required to obtain a permit under today's rule only when the manufacturing processes undertaken
at such facilities would result in storm water contact with industrial materials associated with the facility.

Industrial categories in § 122.26(b)(14)(xi) all tend to engage in production activities in the manner described in the paragraph
above. Facilities under SIC 20 process foods including meats, dairy food, fruit, and flour. Facilities classified under SIC 21
make cigarettes, cigars, chewing tobacco and related products. Under SIC 22, facilities produce yarn, etc., and/or dye and finish
fabrics. Facilities under SIC 23 are in the business of producing clothing by cutting and sewing purchased woven or knitted
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textile products. Facilities under SIC 2434 and 25 are establishments engaged in furniture making. SIC 265 and 267 address
facilities that manufacture paper board products. Facilities under SIC 27 perform services such as bookbinding, plate making,
and printing. Facilities under SIC 283 manufacture pharmaceuticals and facilities under 285 manufacture paints, varnishes,
lacquers, enamels, and allied products. Under SIC 30 establishments manufacture products from plastics and rubber. Those
facilities under SIC 31 (except 311), 323, 34 (except 3441), 35, 36, and 37 (except 373) manufacture industrial and commercial
metal products, machinery, equipment, computers, electrical equipment, and transportation equipment, and glass products made
of purchased glass. Facilities under SIC 38 manufacture scientific and electrical instruments and optical equipment. Those under
SIC 39 manufacture a variety of items such as jewelry, silverware, musical instruments, dolls, toys, and athletic goods. SIC
4221-25 are warehousing and storage activities.

In contrast, the facilities identified by SIC 24 (except and 2434), 26 (except 265 and 267), 28 (except 283 and 285), 29, 311,
32 (except 323), 33, 3441, 373 when taken as a group, are expected to have one or many of the following activities, processes
occurring on-site: storing raw materials, intermediate products, final products, by-products, waste products, or chemicals
outside; smelting; refining; producing significant emissions from stacks or air exhaust systems; loading or unloading chemical
or hazardous substances; the use of unhoused manufacturing and heavy industrial equipment; and generating significant dust
or particulates. Accordingly, these are classes of facilities which can be viewed as generating storm water discharges associated
with industrial activity requiring a permit. Establishments identified under SIC 24 (except 2434) are engaged in operating
sawmills, planing mills and other mills engaged in producing lumber and wood basic materials. SIC 26 facilities are paper mills.
Under SIC 28, facilities produce basic chemical products by predominantly chemical processes. SIC 29 describes facilities
that are engaged in the petroleum industry. Under SIC 311, facilities are engaged in tanning, currying, and finishing hides and
skins. Such processes use chemicals such as sulfuric acid and sodium dichromate, and detergents, and a variety of raw and
intermediate materials. SIC 32 manufacture glass, clay, stone and concrete products form raw materials in the form quarried and
mined stone, clay, and sand. SIC 33 identifies facilities that smelt, refine ferrous and nonferrous metals from ore, pig or scrap,
and manufacturing related products. SIC 3441 identifies facilities manufacturing fabricated structural metal. Facilities under
SIC 373 engage in ship building and repairing. The permit application requirements for storm water discharges from facilities
in these categories are unchanged from the proposal.

Today's rule clarifies that the requirement to apply for a permit applies to storm water discharges from plant areas that are no
longer used for industrial activities (if significant materials remain and are exposed to storm water) as well as areas that are
currently being used for industrial activities. EPA would also clarify that all discharges from these areas including those that
discharge through municipal separate storm sewers are addressed by this rulemaking.

One commenter questioned the use of the word “or” instead of the word “and” to describe storm water “which is located at
an industrial plant ‘or’ directly related to manufacturing, processing, or raw material storage areas at an industrial plant.” The
comment expressed the concern that discharges from areas not located at an industrial plant would be subject to permitting by
this language and questioned whether this was EPA's intent. EPA agrees that this is a potential source of confusion and has
modified this language to reflect the conjunctive instead of the alternative. This change has been made to provide consistency in
the rule whereby some areas at industrial plants, such as administrative parking lots which do not have storm water discharges
commingled with discharges from manufacturing areas, are not included under this rulemaking.

Two commenters wanted clarification of the term “or process water,” in the definition of discharge associated with industrial
activity at § 122.26(b)(14). This rulemaking replaces this term with the term “process waste water” which is defined at 40
CFR part 401.

*48009 One commenter took issue with the decision to include drainage ponds, refuse sites, sites for residual treatment, storage,
or disposal, as areas associated with industrial activity, because it was the commenter's view that such areas are unconnected
with industrial activity. EPA disagrees with this comment. If refuse and other sites are used in conjunction with manufacturing
or the by-products of manufacturing they are clearly associated with industrial activity. As noted above, Congress intended to
include discharges directly related to manufacturing and processing at industrial plants. EPA is convinced that wastes, refuse,
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and residuals are the direct result or consequence of manufacturing and processing and, when located or stored at the plant
that produces them, are directly related to manufacturing and processing at that plant. Storm water drainage from such areas,
especially those areas exposed to the elements (e.g. rainfall) has a high potential for containing pollutants from materials that
were used in the manufacturing process at that facility. One commenter supported the inclusion of these areas since many
toxins degrade very slowly and the mere passage of time will not eliminate their effects. EPA agrees and finalizes this part of
the definition as proposed. One commenter requested clarification of the term “residual” as used in this context. Residual can
generally be defined to include material that is remaining subsequent to completion of an industrial process. One commenter
noted that the current owner of a facility may not know what areas or sites at a facility were used in this manner in the past.
EPA has clarified the definition of discharge associated with industrial activity to include areas where industrial activity has
taken place in the past and significant materials remain and are exposed to storm water. The Agency believes that the current
owner will be in a position to establish these facts.

One commenter suggested including material shipping and receiving areas, waste storage and processing areas, manufacturing
buildings, storage areas for raw materials, supplies, intermediates, and finished products, and material handling facilities as
additional areas “associated with industrial activity.” EPA agrees that this would add clarification to the definition, and has
incorporated these areas into the definition at § 122.26(b)(14).

One commenter stated that the language “point source located at an industrial plant” would include outfalls located at the facility
that are not owned or operated by the facility, but which are municipal storm sewers on easements granted to a municipality
for the conveyance of storm water. EPA agrees that if the industry does not operate the point source then that facility is not
required to obtain a permit for that discharge. A point source is a conveyance that discharges pollutants into the waters of the
United States. If a facility does not operate that point source, then it would be the responsibility of the municipality to cover it
under a permit issued to them. However, if contaminated storm water associated with industrial activity were introduced into
that conveyance by that facility, the facility would be subject to permit application requirements as is all industrial storm water
discharged through municipal sewers.

EPA disagrees with several comments that road drainage or railroad drainage within a facility should not be covered by the
definition. Access roads and rail lines (even those not used for loading and unloading) are areas that are likely to accumulate
extraneous material from raw materials, intermediate products and finished products that are used or transported within, or to
and from, the facility. These areas will also be repositories for pollutants such as oil and grease from machinery or vehicles
using these areas. As such they are related to the industrial activity at facilities. However, the language describing these areas
of industrial activity has been clarified to include those access roads and rail lines that are “used or traveled by carriers of raw
materials, manufactured products, waste material, or by-products used or created by the facility.” For the same reasons haul
roads (roads dedicated to transportation of industrial products at facilities) and similar extensions are required to be addressed
in permit applications. Two industries stated that haul roads and similar extensions should be covered by permits by rule. EPA
is not considering the use of a permit by rule mechanism under this regulation, however this issue will be addressed in the
section 402(p)(5) reports to Congress and in general permits to be proposed and promulgated in the near future. EPA would note
however that facilities with similar operations and storm water concerns that desire to limit administrative burdens associated
with permit applications and obtaining permits may want to avail themselves of the group application and/or general permits.

In response to comments, EPA would also like to clarify that it intends the language “immediate access roads” (including haul
roads) to refer to roads which are exclusively or primarily dedicated for use by the industrial facility. EPA does not expect
facilities to submit permit applications for discharges from public access roads such as state, county, or federal roads such as
highways or BLM roads which happen to be used by the facility. Also, some access roads are used to transport bulk samples
of raw materials or products (such as prospecting samples from potential mines) in small-scale prior to industrial production.
EPA does not intend to require permit applications for access roads to operations which are not yet industrial activities.
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EPA does agree with comments made by several industries that undeveloped areas, or areas that do not encompass those
described above, should generally not be addressed in the permit application, or a storm water permit, as long as the storm water
discharge from these areas is segregated from the storm water discharge associated with the industrial activity at the facility.

Numerous commenters stated that maintenance facilities, if covered, should not be included in the definition. EPA disagrees
with this comment. Maintenance facilities will invariably have points of access and egress, and frequently will have outside
areas where parts are stored or disposed of. Such areas are locations where oil, grease, solvents and other materials associated
with maintenance activities will accumulate. In response to one commenter, such areas are only regulated in the context of those
facilities enumerated in the definition at § 122.26(b)(14), and not similar areas of retail or commercial facilities.

Another commenter requested that “storage areas” be more clearly defined. EPA disagrees that this term needs further
clarification in the context of this section of the rule. However, in response to one comment, tank farms at industrial facilities
are included. Tank farms are in existence to store products and materials created or used by the facility. Accordingly they are
directly related to manufacturing processes.

Regarding storage areas, one commenter stated that the regulations should emphasize that only facilities that are not totally
enclosed are required to submit permit applications. EPA does not agree with this interpretation since use of the generic term
storage area indicates no exceptions for certain physical characteristics. Thus discharges from enclosed storage areas are also
covered by today's rule (except as discussed above). EPA also disagrees with one *48010 comment asserting that small outside
storage areas of finished products at industrial facilities should be excluded under the definition of associated with industrial
activity. EPA believes that such areas are areas associated with industrial activity which Congress intended to be regulated
under the CWA. As noted above, the legislative history refers to storage areas, without reference to whether they are covered
or uncovered, or of a certain size.

The same language, in the legislative history cited above, was careful to state that the term “associated with industrial
activity” does not include storm water “discharges associated with parking lots and administrative and employee buildings.” To
accommodate legislative intent, segregated storm water discharges from these areas will not be required to obtain a permit prior
to October 1, 1992. Many commenters stated that this was an appropriate method in which to limit the scope of “associated
with industrial activity.” However, if a storm water discharge from a parking lot at an industrial facility is mixed with a storm
water discharge “associated with industrial activity,” the combined discharge is subject to permit application requirements for
storm water discharges associated with industrial activity. EPA disagrees with some commenters who urged that office buildings
and administrative parking lots should be covered if they are located at the plant site. EPA agrees with one commenter that
inclusion of storm water discharge from these areas would be overstepping Congressional intent unless such are commingled
with storm water discharges from the plant site. Several commenters requested that language be incorporated into the rule which
establishes that storm water discharges from parking lots and administrative areas not be included in the definition of associated
with industrial activity. EPA agrees and has retained language used in the proposal which addresses this distinction.

Storm water discharges from parking lots and administrative buildings along with other discharges from industrial lands that do
not meet the regulatory definition of “associated with industrial activity” and that are segregated from such discharges may be
required to obtain an NPDES permit prior to October 1, 1992, under certain conditions. For example, large parking facilities,
due to their impervious nature may generate large amounts of runoff which may contain significant amounts of oil and grease
and heavy metals which may have adverse impacts on receiving waters. The Administrator or NPDES State has the authority
under section 402(p)(2)(E) of the amended CWA to require a permit prior to October 1, 1992, by designating storm water
discharges such as those from parking lots that are significant contributors of pollutants or contribute to a water quality standard
violation. EPA will address storm water discharges from lands used for industrial activity which do not meet the regulatory
definition of “associated with industrial activity” in the section 402(p)(5) study to determine the appropriate manner to regulate
such discharges.
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Several commenters requested clarification that the definition does not include sheet flow or discharged storm water from
upstream adjacent facilities that enters the land or comingles with discharge from a facility submitting a permit application.
EPA wishes to clarify that operators of facilities are generally responsible for its discharge in its entirety regardless of the initial
source of discharge. However, where an upstream source can be identified and permitted, the liability of a downstream facility
for other storm water entering that facility may be minimized. Facilities in such circumstances may be required to develop
management practices or other run-on/run-off controls, which segregates or otherwise prevents outside runoff from comingling
with its storm water discharge. Some commenters expressed concern about other pollutants which may arrive on a facility's
premises from rainfall. This comment was made in reference to runoff with a high or low pH. If an applicant has reason to believe
that pollutants in its storm water discharge are from such sources, then that needs to be addressed in the permit application and
brought to the attention of the permitting authority, which can draft appropriate permit conditions to reflect these circumstances.

EPA requested comments on clarifying the types of facilities that involve industrial activities and generate storm water. EPA
preferred basing the clarification, in part, on the use of Standard Industrial Classification (SIC) codes, which have been suggested
in comments to prior storm water rulemakings because they are commonly used and accepted and would provide definitions of
facilities involved in industrial activity. Several commenters supported the use by EPA of Standard Industrial Classifications for
the same reasons identified by EPA as a generally used and understood form of classification. It was also noted that using such
a classification would allow targeting for special notification and educational mailings. Three municipalities and three State
authorities commented that SICs were appropriate and endorsed their use as a sound basis for determining which industries
are covered.

One municipality questioned how SIC classifications will be assigned to particular industries. SICs have descriptions of the type
of industrial activity that is engaged in by facilities. Industries will need to assess for themselves whether they are covered by
a listed SIC and submit an application accordingly. Another commenter questioned if Federal facilities that do not have an SIC
code identification are required to file a permit application. Federal facilities will be required to submit a permit application if
they are engaged in an industrial activity that is described under § 122.26(b)(14). The definition of industrial activity incorporates
language that requires Federal facilities to submit permit applications in such circumstances. The language has been further
clarified to include State and municipal facilities.

EPA requested comments on the scope of the definition (types of facilities addressed) as well as the clarity of regulation. EPA
identified the following types of facilities in the proposed regulation as those facilities that would be required to obtain permits
for storm water discharges associated with industrial activity:

(1) Facilities subject to storm water effluent limitations guidelines, new source performance standards, or toxic pollutant effluent
standards under 40 CFR subchapter N (except facilities with toxic pollutant effluent standards which are also identified under
category (xi) of this paragraph). One commenter (a municipality) agreed with EPA that these industries should be addressed in
this rulemaking. No other comments were received on this category. EPA agrees with this comment since these facilities are
those that Congress has required EPA to examine and regulate under the CWA with respect to process water discharges. The
industries in these categories have generally been identified by EPA as the most significant dischargers of process wastewaters
in the country. As such, these facilities are likely to have storm water discharges associated with industrial activity for which
permit applications should be required.

One commenter stated that because oil and gas producers are subject to effluent guidelines, EPA is disregarding the intent of
Congress to exclude *48011 facilities pursuant to section 402(1). EPA disagrees with this comment. EPA is not prohibited from
requiring permit applications from industries with storm water discharge associated with industrial activity. EPA is prohibited
only from requiring a permit for oil and gas exploration, production, processing, or treatment operations, or transmission
facilities that discharge storm water that is not contaminated by contact with or has not come into contact with, any overburden,
raw material, intermediate products, finished products, byproducts or waste products located on the site of such operations such
discharges. In keeping with this requirement, EPA is requiring permit applications from oil and gas exploration, production,
processing, or treatment operations, or transmission facilities that fall into a class of dischargers as described in § 122.26(c)(iii).
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(i1) Facilities classified as Standard Industrial Classifications 24 (except 2434), 26 (except 265 and 267), 28 (except 283 and
285), 29, 311, 32 (except 323), 33, 3411, 373 and (xi). Facilities classified as Standard Industrial Classifications 20, 21, 22, 23,
2434, 25, 265, 267, 27, 283, 285, 30, 31 (except 311), 323, 34 (except 3441), 35, 36, 37 (except 373), 38, 39, 4221-25. One
large municipality and one industry agreed with EPA that facilities covered by these SICs should be covered by this rulemaking.
Many commenters, however, took exception to including all or some of these industries. However as noted elsewhere these
facilities are appropriate for permit applications.

One commenter stated that within certain SICs industries, such as textile manufacturers use few chemicals and that there is
little chance of pollutants in their storm water discharge. EPA agrees that some industries in this category are less likely than
others to have storm water discharges that pose significant risks to receiving water quality. However, there are many other
activities that are undertaken at these facilities that may result in polluted storm water. Further, the CWA is clear in its mandate
to require permit applications for discharges associated with industrial activity. Excluding any of the facilities under these
categories, except where the facility manufacturing plant more closely resembles a commercial or retail outlet would be contrary
to Congressional intent.

One State questioned the inclusion of facilities identified in SIC codes 20-39 because of their temporary and transient nature or
ownership. Agency disagrees that simply because a facility may transfer ownership that storm water quality concerns should
be ignored. If constant ownership was a condition precedent to applying for and obtaining a permit, few if any facilities would
be subject to this rulemaking.

One State estimated that the proposed definition would lead to permits for 18,000 facilities in its State. Consequently this
commenter recommended that the facilities under SIC 20-39 should be limited to those facilities that have to report under
section 313 of title III, Superfund Amendments and Reauthorization Act. However, as noted by another commenter, limiting
permit requirements to these facilities would be contrary to Congressional intent. While use of chemicals at a facility may be
a source of pollution in storm water discharges, other every day activities at an industrial site and associated pollutants such as
oil and grease, also contribute to the discharge of pollutants that are to be addressed by the CWA and these regulations. While
the number of permit applications may number in the thousands, EPA intends for group applications and general permits to be
employed to reduce the administrative burdens as greatly as possible.

Two commenters felt the permit applications should be limited to all entities under SIC 20-39. EPA disagrees that all the
industrial activities that need to be addressed fall within these SICs. Discharges from facilities under paragraphs (i) through (xi)
such as POTWs, transportation facilities, and hazardous waste facilities, are of an industrial nature and clearly were intended
to be addressed before October 1, 1992.

Two commenters stated that SIC 241 should be excluded in that logging is a transitory operation which may occur on a site for
only 2-3 weeks once in a 20-30 year period. It was perceived that delays in obtaining permits for such operations could create
problems in harvest schedule and mill demand. This commenter stated that runoff from such operations should be controlled
by BMPs in effect for such industries and that such a permit would not be practical and would be cost prohibitive.

EPA agrees with the commenter that this provision needs clarification. The existing regulations at 40 CFR 122.27 currently
define the scope of the NPDES program with regard to silvicultural activities. 40 CFR 122.27(b)(1) defines the term
“silvicultural point source” to mean any discrete conveyance related to rock crushing, gravel washing, log sorting, or log storage
facilities which are operated in connection with silvicultural activities and from which pollutants are discharged into waters
of the United States. Section 122.27(b)(1) also excludes certain sources. The definition of discharge associated with industrial
activity does not include activities or facilities that are currently exempt from permitting under NPDES. EPA does not intend to
change the scope of 40 CFR 122.27 in this rulemaking. Accordingly, the definition of “storm water discharge associated with
industrial activity” does not include sources that may be included under SIC 24, but which are excluded under 40 CFR 122.27.
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Further, EPA intends to examine the scope of the NPDES silvicultural regulations at 40 CFR 122.27 as it relates to storm water
discharges in the course of two studies of storm water discharges required under section 402(p)(5) of the CWA.

In response to one comment, EPA intends that the list of applicable SICs will define and identify what industrial facilities
are required to apply. Facilities that warehouse finished products under the same code at a different facility from the site of
manufacturing are not required to file a permit application, unless otherwise covered by this rulemaking.

(iii) Facilities classified as Standard Industrial Classifications 10 through 14 (mineral industry) including active or inactive
mining operations (except for areas of coal mining operations no longer meeting the definition of a reclamation area under 40
CFR 434.11(1) because the performance bond issued to the facility by the appropriate SMCRA authority has been released,
or except for areas of non-coal mining operations which have been released from applicable State or Federal reclamation
requirements after December 17, 1990 and oil and gas exploration, production, processing, or treatment operations, or
transmission facilities that discharge storm water contaminated by contact with or that has come into contact with, any
overburden, raw material, intermediate products, finished products, byproducts or waste products located on the site of
such operations. Several commenters urged that Congress intended to require permits or permit applications only for the
manufacturing sector of the oil and gas industry (or those activities that designated in SIC 20 through 39). EPA disagrees with
this argument. The fact that Congress used the language cited above and not the appropriate the SIC definition explicitly does
not indicate that a broader definition or less exclusive definition was contemplated. According to these comments, all storm
water discharges from oil and gas *48012 exploration and production facilities would be exempt from regulation. However,
EPA is convinced that a facility that is engaged in finding and extracting crude oil and natural gas from subsurface formations,
separating the oil and gas from formation water, and preparing that crude oil for transportation to a refinery for manufacturing
and processing into refined products, will have discharges directly relating to the processing or raw material storage at an
industrial plant and are therefore discharges associated with industrial activity.

For further clarification EPA is intending to focus only on those facilities that are in SIC 10-14. Furthermore, in response to
several comments, this rulemaking will require permit applications for storm water discharges from currently inactive petroleum
related facilities within SIC codes 10-14, if discharges from such facilities meet the requirements as described in section VI.E.7.a.
and § 122.26(c)(1)(iii). Inactive facilities will have storm water associated with industrial activity irrespective of whether the
activity is ongoing. Congress drew no distinction between active and inactive facilities in the statute or in the legislative history.

(iv) Hazardous waste treatment, storage, or disposal facilities that are operating under interim status or a permit under Subtitle C
of the Resource, Conservation and Recovery Act. One commenter believed that all RCRA and Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA) facilities should be specifically identified using SIC codes for further
clarification. EPA considers this to be unnecessarily redundant, since the RCRA/CERCLA identification is sufficient.

Several industries asserted that storm water discharge from landfills, dumps, and land application sites, properly closed or
otherwise subject to corrective or remedial actions under RCRA, should not be included in the definition. One commenter noted
that the runoff from these areas is like runoff from undeveloped areas. One commenter also concluded that landfills, dumps,
and land application sites should also be excluded if they are properly maintained under RCRA.

One commenter also rejected the idea of requiring permits from all active and inactive landfills and open dumps that have
received any industrial wastes, and subtitle C facilities. This commenter felt that these facilities were already adequately covered

under RCRA.

Two industry commenters felt that it would be redundant to have hazardous waste facilities regulated by RCRA and the NPDES
storm water program. One felt this was especially so if there are current pretreatment standards.

The Agency disagrees that all activities that may contribute to storm water discharges at RCRA subtitle C facilities are being fully
controlled and that requiring NPDES permits for storm water discharges at RCRA subtitle C facilities is redundant. First, the vast
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majority of permitted hazardous waste management facilities are industrial facilities involved in the manufacture or processing
of products for distribution in commerce. Their hazardous waste management activities are incidental to the production-related
activities. While RCRA subtitle C regulations impose controls in storm water runoff from hazardous waste management units
and require cleanup of releases of hazardous wastes, they generally do not control non-systematic spills or process. These
releases, from the process itself or the storage of raw materials or finished products are a potential source of storm water
contamination. In addition, RCRA subtitle C (except via corrective action authority) does not address management of “non
hazardous” industrial wastes, which nevertheless could also potentially contaminate storm water runoff.

Second, at commercial hazardous waste management facilities, the RCRA subtitle C permitting requirements and management
standards do not control all releases of potentially toxic materials. For example, some permitted commercial treatment facilities
may store and use chemicals in the treatment of RCRA hazardous wastes. Releases of these treatment chemicals from storage
areas are a potential source of storm water contamination.

Finally, many RCRA subtitle C facilities have inactive Solid Waste Management Units (SWMU's) on the facility property.
These SWMU's may contain areas on the land surface that are contaminated with hazardous constituents. RCRA requires that
hazardous waste management facilities must investigate these areas of potential contamination, and then perform corrective
action to remediate any SWMU's that are of concern. However, the corrective action process at these facilities will not be
completed for a number of years due to the complexity of the cleanup decisions, and due to the fact that many hazardous waste
management facilities do not yet have RCRA permits. Until corrective action has been completed at all such subtitle C facilities,
SWMU's are a potential source of storm water contamination that should be addressed under the NPDES program. Finally,
under section 1004(27) of RCRA, all point source discharges, including those at RCRA regulated facilities, are to be regulated
by the NPDES program. Thus, there is no concern of regulatory overlap, and to the extent that the storm water regulations
are effectively implemented, it will help address these units in a way that alleviates the need for expensive corrective action
in the future.

(v) Landfills, land application sites, and open dumps that receive or have received industrial wastes and that are subject to
regulation under subtitle D of RCRA. EPA received numerous comments supporting the regulation of municipal landfills which
receive industrial waste and are subject to regulation under subtitle D of RCRA. EPA agrees with these comments. These
industries have significant potential for storm water discharges that can adversely affect receiving water.

Two States argued that landfills should be addressed under the non-point source program. EPA disagrees that the non-point
source program is sufficient for addressing these facilities. Further, addressing a class of facilities under the non-point source
program does not exempt storm water discharges from these facilities from regulation under NPDES. The CWA requires EPA
to promulgate regulations for controlling point source discharges of storm water from industrial facilities. Point sources from
landfills consisting of storm water are such discharges requiring an NPDES permit. Several commenters argued that these
discharges are adequately addressed by RCRA and that regulating them under this storm water rule would be redundant.
However, as discussed above, RCRA expressly does not regulate point source discharges subject to NPDES permits. Given
the nature of these facilities and of the material stored or disposed, EPA believes storm water permits are necessary. Similarly
EPA rejects the comment that storm water discharges from these facilities are already adequately regulated by State authority.
Congress has mandated that storm water discharges associated with industrial activity have an NPDES permit.

One commenter wanted EPA to define by size what landfills are covered. In response, it is the intent of these regulations
to require permit applications from all landfills that receive industrial waste. Storm water discharges from such facilities are
addressed because of the nature of the material with which the storm water comes in contact. The size of facility *48013 will
not dictate what type of waste is exposed to the elements.

One commenter requested that the definition of industrial wastes be clarified. For the purpose of this rule, industrial waste

consists of materials delivered to the landfill for disposal and whose origin is any of the facilities described under § 122.26(b)
(14) of this regulation.
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(vi) Facilities involved in the recycling of materials, including metal scrapyards, battery reclaimers, salvage yards, and
automobile junkyards, including but limited to those classified as Standard Industrial Classification 5015 and 5093. One
commenter suggested that the recycling of materials such as paper, glass, plastics, etc., should not be classified as an industrial
activity. EPA disagrees that such facilities should be excluded on that basis. These facilities may be considered industrial, as
are facilities that manufacture such products absent recycling.

Other facilities exhibit traits that indicate industrial activity. In junkyards, the condition of materials and junked vehicles and the
activities occurring on the yard frequently result in significant losses of fluids, which are sources of toxic metals, oil and grease
and polychlorinated aromatic hydrocarbons. Weathering of plated and non-plated metal surfaces may result in contributions of
toxic metals to storm water. Clearly such facilities cannot be classified as commercial or retail.

One municipality felt that “significant recycling” should be defined or clarified. EPA agrees that the proposed language is
ambiguous. It has been clarified to require permit applications from facilities involved in the recycling of materials, including
metal scrapyards, battery reclaimers, salvage yards, and automobile junkyards, including but limited to those classified as
Standard Industrial Classification 5015 and 5093. These SIC codes describe facilities engaged in dismantling, breaking up,
sorting, and wholesale distribution of motor vehicles and parts and a variety of other materials. The Agency believes these SIC
codes clarify the term significant recycling.

One municipality stated that regulation of these facilities under NPDES would be duplicative if they are publicly owned
facilities. One State expressed the view that automobile junkyards, salvage yards could not legitimately be considered industrial
activity. As noted above, EPA disagrees with these comments. Facilities that are actively engaged in the storage and recycling
of products including metals, oil, rubber, and synthetics are in the business of storing and recycling materials associated with
or once used in industrial activity. These activities are not commercial or retail because they are engaged in the dismantling of
motors for distribution in wholesale or retail, and the assembling, breaking up, sorting, and wholesale distribution of scrap and
waste materials, which EPA views as industrial activity. Further, being a publicly owned facility does not confer non-industrial
status.

(vii) Steam electric power generating facilities, including coal handling sites, and onsite and offsite ancillary transformer storage
areas. Most of the comments were against requiring permit applications for onsite and offsite ancillary transformer facilities. One
commenter stated that these transformers did not leak in storage and if there were leakage problems in handling transformers,
such leaks were subject to Federal and State spill clean-up procedures. The same commenter suggested that if EPA required
applications from such facilities that it exclude those that have regular inspections, management practices in place, or those
that store 50 transformers at any one time.

EPA agrees that such facilities should not be covered by today's rule. As one commenter noted, the Toxic Substances Control
Act (TSCA) addresses pollutants associated with transformers that may enter receiving water through storm water discharges.
EPA has examined regulations under TSCA and agrees that regulation of storm water discharges from these facilities should be
the subject of the studies being performed under section 402(p)(5), rather than regulations established by today's rule. Under
TSCA, transformers are required to be stored in a manner that prevents rain water from reaching the stored PCBs or PCB items.
40 CFR 761.65(b)(1)(i). EPA considers transformer storage to be more akin to retail or other light commercial activities, where
items are inventoried in buildings for prolonged periods for use or sale at some point in the future, and where there is no ongoing
manufacturing or other industrial activity within the structure.

One commenter stated that this category of industries should be loosened so that all steam electric facilities are addressed—oil
fired and nuclear. EPA believes that the language as proposed broadly defines the type of industrial activity addressed without
specifying each mode of steam electric production. One commenter noted that the EPA has no authority under the CWA (Train v.
CPIR, Inc., 426 U.S. 1 (1976) to regulate the discharge of source, special nuclear and by-product materials which are regulated
under the Atomic Energy Act. EPA agrees permit applications may not address those aspects of such facilities, however the
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facility in its entirety may not necessarily be exempt. A permit application will be appropriate for discharges from non-exempt
categories.

(viii) Transportation facilities classified as Standard Industrial Classifications 40, 41, 42 (except 4221-25), 43, 44,45, and 5171
which have vehicle maintenance shops, material handling facilities, equipment cleaning operations or airport deicing operations.
Only those portions of the facility that are either involved in vehicle maintenance (including vehicle rehabilitation, mechanical
repairs, painting, fueling, and lubrication), equipment cleaning operations, or which are identified in another subcategory
of facilities under EPA's definition of storm water discharges associated with industrial activity. One commenter requested
clarification of the terms “vehicle maintenance.” Vehicle maintenance refers to the rehabilitation, mechanical repairing, painting,
fueling, and lubricating of instrumentalities of transportation located at the described facilities. EPA is declining to write this
definition into the regulation however since “vehicle maintenance” should not cause confusion as a descriptive term. One
commenter wanted railroad tracks where rail cars are set aside for minor repairs excluded from regulation. In response, if the
activity involves any of the above activities then a permit application is required. Train yards where repairs are undertaken are
associated with industrial activity. Train yards generally have trains which, in and of themselves, can be classified as heavy
industrial equipment. Trains, concentrated in train yards, are diesel fueled, lubricated, and repaired in volumes that connote
industrial activity, rather than retail or commercial activity.

One commenter argued that if gasoline stations are not considered for permitting, then all transportation facilities should be
exempt. EPA disagrees with the thrust of this comment. Transportation facilities such as bus depots, train yards, taxi stations,
and airports are generally larger than individual repair shops, and generally engage in heavier more expansive forms of industrial
activity. In keeping with Congressional intent to cover all industrial facilities, permit applications from such facilities are
appropriate. In contrast, EPA views gas stations as retail commercial facilities not covered *48014 by this regulation. It should
be noted that SIC classifies gas stations as retail.

(ix) POTW lands used for land application treatment technology/sludge disposal, handling or processing areas, and chemical
handling and storage areas. One commenter wanted more clarification of the term POTW lands. Another commenter requested
clarification of the terms sludge disposal, sludge handling areas, and sludge processing areas. One State recommended that
a broader term than POTW should be used. EPA notes that on May 2, 1989, it promulgated NPDES Sewage Sludge Permit
Regulations; State Sludge Management Program Requirements at 40 CFR part 501. This regulation identified those facilities
that are subject to section 405(f) of the CWA as “treatment works treating domestic sewage.”

Inresponse to the above comments, EPA has decided to use this language to define what facilities are required to apply for a storm
water permit. Under this rulemaking “treatment works treating domestic sewage,” or any other sewage sludge or wastewater
treatment device or system used in the storage treatment, recycling, and reclamation of municipal or domestic sewage, including
land dedicated to the disposal of sewage sludge, with a design flow of 1.0 mgd or more, or facilities required to have an approved
pretreatment program under 40 CFR part 403, will be required to apply for a storm water permit. However, permit applications
will not be required to address land where sludge is beneficially reused such as farm lands and home gardens or lands used
for sludge management that are not physically located within the confines (offsite facility) of the facility or where sludge is
beneficially reused in compliance with section 405 of the Clean Water Act (proposed rules were published on February 6, 1989,
at 54 FR 5746). EPA believes that such activity is not “industrial” since it is agricultural or domestic application (non-industrial)
unconnected to the facility generating the material.

EPA received many comments on the necessity and appropriateness of requiring permit applications for storm water discharges
from POTW lands. It was anticipated by numerous commenters that the above cited sludge regulations would adequately address
storm water discharges from lands where sludge is applied. However, the sewage sludge regulations do not directly address
NPDES permit requirements for storm water discharges from POTW lands and related areas to the extent required by today's
rulemaking; the regulations cover only permits for use or disposal of sludge. Also, the regulations proposed on February 4,
1989, cover primarily the technical standards for the composition of sewage sludge which is to be used or disposed. They do
not include detailed permitting requirements for discharges of storm water from lands where sludge has been applied to the
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land. To that extent, EPA is not persuaded by these commenters that POTWs and POTW lands should be excluded from these
storm water permit application requirements.

Two commenters noted that some States already regulate sludge use or disposal activities substantially and that EPA
should refrain from further regulation. EPA disagrees that this is a basis for excluding facilities from Federal requirements.
Notwithstanding regulations in existence under State law, EPA is required by the CWA to promulgate regulations for permit
application for storm water associated with industrial activity. Under the NPDES program, States are able to promulgate more
rigorous requirements. However a minimum level of control is required under Federal law. One commenter also indicated that a
State's sludge land application sites must follow a well defined plan to ensure there is no sludge related runoff. Notwithstanding
that a State may require storm water controls for sludge land applications, as noted above, EPA is required to promulgate
regulations requiring permit applications from appropriate facilities. EPA views facilities such as waste treatment plants that
engage in on-site sludge composting, storage of chemicals such as ferric chloride, alum, polymers, and chlorine, and which
may experience spills and bubbleovers are suitable candidates for storm water permits. Facilities using such materials are not
characteristic of commercial or retail activities. Use and storage of chemicals and the production of material such as sludge, with
attendant heavy metals and organics, is activity that is industrial in nature. The size and scope of activities at the facility will
determine the extent to which such activities are undertaken and such materials used and produced at the facility. Accordingly,
EPA believes limiting the facilities covered under this category to those of 1.0 mgd and those covered under the industrial
pretreatment program is appropriate.

To the extent that permit applicants are already required to employ certain management practices regarding storm water, these
may be incorporated into permits and permit conditions issued by Federal and State permitting authorities. EPA has selected
facilities identified under 40 CFR part 501 (i.e. those with a design flow of 1.0 mgd or more or those required to have an
approved pretreatment program) since these facilities will have largest contribution of industrial process discharges. Sludge
from such facilities will contain higher concentrations of heavy metal and organic pollutants.

One commenter stated that sludge disposal is a public activity that should be addressed in a public facility's storm water
management program under a municipal storm water management program. EPA disagrees. Industrial facilities, whether
publicly owned or not, are required to apply for and obtain permits when they are designated as industrial activity.

Another comment stated that a permit should not be required for facilities that collect all runoff on site and treat it at the same
POTW. EPA believes that a permit application should be required from such facilities. However, the above practice can be
incorporated as a permit condition for such a facility. One commenter stated storm water from sludge and chemical handling
areas can be routed through the headworks of the POTW. The agency agrees that this may be an appropriate management
practice for POTWs as long as other NPDES regulatory requirements are fulfilled with regard to POTWs.

(x) Construction activities, including clearing, grading and excavation activities except operations that result in the disturbance
of less than five acre total land area which are not part of a larger common plan of development or sale. EPA addresses whether
these facilities should be covered by today's rule in section VI.F.8.

The December 7, 1988, proposal also requested comments on including the following other categories of discharges in the
definition of industrial activities: (xii) Automotive repair shops classified as Standard Industrial Classification 751 or 753; (xiii)
Gasoline service stations classified as Standard Industrial Code 5541; (xiv) Lands other than POTW lands (offsite facilities) used
for sludge management; (xv) Lumber and building materials retail facilities classified as Standard Industrial Classification 5211;
(xvi) Landfills, land application sites, and open dumps that do not receive industrial wastes and that are subject to regulation
under subtitle D of RCRA; (xvii) Facilities classified as Standard Industrial Classification 46 (pipelines, except natural gas),
and 492 (gas production and distribution); (xviii) Major electrical powerline corridors.

*48015 EPA received numerous comments on whether to require permit applications for these particular facilities. The
December 7, 1988, proposal reflected EPA's intent not to require permits for these facilities, but rather to address these facilities

A-100



National Pollutant Discharge Elimination System Permit Application..., 55 FR 47990-01

in the two studies required by CWA sections 402(p) (5) and (6). After reviewing the comments on this issue, EPA believes that
these facilities should be addressed under these sections of the CWA. Most of these facilities are classified as light commercial
and retail business establishments, agricultural, facilities where residential or domestic waste is received, or land use activities
where there is no manufacturing. It should be noted that although EPA is not requiring the facilities identified as categories
(xii) to (xviii), in the December 7, 1988, proposal to apply for a permit application under this rulemaking, such facilities may
be designated under section 402(p)(2)(E) of the CWA.

Three commenters recommended that EPA clarify that non-exempt Department of Energy and Department of Defense facilities
should be covered by the storm water regulation. The regulation clearly states that Federal Facilities that are engaged in industrial
activity (i.e. those activities in § 122.26(b)(14)(i)-(xi)) are required to submit permit applications. Those applying for permits
covering Federal facilities should consult the Standard Industrial Classifications for further clarification.

One commenter questioned how EPA intended to regulate municipal facilities engaged in industrial activities. Municipal
facilities that are engaged in the type of industrial activity described above and which discharge into waters of the United States
or municipal separate storm sewer systems are required to apply for permits. These facilities will be covered in the same manner
as other industrial facilities. The fact that they are municipally owned does not in any way exclude them from needing permit
applications under this rulemaking.

One commenter suggested exempting those facilities that have total annual sales less than five million dollars or occupy less
than five acres of land. Another commenter thought that all minor permittees should be exempt. EPA believes that the quality
of storm water and the extent to which discharges impact receiving water is not necessarily related to the size of the facility
or the dollar value of its business. What is important in this regard, is the extent to which steps are taken at facilities to curb
the quantity and type of material that may pollute storm water discharges from these facilities. Therefore EPA has not excluded
facilities from permitting on such a basis. This same commenter stated that the proposed rules should not address facilities with
multiple functions (industrial and retail). EPA disagrees. If a facility engages in activity that is defined in paragraphs (i) through
(xi) above, it is required to apply for a permit regardless of the fact that it also has a retail element. Such facilities need only
submit a permit application for the industrial portion of the facility (as long as storm water from the non-industrial portion is
segregated, as discussed above). This commenter also felt that more studies needed to be undertaken to determine the best way
to regulate industries. EPA agrees that storm water problems need further study and for that reason EPA has devoted substantial
manpower and resources to complete comprehensive studies under section 402(p)(5), while also addressing industrial sources
that need immediate attention under this rulemaking.

One commenter requested that EPA give examples of storm water discharges from each of the facilities that have been designated
for submitting permit applications. Agency believes that this is unnecessary and impractical since every facility, regardless of
the type of industry, will have different terrain, hydrology, weather patterns, management practices and control techniques.
However, EPA intends to issue guidance on filing permit applications for storm water discharges from industrial facilities which
details how an industry goes about filing an industrial permit and dealing with storm water discharges.

Today's rulemaking for storm water discharges associated with industrial activity at § 122.26(c)(1)(i) includes special conditions
for storm water discharges originating from mining operations, oil or gas operations (§ 122.26(c)(1)(iii)), and from the
construction operations listed above (§ 122.26(c)(1)(ii)). These requirements are discussed in more detail in section VI.F.7 and
section VI.LF.9 of today's notice.

3. Individual Application Requirements

Today's rule establishes individual and group permit application requirements for storm water discharges associated with
industrial activity. These requirements will address facilities precluded from coverage under the general permits to be proposed
and promulgated by EPA in the near future. EPA considers it necessary to obtain the information required in individual
permit applications from certain facilities because of the nature of their industrial activity and because of existing institutional
mechanisms for issuing and tracking NPDES permits. Furthermore, some States will not have general permitting authority.
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Facilities located in such States will be required to submit individual applications or participate in a group application. The
following response to comments received on these requirements pertains to these facilities.

Under the September 26, 1984, regulation operators of Group I storm water discharges were required to submit NPDES Form
1 and Form 2C permit applications. In response to post-regulation comments received on that rule, EPA proposed new permit
application requirements (March 7, 1985, (50 FR 9362) and August 12, 1985, (50 FR 32548)) which would have decreased
the analytical sampling requirements of the Form 2C and provided procedures for group applications. Passage of the WQA
in 1987 gave the EPA additional time to consider the appropriate permit application requirements for storm water discharges.
On December 7, 1988, application requirements were proposed and numerous comments were received. Based upon these
comments, modifications and refinements have been made to the industrial storm water permit application.

Some commenters expressed the view that the permit application requirements are too burdensome, require too much paperwork,
are of dubious utility, and focus too greatly on the collection of quantitative data. EPA disagrees. In comparison to prior
approaches for permitting storm water discharges and other existing permitting programs, EPA has streamlined the permit
application process, limited the quantitative data requirements, and required narrative information that will be used to determine
permit conditions that relate to the quality of storm water discharge. To the extent that EPA needs non-quantitative information
to develop appropriate permit conditions, EPA disagrees with the view of some commenters that the information required
is excessive. In response to comments on earlier rulemakings and a comment received on the December 7, 1988, proposal
(stressing that the emphasis should be on site management, rather than monitoring, sampling, and reporting) EPA has shifted the
emphasis of the permit application requirements for storm water discharges associated with industrial activity from the existing
requirements for collection of *48016 quantitative data (sampling data) in Form 2C towards collection of less quantitative
data supplemented by additional information needed for evaluation of the nature of the storm water discharges.

The permit application requirements proposed for storm water discharges reduce the amount of quantitative data required
in the permit application and exempt discharges which contain entirely storm water (i.e. contain no other discharge that,
without the storm water component, would require an NPDES permit), from certain reporting requirements of Form 2C. The
proposed modifications also would exempt applicants for discharges which contain entirely storm water from several non-
quantitative information collection provisions currently required in the Form 2C. The proposed modifications would rely more
on descriptive information for assessing impacts of the storm water discharge. One commenter proposed that information that
the applicant has submitted for other permits be incorporated by reference into the storm water permit application. EPA disagrees
that incorporation by reference is appropriate. The permitting authority will need to have this information readily available
for evaluating permit application and permit conditions. Furthermore, EPA feels that the applicant is in the best position to
provide the information and verify its accuracy. However, if the applicant has such information and it accurately reflects current
circumstances, then the applicant can rely on the information for meeting the information requirements of the application.
Another commenter suggested that EPA should only require the information in § 122.26(c)(1)(A) and (B) (i.e., the requirement
for a topographic map indicating drainage areas and estimate of impervious areas and material management practices). As
explained in greater detail below, EPA is convinced that some quantitative data and the other narrative requirements are
necessary for developing appropriate permit conditions.

Form 2F addressing permit applications for storm water discharges associated with industrial activity is included in today's
final rule. A complete permit application for discharges composed entirely of storm water, will be comprised of Form 2F and
Form 1. Operators of discharges which are composed of both storm water and non-storm water will submit, where required,
a Form 1, an entire Form 2C (or Form 2D) and Form 2F when applying. In this case, the applicant will provide quantitative
data describing the discharge during a storm event in Form 2F and quantitative data describing the discharge during non-storm
events in Form 2C. Non-quantitative information reported in the Form 2C will not have to be reported again in the Form 2F.

Under today's rule, Form 2F for storm water discharges associated with industrial activity would not require the submittal of
all of the quantitative information required in Form 2C, but would require that quantitative data be submitted for:
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- Any pollutant limited in an effluent guideline for an industrial applicant's subcategory;

- Any pollutant listed in the facility's NPDES permit for its process wastewater;

- Oil and grease, TSS, COD, pH, BODS5, total phosphorus, total Kjeldahl nitrogen; nitrate plus nitrite nitrogen; and
- Any information on the discharge required under 40 CFR 122.2/(g)(7) (iii) and (iv).

In order to characterize the discharge(s) sampled, applicants need to submit information regarding the storm event(s) that
generated the sampled discharge, including the date(s) the sample was taken, flow measurements or estimates of the duration
of the storm event(s) sampled, rainfall measurements or estimates from the storm event(s) which generated the sampled runoff,
and the duration between the storm event sampled and the end of the previous storm event. Information regarding the storm
event(s) sampled is necessary to evaluate whether the discharge(s) sampled was generally representative of other discharges
expected to occur during storm events and to characterize the amount and nature of runoff discharges from the site.

One commenter stated that the quantitative information should be limited to those pollutants that are expected to be known
to the applicant. EPA believes this would be inappropriate since there will be no way of determining initially whether these
pollutants are present despite the expectations of the applicant. Once the data is provided, permits can be drafted which address
specific pollutants. This rulemaking requires that the applicant test for oil and grease, COD, pH, BODS, TSS, total Kjeldahl
nitrogen, nitrate plus nitrite nitrogen and total phosphorus. Oil and grease and TSS are a common component of storm water and
can have serious impacts on receiving waters. Oxygen demand (COD and BODS5) will help the permitting authority evaluate
the oxygen depletion potential of the discharge. BODS is the most commonly used indicator of potential oxygen demand. COD
is considered a more inclusive indicator of oxygen demand, especially where metals interfere with the BODS test. The pH will
provide the permitting authority with important information on the potential availability of metals to the receiving flora, fauna
and sediment. Total Kjeldahl nitrogen, nitrate plus nitrite nitrogen and total phosphorus are measures of nutrients which can
impact water quality. Because this data is useful in developing appropriate permit conditions, EPA disagrees with the argument
made by one commenter that quantitative data requirements should be a permit condition and not part of the application process.

In the proposed rule, the Agency used total nitrogen as a parameter. This has been changed to total Kjeldahl nitrogen and nitrate
plus nitrite nitrogen for clarity.

Today's rule defines sampling at industrial sites in terms of sampling for those parameters that have effluent limits in existing
NPDES permits, as well as for any other conventional or nonconventional parameter that might be expected to be found at
the outfall. Comments on the appropriateness of the defined parameters were solicited by the proposal. Numerous commenters
maintained that either the parameter list be made industry specific, or that pollutant categories not detected in the initial screen
be exempted from further testing. Some suggested that only conventional pollutants, inorganics, and metals be sampled unless
reason for others is found.

In terms of specific water quality parameters, it was recommended that surfactants not be tested for unless foam is visible. One
commenter also suggested that fecal coliform sampling is inappropriate for industrial permits applications. One commenter
favored testing for TOC instead of VOC. In response, VOC has been eliminated from the list of parameters because it will
not yield specific usable data. VOC is not specifically required in any sampling in today's rule, except where priority pollutant
scans are required.

Some recommended that procedures be modified to facilitate quicker, less expensive lab analyses. Concern was also raised that
industry might be required to collect its own rainfall data if there is no nearby observation station. Some commenters stated that
EPA should not allow automatic sampling for either biological or oil and grease sampling due to the potential for contamination
in sampling equipment.
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*48017 In response, EPA believes that the sampling requirements for industry in today's rule are reasonable and not
burdensome. These requirements address parameters that have effluent limits in existing NPDES permits, as well as for any other
conventional or nonconventional parameter that might be expected to be found at the applicants outfall. Under this procedure
both industry-specific and site-specific contaminants are already identified in the existing permit. Whether all these parameters
need to be made a part of any discharge characterization plans, under the terms of the permit, will be a case-by-case determination
for the permitting authority. EPA maintains that the test for surfactants (if in effluent guidelines or in the facility's NPDES permit
for process water) is justifiable even when a foam is not obvious at the outfall. The presence of detergents in storm water may
be indicated by foam, but the absence of foam does not indicate that detergents are not present.

EPA requested comments on fecal coliform as a parameter. Fecal coliform was included on the list as an indicator of the presence
of sanitary sewage. In large concentrations, fecal coliform may be an effective indicator of sanitary sewage as opposed to other
animal wastes. EPA believes that sanitary cross connections will also be found at industrial facilities. Furthermore, the test
for fecal coliform is an inexpensive test and its inclusion or exclusion should make little impact financially on the individual
application costs. Sampling for volatile organic carbon shall be accomplished when required, as it is an appropriate indicator
of industrial solvents and organic wastes.

In response to comments, EPA acknowledges that there are certain pollutants that are capable of leaving residues in automatic
sampling devices that will potentially contaminate subsequent samples. In these cases, such as for biological monitoring, if such
a problem is perceived to exist and it is expected that the contaminant will render the subsequent samples unusable, manual grab
samples may be needed. This would include grab samples for pH, temperature, cyanide, total phenols, residual chlorine, oil
and grease, fecal coliform, and fecal streptococcus. EPA is not disallowing the use of automatic sampling because of possible
contamination, as this type of sampling may be the best method for obtaining the necessary samples from a selected storm events.

In addition to the conventional pollutants listed above, this final rule requires applicants, when appropriate, to sample other
pollutants based on a consideration of site-specific factors. These parameters account for pollutants associated with materials
used for production and maintenance, finished products, waste products and non-process materials such as fertilizers and
pesticides that may be present at a facility. Applicants must sample for any pollutant limited in an effluent guideline applicable
to the facility or limited in the facility's NPDES permit. These pollutants will generally be associated with the facility's
manufacturing process or wastes. Other process and non-process related pollutants, will be addressed by complying with the
requirements of 40 CFR 122.21(g)(7)(iii) and (iv).

Section 122.21(g)(7)(iii) requires applicants to indicate whether they know or have reason to believe that any pollutant listed
in Table IV (conventional and nonconventional pollutants) of appendix D to 40 CFR part 122 is discharged. If such a pollutant
is either directly limited or indirectly limited by the terms of the applicant's existing NPDES permit through limitations on an
indicator parameter, the applicant must report quantitative data. For pollutants that are not contained in an effluent limitations
guideline, the applicant must either report quantitative data or describe the reasons the pollutant is expected to be discharged.
With regard to pollutants listed in Table II (organic pollutants) or Table III (metals, cyanide and total phenol) of appendix D,
the applicant must indicate whether they know or have reason to believe such pollutants are discharged from each outfall and, if
they are discharged in amounts greater than 10 parts per billion (ppb), the applicant must report quantitative data. An applicant
qualifying as a small business under 40 CFR 122.21(g)(8), (e.g., coal mines with a probable total annual production of less
than 100,000 tons per year or, for all other applicants, gross total annual sales averaging less than $100,000 per year (in second
quarter 1980 dollars)), is not required to analyze for pollutants listed in Table II of appendix D (the organic toxic pollutants).

Section 122.21(g)(7)(iv) requires applicants to indicate whether they know or have reason to believe that any pollutant in Table
V of appendix D to 40 CFR part 122 (certain hazardous substances) is discharged. For every pollutant expected to be discharged,
the applicant must briefly describe the reasons the pollutant is expected to be discharged and report any existing quantitative
data it has for the pollutant.
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When collecting data for permit applications, applicants may make use of 40 CFR 122.2/(g)(7), which provides that “when an
applicant has two or more outfalls with substantially identical effluents, the Director may allow the applicant to test only one
outfall and report that the quantitative data also applies to the substantially identical outfalls.” Where the facility has availed itself
of this provision, an explanation of why the untested outfalls are “substantially identical” to tested outfalls must be provided in
the application. Where the amount of flow associated with the outfalls with substantially identical effluent differs, measurements
or estimates of the total flow of each of the outfalls must be provided. Several commenters stated that the time and expense
associated with sampling and analysis would be saved if the applicant was able to pick substantially identical outfalls without
prior approval of the permitting authority. EPA disagrees that this would be an appropriate devolution of authority to the permit
applicant. The permitting authority needs to ensure that these outfalls have been grouped according to appropriate criteria (for
example do the outfalls serve similar drainage areas at the facility). Furthermore, EPA is not requiring that the permit applicant
engage in sampling to demonstrate that the outfalls are indeed substantially identical, because that would of course defeat the
purpose of § 122.21(g)(7). The procedure for establishing identical outfalls is not that onerous and provides a means for industry
to save substantially on time and resources for sampling.

EPA proposed and requested comment on a requirement that the facility must sample a storm event that is typical for the area in
terms of duration and severity. The storm event must be greater than 0.1 inches and must be at least 96 hours from the previously
measurable (greater than 0.1 inch rainfall) storm event. In general, variance of the parameters (such as the duration of the event
and the total rainfall of the event) should not exceed 50 percent from the parameters of the average rainfall event in that area.
EPA also requested comments on addressing snow melt events under this definition.

Commenters stated that: median or average rainfall is not an acceptable approach; the minimum depth and duration of rainfall
must be specified; the allowable 50% variation is questionable; the total depth of the storm is irrelevant; and the storm should
be viewed based on the average intensity of the storm. One commenter *48018 suggested that using the median rainfall event
would be a better approach than the average rainfall event.

Others insisted that “representative” or typical storms do not exist in semi-arid climates and that representative rainfall must
be site-specific (regional) and seasonal. Several commenters contended that the requirement for 96 dry hours between events
is not acceptable, with 48 and 72 hours identified as possible alternatives.

One commenter believed that a typical standard design storm, such as the 1-year, 24-hour, or 10-year, 1-hour, would be
preferable. Another commenter felt that the storm event should be based on the rainfall required to generate a minimum discharge
level. One commenter questioned whether the storm is to be sampled at all sites simultaneously.

To clarify its decision on what storm event should be sampled, EPA notes that its selection of the storm event considers both
regional and seasonal variation of precipitation. This is evidenced in the rule with regard to sites in the municipal application
(three events sampled), and in the requirements for industrial group applications (a minimum of two applicants, or one applicant
in groups of less than 10, to be represented in each precipitation zone (see section VI.F.4 below).

The definition of a 0.1 inch minimum was determined by NURP and other studies to be the minimum rainfall depth capable of
producing the rainfall/runoff characteristics necessary to generate a sufficient volume of runoff for meaningful sample analysis.
EPA believes by requiring the average storm to be used as the basis for sampling that depth, duration, and therefore average
rainfall intensity are being regionally defined. The Agency has also added the option of using the median rainfall event instead
of the average. The potential for monitoring events that may not meet this specification should be minimized by allowing
the proposed 50 percent variation in rainfall depth and/or duration from event statistics. However, the 50 percent variation
need only be met when possible. Further, there is flexibility in the rule where the Director may allow or establish site specific
requirements such as the minimum duration between the previous measurable storm event and the storm event sampled, the
amount of precipitation from the storm event to be sampled, and the form of precipitation sampled (snowmelt or rainfall). If
data is obtained from a rain event that does not meet the criteria above, the Director has the discretion to accept the data as valid.
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The December 7, 1988, proposal called for a 96-hour period between events of measurable rainfall, here defined as 0.1 inch,
which provided a four day minimum for the accumulation of pollutants on the surface of the outfalls' tributary areas. The key
word in the definition is “measurable”, which means that the 96-hour period did not necessarily have to be dry, only that no
cleansing rainfall (i.e. 0.1 inch rain event) has occurred. However, after reviewing comments on this issue EPA has decided to
change the period to 72 hours. Many commenters indicated that 96 hours is too restrictive and that securing a sample under
such circumstances would be unnecessarily difficult. EPA agrees that the quality or representativeness of the sample would not
be adversely affected by this change.

EPA does not agree with comments that the requirement of a particular “design” storm would be appropriate. Many commenters
have expressed concern that they might sample an event not meeting the requirements for industrial group applications as
defined. Because there is no way to know with sufficient certainty beforehand that an upcoming event will approximate a one-
year, twenty-four hour storm, many events would be unnecessarily sampled before this event is realized.

EPA does not intend that a municipality or industry be required to sample all required outfalls for a single storm. This would
represent a unmanageable investment in equipment and manpower. In some areas, it may be necessary to sample multiple sites
for a single event due to the irregularity of rainfall, but not all sites.

EPA described parameters for selecting storm events for sampling of municipal and industrial outfalls in the December 7, 1988,
proposal. EPA has received several comments regarding the problems that rainfall measurement in general presents. A recurring
comment relative to reporting rainfall, and in verifying that the storm itself is representative, deals with the spatial distribution
of rainfall. The rainfall measured at an airport does not always represent rainfall at the site, particularly in summer months
when thunderstorms are prevalent. One commenter stated that it would be easier to base the selected storm on either a minimum
discharge, or on a discharge duration other than on the total precipitation, because these parameters are easily measured at
the site and are not dependent on the airport gauges receiving the same rainfall as the site. A few commenters questioned
how to determine typical storm characteristics. One commenter advised that NOAA rainfall reporting stations provide data
that represent only daily rainfall totals, not storm event data. One commenter pointed out that the time frame of the sampling
requirement does not consider that a particular region may be in the midst of a multi-year drought cycle, and that what little
rainfall occurs may have uncharacteristically high levels of pollutants.

The type of rain event sampled is an important parameter in any attempt to characterize system-wide loads based on the sampling
results. Rainfall gauges that report only event total depth will provide the information necessary to characterize most events,
provided that a reasonable estimate of the event duration can be made. If simulation models are to be used in estimating system-
wide loads, rainfall measurement based on time and depth of rainfall will be needed. If the recording stations are not believed
to accurately reflect this distribution, then the data will need to be collected by the applicant at a location central to the tributary
area of the outfall.

The rainfall data collected by NOAA are in most cases available in the form of hourly rainfall depths. This information can be
analyzed to develop characteristic storm depths and durations. In some cases, this information has already been analyzed for
many long term reporting stations by various municipalities, states, and universities. The results of these investigations should
be available to the applicants.

EPA realizes that prolonged rainless periods occur for both semi-arid areas and areas experiencing droughts and that the first
storm after a prolonged dry period may well not be representative of “normal” runoff conditions. In order for the appropriate
system-wide characterization of loads to be made, data must be collected. With regard to the municipal permit application,
today's rule states that runoff characterization data will be collected during three events at from five to ten sites. The rule gives
the Director the flexibility of modifying these requirements.

EPA has defined the parameters for selecting the storm event to be sampled such that at the discretion of the Director, seasonal,
including winter, sampling might be required. EPA has received several comments regarding the problems that snowmelt
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sampling may present. Several commenters are *48019 opposed to monitoring of snowmelt events. The reasons cited include
equipment problems and the unreasonableness of expecting this sampling, because of temperatures and the time required for
personnel to be waiting for events. A few comments addressed the issues of snow pack depth, ambient temperature, and solar
radiation levels, and that the snow pack may filter suspended solids or refreeze such that final melting is uncharacteristically
over-polluted relative to normal conditions. Another commenter contended that it is impossible to manage the melting process
and therefore unreasonable to expect controls to be implemented relative to snowmelt. In essence, it is contended that there is
no first discharge unless the snow pack depth is low and melts quickly.

A few commenters favor monitoring snowmelt, for precisely the same reason that most oppose it: that the runoff from snowmelt
is the most polluted runoff generated in some areas on an annual basis. Where this is the case, sampling snowmelt should be
undertaken in order to accurately assess impacts to receiving streams. EPA is confident that in areas where automated sampling
cannot be relied upon, grab sampling can probably be performed because the nature of the snowmelt process tends to make
the timing of samples less of a problem when compared to typical rainfall events. EPA disagrees that management practices,
either at industrial facilities or with regard to municipalities, cannot address snowmelt. Some areas may need to reassess their
salt application procedures. In addition retention and detention devices may address snowmelt, as well as erosion controls at
construction sites. Thus, obtaining samples of snowmelt is appropriate to allow development of such permit conditions.

Today's rule also modifies the Form 2C requirements by exempting applicants from the requirements at § 122.21(g)(2) (line
drawings), (g)(4) (intermittent flows), (g)(7) (i), (ii), and (v) (various sampling requirements to characterize discharges) if the
discharge covered by the application is composed entirely of storm water. Permit applications for discharges containing storm
water associated with industrial activity would require applicants to provide other non-quantitative information which will aid
permit writers to identify which storm water discharges are associated with industrial activity and to characterize the nature
of the discharge.

Numerous comments were received regarding the requirement to submit a topographic map and site drainage map. Many of
these comments offered alternatives to EPA's proposal. Two commenters suggested that a simple sketch of the site would be
sufficient. Two commenters stated that one or the other should be adequate. One commenter believed that the drainage map was a
good idea, but that the topographic map should be optional. Several commenters submitted that a topographic map was sufficient
and that only SPCC plans or SARA submittals should supplement that. Another commenter argued that information relating to
the location of the nearest surface water or drinking wells would be sufficient. Other commenters believed that a drainage map
alone would indicate all relevant site specific information. Numerous commenters expressed concern that the drainage area map
would be too detailed and that one which depicts the general direction of flow should be sufficient. Clarification was requested
on whether the final rule would require the location of any drinking water wells. One commenter stated that a U.S.G.S. 7.5
quadrangle map will not illustrate drainage systems in all cases, and that therefore the requirement should be optional.

Several commenters agreed with EPA's proposal. One commenter maintained that drainage maps should be required from
developments greater than three acres and from all individual applicants. Several commenters agreed with EPA's proposal that
both maps should be provided, with arrows indicating site drainage and entering and leaving points. It was advised that drainage
maps are useful in locating sources of storm water contamination, and it is useful to identify areas and activities which require
source controls or remedial action. One commenter recommended that the map should extend far enough offsite to demonstrate
how the privately owned system connects to the publicly owned system.

After considering the merits of all the comments and the reasons supporting EPA's proposal, EPA is convinced that a topographic
map and a site drainage map are necessary components of the industrial application. Existing permit application regulations at
40 CFR 122.21(f)(7) require all permit applicants to submit as part of Form 1 a topographic map extending one mile beyond
the property boundaries of the source depicting: the facility and each intake and discharge structure; each hazardous waste
treatment, storage, or disposal facility; each well where fluids from the facility are injected underground; and those wells,
springs, other surface water bodies, and drinking water wells listed in the map area in public records or otherwise known to the
applicant within one-quarter mile of the facility property boundary. (See 47 FR 15304, April 8, 1982.) However, as indicated
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by the comments the information provided under § 122.21(f)(7) is generally not sufficient by itself for evaluating the nature of
storm water discharges associated with industrial activity.

As stated in comments, a drainage map can provide more important site specific information for evaluating the nature of the
storm water discharge in comparison to existing requirements, which require a larger map with only general information. The
volume of a storm water discharge and the pollutants associated with it will depend on the configuration and activities occurring
at the industrial site. One commenter suggested that it would be appropriate to submit an aerial photograph of the site with all
the topographic and drainage information superimposed on the photograph. EPA agrees that this may be an appropriate method
of providing this information. EPA is not requiring a specific format for submitting this information.

EPA is also requiring that a narrative description be submitted to accompany the drainage map. The narrative will provide
a description of on-site features including: existing structures (buildings which cover materials and other material covers;
dikes; diversion ditches, etc.) and non-structural controls (employee training, visual inspections, preventive maintenance, and
housekeeping measures) that are used to prevent or minimize the potential for release of toxic and hazardous pollutants; a
description of significant materials that are currently or in the past have been treated, stored or disposed outside; and the
method of treatment, storage or disposal used. The narrative will also include: a description of activities at materials loading
and unloading areas; the location, manner and frequency in which pesticides, herbicides, soil conditioners and fertilizers are
applied; a description of the soil; and a description of the areas which are predominately responsible for first flush runoff. This
requirement is unchanged from the proposal.

Some commenters believed that information on pesticides, herbicides, and fertilizers and similar products is irrelevant,
incidental to the facility's production activities, and should not be *48020 addressed by this rulemaking. EPA disagrees. As
these materials are applied outside and hence subject to storm events, they are significant sources of pollutants in storm water
discharges whether applied in residential or industrial settings. By providing this information in the permit application the
permit writer will be able to determine whether such activity is associated with industrial activity and the subject of appropriate
permit conditions. Nominal or incidental application of these materials at industrial facilities and non-detects in sampling of
storm water discharges for the permit application will result, in most cases, in these materials not being addressed specifically
in storm water permits.

Today's rule also requires that permit applicants for storm water discharges associated with industrial activity certify that all
of the outfalls covered in the permit application have been tested or evaluated for non-storm water discharges which are not
covered by an NPDES permit. (The applicant need not test for nonstorm water if the certification of the plant storm water
discharges can be evaluated through the use of schematics or other adequate method). Section 405 of the WQA added section
402(p)(3)(B)(ii) to the CWA to require that permits for municipal separate storm sewers effectively prohibit non-storm water
discharges to the storm sewer system. As discussed in part VL.F.7.b of today's preamble, untreated non-storm water discharges
to storm sewers can create severe, wide-spread contamination problems and removing such discharges presents opportunities
for dramatic improvements in the quality of such discharges. Although section 402(p)(3)(B)(ii) specifically addresses municipal
separate storm sewers, EPA believes that illicit non-storm water discharges are as likely to be mixed with storm water at a
facility that discharges directly to the waters of the United States as it is at a facility that discharges to a municipal storm sewer.
Accordingly, EPA feels that it is appropriate to consider potential non-storm water discharges in permit applications for storm
water discharges associated with industrial activity. The certification requirement would not apply to outfalls where storm water
is intentionally mixed with process waste water streams which are already identified in and covered by a permit.

This rulemaking requires applicants for individual permits to submit known information regarding the history of significant
spills at the facility. Several commenters indicated that the extent to which this information is required should be modified. One
commenter stated that the requirement should be limited to those spills that resulted in a complaint or enforcement action. EPA
disagrees. EPA believes that significant spills at a facility should generally include releases of oil or hazardous substances in
excess of reportable quantities under section 311 of the Clean Water Act (see 40 CFR 110.10 and 40 CFR 117.21) or section 102
of CERCLA (see 40 CFR 302.4). Such a requirement is consistent with these regulations and the perception that such spills are
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significant enough to mandate the reporting of their occurrence. Some commenters stated that industries have already submitted
this information in other contexts and should not be required to have to do it again. For the same reason another commenter felt
that submittal of this information represents a waste of manpower and resources. EPA disagrees that requiring this information
is unduly burdensome. If this information has already been provided for another purpose it follows that it is readily available
to the industrial applicant. Thus, the burden of providing this information cannot be considered undue. Furthermore, the permit
authority will need to have this available in order to determine which drainage areas are likely to generate storm water discharges
associated with industrial activity, evaluate pollutants of concern, and develop appropriate permit conditions. However, to keep
this information requirement within reasonable limits and limited to information already available to individual facilities, EPA
has declined to expand the reporting requirements to spills of other materials, such as food as one commenter has suggested.
However, EPA has decided to add raw materials used in food processing or production to the list of significant materials.
Materials such as these may find their way into storm water discharges in such quantities that serious water quality impacts
occur. These materials may find there way into storm water from transportation vehicles carrying materials into the facility,
loading docks, processing areas, storage areas, and disposal sites.

One commenter urged that any information requested should be limited to a period of three years, which is the general NPDES
records retention requirement under 40 CFR 122.21(p) and 40 CFR 112.7(d)(8). EPA agrees with this comment and has limited
historical information requirements to the 3 years prior to the date the application is submitted. In this manner this regulation
will be consistent with records keeping practices under the NPDES and Oil Spill Prevention programs, except sludge programs.

The December 7, 1988, proposal required the applicant to submit a description of each past or present area used for outdoor
storage or disposal of significant materials. One commenter felt that the definition of significant material was too imprecise. EPA
disagrees that the language should be made more precise by delineating every conceivable material that may add pollutants to
storm water. Rather the definition is broad, to encourage permit applicants to list those materials that have the potential to cause
water quality impacts. Stating what materials are addressed in meticulous detail may result in potentially harmful materials
remaining unconsidered in permits. However, EPA has decided to add “fertilizers, pesticides, and raw materials used in the
production or processing of food” to the definition in response to the comment of one State authority that such materials need
to be accounted for due to their potential danger to storm water discharge quality. This same commenter recommended that
“hazardous chemicals” should be added. EPA agrees, and will delineate those chemicals as “hazardous substances” which are
designated under section 101(14) of CERCLA. Further clarification has been added by requiring the listing of any chemical the
facility is required to report pursuant to section 313 of title III of SARA.

Another commenter felt that EPA should not require information of past storage of significant materials. EPA agrees that this
proposed requirement is overbroad and has limited the time frame to those materials that were stored in areas 3 years or fewer
from the date of the permit application. The 3-year limit is consistent with other Agency reporting requirements as discussed
above.

One commenter questioned EPA's proposal not to provide for a waiver from the requirement to submit quantitative data if the
applicant can demonstrate that it is unnecessary for permit issuance. Another commenter said that a waiver is inappropriate.
EPA believes relevant quantitative data are essential to the process, but in this rulemaking the number of pollutants that must be
sampled and analyzed is reduced compared to previous regulations. The proposed requirements for quantitative data are limited
to pollutants that are appropriate for given *48021 site-specific operations, thereby making a waiver unnecessary.

Although the concept of a waiver is attractive because of the perceived potential reduction in burdens for applicants, EPA
believes that because the storm water discharge testing requirements have already been streamlined, a waiver would not in
practice provide significant reductions in burden for either applicants or permit issuing authorities. Requirements to provide
and verify data demonstrating that a waiver is appropriate for a storm water discharge may prove to be more of a burden to the
applicant and the permitting authorities. Establishing such a waiver procedure would be administratively complex and time-
consuming for both EPA and the applicants, without any justifiable benefit. Therefore, this rulemaking does not include a waiver
provision.
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In response to one commenter, EPA wishes to emphasize that if a facility has zero storm water discharge because it is discharging
to a detention pond only, a permit application is not required. Only those discharges to the waters of the United States or
municipal systems need submit notifications, individual or group permit applications, or notices of intent where applicable.
However, if the detention pond overflows or the discharger anticipates that it may overflow, then a permit application should
be submitted.

Two commenters agreed with EPA's proposed requirement to have a description of past and present material management
practices and controls. EPA believes that this is important information directly relating to the quality of storm water that can be
expected at a particular facility and this requirement is retained in today's rule. However, as with other historical information
requirements, EPA is limiting past practices to those that occurred within three years of the date that the application is submitted.
One commenter argued that past practices should not be considered unless there is evidence that past practices cause current
storm water quality problems. EPA anticipates that the information submitted by the applicant will be used to make this
determination and that appropriate permit conditions can be developed accordingly.

One commenter requested clarification on the certification requirement that the data and information in the application is true
and complete to the best of the certifying officer's knowledge. This is a fundamental and integral part of all NPDES permit
applications. It essentially requires the signatory to assure the permit writer, based upon his or her personal knowledge, that
the information has been submitted without a negligent, reckless, or purposeful misrepresentation. EPA intends to interpret this
requirement in the same manner for storm water applications as other applications.

4. Group Applications

Today's final rule provides some industries with the option of participating in a group application, in lieu of submitting
individual permits. There are several reasons for the group application. First, the group application procedure provides adequate
information for issuing permits for certain classes of storm water discharges associated with industrial activity. Second,
numerous commenters supported the concept of the group application as a way to reduce the costs and administrative burdens
associated with storm water permit applications. Third, group applications will reduce the burden on the regulated community
by requiring the submission of quantitative data from only selected members of the group. Fourth, the group application process
will reduce the burden on the permit issuing authority by consolidating information for reviewing permit applications and for
developing general permits suited to certain industrial groups. Where general permits are not appropriate or cannot be issued,
a group application can be used to develop model individual permits, which can significantly reduce the burden of preparing
individual permits.

As noted above in today's preamble, EPA intends to promulgate a general permit that will cover many types of industrial activity.
Industrial dischargers eligible for such permits will generally be required to seek coverage by submittal of a notice of intent.
Facilities that are ineligible for coverage under the general permit will be required to submit an individual permit application
or submit a group application. The group application process promulgated today will serve as an important component to
implement Tier III of EPA's industrial storm water permitting strategy discussed above. The general permit which EPA intends
to promulgate in the near future shall set forth what types of facilities are eligible for coverage.

Some commenters criticized the group application procedure as an abdication of EPA's responsibility to effectively deal with
pollutants in storm water discharges. One commenter stated that every facility subject to these regulations should be required
to submit quantitative data. In response EPA believes, as do numerous commenters, that the group application procedure
is a legitimate and effective way of dealing with a large volume of currently uncontrolled discharges. The only difference
between the group application procedure and issuing individual permits based on individual applications is that the quantitative
data requirements from individual facilities will be less if certain procedures are followed. EPA is convinced that marked
improvements in the process of issuing permits will be achieved when these procedures are followed. Where the storm water
discharge fr