






























































































































































Commission on State Mandates- March 29, 2006 

1 MEMBER GLAAB: Madam Chair and Members, I move 

2 the item. I think staff has done a very good job in 

3 laying out the case. Certainly we're sensitive to the 

4 County of San Bernardino's issues. But I think the case 

5 has been made, and I would like to move the item. 

6 

7 

8 

9 

CHAIR SHEEHAN: Do we have a second? 

Is there a second on this one? 

MEMBER LUJANO: I'll second. 

CHAIR SHEEHAN: Okay, we have a motion and a 

10 second to adopt the staff recommendation. 

11 Before I call for the vote, what I would say to 

12 the claimant, this is a very difficult case. I think as 

13 you can tell with the members up here struggling with 

14 this one, it's not an easy one. The difficulty that I 

15 have is the Kern case, as well as the statutory 

16 construction, the Legislature knows how to write a 

17 mandate if they want the funding to go to the locals. 

18 That was the most difficult thing for me. And with all 

19 the discussion with disasters, and certainly with the 

20 recent disasters, it's a very emotional case for all of 

21 us. But we are bound by the case law that directs the 

22 Commission, and that the Commission is bound by, as well 

23 as the statutes that the Legislature passes on this. So 

24 it is a difficult one. But at least this member feels 

25 compelled to be bound by the cases that we have. 
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1 So we have a motion to adopt the staff 

2 recommendation. 

3 All those in favor, say 11 aye. 11 

4 (A chorus of "ayes" was heard.) 

5 

6 

7 

8 

9 

10 

11 adopted. 

12 

CHAIR SHEEHAN: Those opposed? 

MEMBER SMITH: No. 

CHAIR SHEEHAN: The Controller's office. 

Any abstentions? 

(No audible response) 

CHAIR SHEEHAN: So the staff recommendation is 

MS. HIGASHI: The next item is the Proposed 

13 Statement of Decision. 

14 MS. SHELTON: This is the decision on the SEMS 

15 case; and the only issue is whether it accurately 

16 reflects the Commission's decision and adoption of the 

17 motion. 

18 

19 

20 

21 motion. 

22 

23 

24 

25 

CHAIR SHEEHAN: So any discussion? 

(No audible response) 

CHAIR SHEEHAN: If not, we'll entertain a 

MEMBER GLAAB: So moved. 

CHAIR SHEEHAN: We have a motion. 

Do we have a second? 

MEMBER OLSEN: Second. 
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CHAIR SHEEHAN: A motion and a second. 

All those in favor, say 11 aye. 11 

(A chorus of "ayes" was heard.) 

CHAIR SHEEHAN: Any opposed? 

MEMBER SMITH: No -- yes, I mean no. 

CHAIR SHEEHAN: The Controller's Office is also 

7 on record as opposing them. The motion carries. 

8 

9 

Okay, so we are on to Item --

MS. HIGASHI: We've already passed Item 10 so 

10 this brings us to Item 11. 

11 

12 

CHAIR SHEEHAN: 11? Okay. 

MS. HIGASHI: Assistant Executive Director Nancy 

13 Patton will introduce this item. 

14 MEMBER PATTON: Good morning. 

15 In 1987, the Commission determined that the 

16 earthquake emergency procedure system was a reimbursable 

17 mandate, and adopted parameters and guidelines for the 

18 program. 

19 In 2001, the Commission determined that the 

20 Comprehensive School Safety Plan program was a 

21 reimbursable mandate. 

22 In 2002, the Commission reconsidered this 

23 decision to clarify that the Emergency Procedures program 

24 refers only to earthquake safety procedures. 

25 In 2003, the parameters and guidelines for the 
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1 Comprehensive School Safety Plans were adopted and then 

2 consolidated with the parameters and guidelines for 

3 emergency procedures. 

4 In 2004, AB 2855 amended the Emergency 

5 Procedures program to delete public schools from the 

6 state-mandated requirements for governing boards to 

7 establish earthquake emergency procedure systems and 

8 repealed the requirement that schools allow public 

9 agencies to use school facilities during disasters. 

10 These sections now only apply to private 

11 schools. 

12 AB 2855 also amended the Comprehensive School 

13 Safety Plan program to require a school safety plan to 

14 include emergency procedures for earthquake safety and 

15 use of school facilities during disasters. 

16 In 2005, the State Controller•s Office requested 

17 that the consolidated parameters and guidelines be 

18 amended to conform to the AB 2855 amendments. 

19 Staff concludes that effective January 1, 2005, 

20 based on the amendments made by AB 2855, the Emergency 

21 Procedures, Earthquake Procedures, and Disasters program 

22 is no longer reimbursable and the parameters and 

23 guidelines are no longer required. 

24 Staff agrees with the State Controller•s Office 

25 request and recommends that the Commission: 
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1 Adopt staff proposed amendments to the 

2 consolidated parameters and guidelines to limit 

3 reimbursement to December 31, 2004, for the reimbursable 

4 activities that were approved based on the Commission's 

5 decision on Emergency Procedures. This amendment would 

6 apply to reimbursement claims filed for costs incurred in 

7 fiscal year 2004-05. 

8 Adopt staff's recommended amendments to the 

9 consolidated parameters and guidelines to delete all the 

10 references to, and all reimbursable activities and direct 

11 costs for the Emergency Procedures program. This 

12 amendment would apply to reimbursement claims filed for 

13 costs incurred beginning in fiscal year 2005-06. 

14 Authorize staff to make any non-substantive 

15 technical corrections to the parameters and guidelines 

16 following the hearing. 

17 Will the parties and witnesses please come 

18 forward and state their names for the record? 

19 MR. PALKOWITZ: Good morning. Art Palkowitz on 

20 behalf of San Diego City schools. 

21 CHAIR SHEEHAN: You can go ahead and then the 

22 others will identify themselves. 

23 MR. PALKOWITZ: Okay, thank you. 

24 We were interested in addressing one part of 

25 this decision, trying to summarize this because it took 
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1 me a while to understand it myself. You had the statutes 

2 that were referred to, Emergency Procedures. And these 

3 statutes have been around, I believe, since 1987. And in 

4 these statutes you had what I call the four P's. They 

5 gave reimbursement for: procedures, plans, protective 

6 measures, and also a program, which we refer to training. 

7 So in this bill that came out about in '04, it changed 

8 the language and said, "Now those procedures only apply 

9 to private school, not public school." And 

10 appropriately, that is no longer a state mandate. 

11 And we have over here another mandate that was 

12 related and combined when this Commission dealt with the 

13 parameters and guidelines, referred to as, "Comprehensive 

14 School Safety Plan." 

15 Now, in that Comprehensive School Safety Plan, 

16 when the Legislature changed and took those four P's out 

17 of Emergency Procedures, they put it in the comprehensive 

18 School Safety Plan. 

19 Now, it's our contention that that language is a 

20 continuation for Emergency Procedures into the 

21 Comprehensive School Safety Plan, and has the same effect 

22 as if it was in that Emergency Procedures. 

23 There's a Government Code section, 9604, that 

24 the staff points out in their analysis, that a 

25 restatement of original procedure or a continuation can 

Daniel P. Feldhaus, CSR, Inc. (916) 682-9482 71 



Commission on State Mandates- March 29, 2006 

1 be part of that new statute. And there is precedent by 

2 this Commission, or your predecessors, that that is the 

3 same force and effect, and a new test claim is not 

4 necessary. I mean, if we look at the forest here, we 

5 have the Legislature saying, 11 We know it•s a concern out 

6 there to have earthquake preparedness. And it•s not if, 

7 but when. And we now want to have a requirement that 

8 private schools also be prepared and have these four 

9 P 1 S. 11 

10 There is no contrary language that says, 11 We are 

11 no longer worried about public schools having these four 

12 P 1 s. And only if there is contrary language should we 

13 then decide this is not a continuation. And, therefore, 

14 it would not apply and we would need a new test claim. 11 

15 So it is our contention that based on the 

16 language that is virtually exactly the same the only 

17 difference in the language is they•ve changed 11 pupils 11 

18 and 11 students. 11 I guess 1997 they might have been 

19 11 pupils 11 and now they•re 11 students, 11 or vice versa-- I 1 m 

20 not sure there -- but I 1 m sure the Legislature gave that 

21 a lot of thought. 

22 But it•s really important that when we look at 

23 the whole forest, we see that we now have more 

24 requirements on private schools, and public schools are 

25 equally important, and we want them to do these 
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1 procedures. And in the past, we reimbursed for these 

2 procedures. And we took this language and simultaneously 

3 brought it over there. And that should be a 

4 continuation, and under 9604, under the Government Code, 

5 there really is no need to file a test claim now and go 

6 through that process. 

7 So based on that, we feel that when these 

8 parameters and guidelines are changed, those reimbursable 

9 activities should still be reimbursable now under a 

10 section that really applies to public schools. 

11 

12 

13 

14 members? 

CHAIR SHEEHAN: Okay, anything else? 

MR. PALKOWITZ: That's it. Thank you. 

CHAIR SHEEHAN: Any questions from Commission 

15 (No audible response) 

16 

17 

18 

19 

CHAIR SHEEHAN: All right, thanks. 

Don't go far. 

MR. PALKOWITZ: Okay. 

MR. MIYASHIRO: Thank you, Madam Chair and 

20 members of the Commission. I'm Robert Miyashiro with the 

21 Education Mandated Cost Network. 

22 I think the issue that I'd like to focus on is 

23 what I consider to be a difference of professional 

24 opinion between the Commission staff and the staff 

25 analysis provided to the Legislature when this was 
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1 considered for a vote and actually adopted. 

2 There is no question that AB 2855 moved the 

3 provisions for earthquake and emergency procedures from 

4 one provision of the Education Code to another. It 

5 brought that in to the provisions related to 

6 Comprehensive School Safety Pans. 

7 Your staff concludes that in doing that, the 

8 Legislature did not restate the law; and, therefore, 

9 because there is not a restatement, there is no longer 

10 eligibility for reimbursement of that claim. Because we 

11 currently reimburse the activities related to earthquake 

12 and emergency procedures. Your staff concludes that 

13 movement of those provisions from one section to the 

other was not a re*p996Xrestatement. 

16 this bill before it was voted on by the Legislature. 

17 This analysis characterizes what this bill does before 

18 the final vote is taken. 

19 I would like to draw your attention to page 205 

20 of that handout, where the first provision says that, 

21 11 This bill recasts existing earthquake emergency 

22 procedure systems requirements for public schools 11 

23 I'll get my glasses on-- 11 by consolidating them with the 

24 requirement for Comprehensive School Safety Plan. 11 

25 You move to the third bullet, it says again, 11 It 
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1 recasts by consolidating with the required Comprehensive 

2 School Safety Plan, the existing requirement that the 

3 governing board of each school district and county 

4 Superintendent of Schools that each county establish an 

5 earthquake emergency procedure system in every public 

6 school building under its jurisdiction having an 

7 occupancy capacity of 50 pupils or more than one 

8 classroom." 

9 There are certainly more provisions of that 

10 bill. 

11 I would like to further direct your attention to 

12 page 4 of that analysis, at the very bottom. I've 

13 highlighted two sentences here. It says, "This bill 

14 amends specific education mandates to make them 

15 permissive and no longer reimbursable. In addition, it 

16 consolidates several safety provisions." 

17 Those distinctions are clear. AB 2855 did, in 

18 fact, delete specific requirements and mandates and make 

19 them no longer reimbursable. 

20 It did not do that for Emergency Procedures and 

21 Earthquake Procedures. It simply consolidated them into 

22 the Comprehensive School Safety Plan. 

23 In no case did the Legislature expect that their 

24 act would disallow school district's reimbursement for 

25 those activities. 
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1 This language is clear, prior to the vote taken 

2 by the Senate, that the intent of the Legislature was to 

3 recast these provisions. 

4 The term 11 recast 11 or 11 restate, 11 I think, are 

5 interchangeable. They certainly did not repeal those 

6 provisions. The action that your staff suggests you take 

7 essentially repeals those provisions for purposes of 

8 reimbursement. There is clearly no intent to deny 

9 reimbursement for this mandate when the Legislature 

10 adopted AB 2855. 

11 

12 

13 

14 

CHAIR SHEEHAN: Questions for Mr. Miyashiro? 

(No audible response) 

CHAIR SHEEHAN: Not at this time. Thanks. 

Susan? And then Nancy, I 1 ll have you respond to 

15 some of the issues. 

16 MS. GEANACOU: Good morning, again. Susan 

17 Geanacou, Department of Finance. 

18 The department supports the draft staff analysis 

19 this morning. 

20 We are under the impression the matter would be 

21 on the consent calendar; and we•re not aware that it was 

22 not going to be. So I do not have a budget staff person 

23 here to speak to the nuances of the language. So I 1 d be 

24 glad to address questions, field questions, hopefully be 

25 able to address them. But basically, we support the 
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1 staff analysis. 

2 CHAIR SHEEHAN: Thanks. 

3 Okay, I don't know if staff wants to address 

4 some of the issues. 

5 Camille, do you want to address them? 

6 MS. SHELTON: Sure. This is actually-- it's a 

7 pretty difficult case, and it was hard to interpret, and 

8 certainly you can make arguments on both sides. 

9 But when you look at the original Emergency 

10 Procedures program, like Mr. Miyashiro said, they were 

11 getting reimbursed to implement that program. 

12 With the statute, changing that and moving 

13 Emergency Procedures within the Comprehensive School 

14 Safety Plans, when the Commission adopted the parameters 

15 and guidelines on Comprehensive School Safety Plans, the 

16 Commission specifically found that implementation was not 

17 reimbursable. So they're different programs. 

18 Earthquake Procedure also is a mandate on the 

19 school district, whereas Comprehensive School Safety is a 

20 mandate on the school site. They're very different 

21 programs. And so it would require another test claim to 

22 be filed on the change of the law. 

23 CHAIR SHEEHAN: For the Comprehensive School 

24 Safety Plan, correct. 

25 MS. SHELTON: Can I just make one quick point? 
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CHAIR SHEEHAN: Yes. 

MS. SHELTON: The Government Code section that 

3 is cited in the staff analysis, which is 9604, it does 

4 require a continuation of the program. And our analysis 

5 shows that the program for Emergency Procedures has not 

6 continued in that same form. 

7 

8 

CHAIR SHEEHAN: Yes? 

MR. MIYASHIRO: I'd like to address 

9 Ms. Shelton's point, that Comprehensive School Safety 

10 Plan implementation is not reimbursable. That is the 

11 finding of the Commission that it's not reimbursable. 

12 The Legislature did not make a statement about whether 

13 that activity was compulsory or not. 

14 So just to make clear the distinction, when the 

15 Legislature moved the provisions for Emergency Earthquake 

16 Procedures into Comprehensive School Safety Plan, they 

17 were not passing judgment on whether or not the activity 

18 itself was reimbursable. That finding was made by this 

19 commission. 

20 So what I am arguing is that the reimbursable 

21 costs related to Emergency Procedures prior to AB 2855 

22 were anticipated to continue to be reimbursable after 

23 2855, by the very description of what 2855 did before the 

24 final vote in the Senate took place. 

25 CHAIR SHEEHAN: Questions? 
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Ms. Olsen? 

MEMBER OLSEN: This question is for Camille. 

What you just said then is that, really, we're 

4 dealing with a technical issue here? That is, it's no 

5 longer appropriate to fund this activity under this 

6 particular P and G, but there could be another P and G in 

7 the future that would fund this activity anew; is that 

8 what I'm hearing? 

9 MS. SHELTON: Possibly, possibly. The way that 

10 the Legislature amended the Earthquake Procedure 

11 statutes, they deleted "public schools" and kept it a 

12 mandate for private schools. So that program under that 

13 statute is no longer reimbursable. 

14 And then what it did for the Emergency 

15 Procedures, the discussion of it was moved into the 

16 content of a Comprehensive School Safety Plan. And the 

17 Commission has found what was reimbursable was to prepare 

18 that plan, but not to implement the safety procedures 

19 that are included within the plan. 

20 So if school districts want to continue to be 

21 reimbursed for implementing Earthquake Procedures, they 

22 would have to file another test claim. 

23 

24 

25 

MEMBER OLSEN: Under that statute? 

MR. PALKOWITZ: While you're on that topic -

MEMBER OLSEN: You shook your head "no." Do you 
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1 have to do that or --

2 MR. PALKOWITZ: No, we probably would; but the 

3 problem is that period of time to file it may have 

4 passed. 

5 

6 

MR. MIYASHIRO: January 1st. 

MR. PALKOWITZ: So though you may think, 11 0kay, 

7 if I rule this way, they could just go out and file it 

8 and we will be back in a couple years here on the issue, 11 

9 I believe a period of time to have filed is past. So 

10 there is no recourse for districts throughout the state 

11 to go now and file a new test claim on the four 

12 procedures that were in Emergency Procedures, are now in 

13 Comprehensive School Safety Plan. 

14 Does that make sense? 

15 MEMBER SMITH: I was just going to ask, being 

16 relatively new on the Commission, did we ever ask for a 

17 leg. counsel opinion? Or can we use that type of 

18 guidance in the decision? It would at least appear that 

19 the Senate intended to recast the Earthquake Emergency 

20 Procedure. 

21 I mean, the analysis kind of speaks for itself. 

22 But we•re not in a position, perhaps to disagree 

23 with my own office, but -- so be it. 

24 MS. SHELTON: Just to respond, leg. counsel 

25 opinions are not binding on the interpretation of the 
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1 statute. 

2 MR. PALKOWITZ: But in following that up, the 

3 code section that allows a continuation from one statute 

4 to another, the presumption is, there is a continuation 

5 unless there's a contrary intent. And I guess you would 

6 need to see a showing of what that contrary intent is, to 

7 not have a continuation of it. 

8 I mean, we have the exact language going from 

9 one statute to another. So where is the contrary intent 

10 that says, "No, this is not a continuation of those 

11 activities"? 

12 MEMBER SMITH: Camille, where is the contrary 

13 language? 

14 MS. SHELTON: When you look at the language for 

15 Comprehensive School Safety Plans, the Legislature 

16 directed that the school districts prepare a 

17 comprehensive school safety plan. 

18 The plain language of that statute did not 

19 require them to implement any of the safety procedures 

20 that they're developing. 

21 MR. PALKOWITZ: But that statute was in place 

22 before this took action. 

23 MS. SHELTON: Right. So the Legislature moved 

24 the Earthquake Procedure plans into the scope of the 

25 Comprehensive School Safety Plan; and it becomes a plan 

Daniel P. Feldhaus, CSR, Inc. (916) 682-9482 81 



Commission on State Mandates- March 29, 2006 

1 only. 

2 MR. PALKOWITZ: I guess the Government Code 

3 section that staff cited says you need to show a contrary 

4 intent. Well, when this bill came about, where is the 

5 contrary intent in this bill that says, "No, this is not 

6 a continuation"? 

7 What you're referring to is the Comprehensive 

8 School Plan that was adopted before this bill. 

9 MS. HIGASHI: The Comprehensive School Safety 

10 Plan is a program that affects school sites. The 

11 Emergency Procedures program was one where the mandate 

12 was placed on the school district governing boards. 

13 The program in Emergency Procedures also had a 

14 provision that said specifically, "School districts shall 

15 make their facilities available," etcetera, etcetera, 

16 "during disasters." That language no longer remains in 

17 the Comprehensive School Safety Plan amendment. 

18 What has been -- how it is replaced is, it's the 

19 language that says that within the scope of the Emergency 

20 Procedures, there shall be a policy allowing for the use 

21 of those facilities. So they're not entirely a perfect 

22 match, as you are alleging here. 

23 And I would also like to point out that the 

24 procedures for the Comprehensive School Safety Plan are 

25 different in terms of the development procedures, the 
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1 approval at school site level. There are also grants 

2 available for new schools, and there's also separate 

3 implementation grants available. 

4 MR. PALKOWITZ: I think if we try to envision 

5 when the Legislature looks at these two bills and saw the 

6 Emergency Procedures and saw the Comprehensive School 

7 Safety Plan and said, "Look, we're changing this to 

8 private schools, we need to bring these activities over 

9 so they will be required of public schools," now, did 

10 they say, "Wait a minute, one is a plan for site and one 

11 is for a district"? They said, "No, we want public 

12 schools to do this." And that's where the continuation 

13 is and the same enforcement and the same activities that 

14 they wanted to do. 

15 Yes, they are not exactly right. But where is 

16 the contrary intent in this bill that says, "No, those 

17 activities are not a continuation"? 

18 And I think the code section you cited requires 

19 that. And unless there's a contrary intent, then it is a 

20 continuation. 

21 

22 

23 

CHAIR SHEEHAN: Any further questions? 

(No audible response) 

CHAIR SHEEHAN: No? 

24 As the previous one, this is -- at least for 

25 this -- this is a difficult one because they repealed 
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1 this, they moved it over here. I guess the only comment 

2 that I would have is -- and I appreciate the analysis --

3 but the only observation I would have is the Legislature 

4 could have added the additional language, if they 

5 intended that to continue to be reimbursed. 

6 In terms of the time, the Legislature could 

7 direct us to reconsider some previous issues, if they 

8 wanted to, but this is a difficult one also. 

9 Robert? 

10 MR. MIYASHIRO: If I might, I mean, they were 

11 very clear in those mandates where they were going to 

12 repeal the mandate and where they expected the state to 

13 save money and no longer reimburse anything. This 

14 clearly is not one of those provisions. This clearly is 

15 a provision where they expected it to continue. 

16 MS. HIGASHI: I would just like to add one point 

17 of clarification. 

18 The Commission statute for receiving test claims 

19 is in Government Code section 17551. And the provision 

20 for statute of limitations is basically, "They shall be 

21 filed no later than 12 months following the effective 

22 date of the statute, or within 12 months of incurring 

23 increased costs as a result of the statute." 

24 So it•s possible that the increased costs could 

25 be incurred later than 12 months. 
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1 CHAIR SHEEHAN: Does that clarify for some of 

2 the Commission members? 

3 Okay. 

4 

5 

6 

MR. PALKOWITZ: May I respond to that? 

CHAIR SHEEHAN: Absolutely. 

MR. PALKOWITZ: This Commission, or your 

7 predecessors, approved these activities as a mandate, 

8 okay? And the inferences that we can make a decision 

9 here and say, "Go file your test claim becau~e there may 

10 be increased costs" -- which I don't know there are 

11 and to have this test claim be part of this process for 

12 the next two or three years and expect districts to 

13 maintain records for a two- or three-year period on the 

14 possibility they may get reimbursed is really not dealing 

15 with the issue that's here now. That possibility is 

16 really remote. It really is remote, that there will be 

17 increased costs. 

18 I haven't really analyzed why those increased 

19 costs would be more under those activities under 

20 Emergency Procedures versus the Comprehensive School 

21 Safety. But we are talking about millions of dollars 

22 here and the safety of the kids. So I really think that 

23 the answer is what is the contrary language in this bill 

24 that says, "No, this is not a continuation of these 

25 activities?" Because if there's not, then the statutes 
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1 cited by staff says it is a continuation. 

2 Thank you. 

3 CHAIR SHEEHAN: Questions? 

4 Did you want to 

5 All right, so if there are no further 

6 discussions --

7 

8 

MS. OLSEN: Then I will --

MEMBER BLAKE: Can I ask a brief question of the 

9 individual from San Diego? 

10 

11 

MR. PALKOWITZ: Yes. 

MEMBER BLAKE: If you're not expecting to incur 

12 any increased costs where you could have the 

13 justification to perhaps file another test claim within 

14 12 months, why are you here? What are you seeking? 

15 MR. PALKOWITZ: Okay, now, let me clarify that. 

16 I appreciate what you're saying. 

17 I guess what I'm saying is under the statute 

18 where these activities were under Emergency Procedures 

19 let's say our district incurred a million dollar cost. 

20 If now we go under the analysis, this is now under 

21 Comprehensive School safety, and we have the 

22 same million-dollar costs, it seems to me that is now --

23 has not increased it and, therefore, we can't file a test 

24 claim. 

25 MEMBER BLAKE: No increase on the increase? 
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MR. PALKOWITZ: Yes, exactly. Yes. 

MEMBER BLAKE: Okay. 

CHAIR SHEEHAN: Any further discussion on this 

5 (No audible response) 

6 CHAIR SHEEHAN: All right, if not, the chair 

7 will entertain a motion. 

8 

9 

10 

MEMBER GLAAB: Madam Chair, I'll move this item. 

MEMBER OLSEN: I'll second. 

CHAIR SHEEHAN: We have a motion and a second to 

11 adopt the proposed P's & G's from staff. 

12 All those in favor, say "aye." 

13 (A chorus of "ayes" was heard.) 

14 

15 

16 

17 

18 

19 

20 

21 

CHAIR SHEEHAN: Opposed? 

MEMBER SMITH: No. 

CHAIR SHEEHAN: Abstentions? 

(No audible response) 

CHAIR SHEEHAN: That item is adopted. 

Item 12, is that what we are 

MS. HIGASHI: That's where we are. 

CHAIR SHEEHAN: Okay, Item 12. 

22 Program analyst Cathy Cruz will introduce this 

23 item. 

24 

25 

MS. CRUZ: Good morning. 

CHAIR SHEEHAN: Go ahead, Ms. Cruz. 
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1 MS. CRUZ: The Center for Collaborative Policy 

2 conducted an assessment to scope out issues that should 

3 be addressed in mandate reform discussions, students for 

4 agreement on reforms, and the potential for using a 

5 collaborative process to develop recommendations for 

6 consideration by the Legislature and Governor. 

7 The Center interviewed over 40 persons that 

8 participated in the mandates process and issued a draft 

9 report which staff made available on the CSM Web site on 

10 March 17. There were numerous ideas for reforming the 

11 mandates process which staff outlined on page 2 of the 

12 staff report. Generally; the Center found that there was 

13 a clear willingness among potential stakeholders to 

14 consider the suggestions and perspectives of all other 

15 stakeholders. 

16 The Center found a few years where there were no 

17 consensus among the interviewees, including changing the 

18 composition of the Commission or including education 

19 mandates in school districts and mandate reform 

20 discussions at this time. 

21 On the other hand, the Center found that there 

22 were several issues where there was general agreement 

23 among the interviewees, including the following: 

24 The constitutional principle that if the state 

25 requires a local government to carry out a function, the 
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1 state should pay for those new costs. 

2 The information available to the Legislature for 

3 their deliberation on proposed new mandates could be 

4 improved significantly. 

5 The mandate determination and reimbursement 

6 process should take place in a shorter period of time. 

7 There are several practices that delay the 

8 determination of test claims, such as reconsideration of 

9 existing mandates, the SB 1033 process, and the length of 

10 time all parties take to review pending test claims. 

11 Delay in reimbursing mandated costs is a 

12 critical issue. The cost of a new program should be made 

13 clearer upfront before bills are enacted. 

14 The current parameters and guidelines system and 

15 the process for calculating estimated costs for mandate 

16 reimbursement should be shortened. 

17 And finally, the State Controller's audits of 

18 reimbursement claims are controversial. 

19 The interviewees identified four factors that 

20 were critical to their participation in the collaborative 

21 process. Therefore, the Center concluded that using a 

22 collaborative process to consider recommendations for 

23 reform of the state mandates process is feasible if these 

24 critical factors are adequately addressed. 

25 The factors are: 
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1 First, it should enjoy the support of the 

2 Legislature, and participants should be assured that the 

3 Legislature would carefully consider any recommendations 

4 offered resulting from this process. 

5 Second, the Department of Finance should be 

6 engaged directly in the collaborative process. 

7 Third, the process should have the benefit of 

8 neutral facilitation to guide the deliberations and 

9 negotiations. 

10 And, fourth, the process should have adequate 

11 time and resources available to support the 

12 deliberations. In particular, many interviewees believed 

13 that the period between now and the time to introduce 

14 related legislation in early 2007 is most opportune. 

15 If the Commission and the Legislature agree to 

16 use a collaborative process to pursue mandate reform, the 

17 Center makes the following suggestions: 

18 First, in order for the Legislature to have time 

19 to consider the recommendations in the next legislative 

20 year, the date for the report should be no later than 

21 March 1st of 2007. 

22 The second, the process should address both 

23 education and local agency mandates. Although this may 

24 make the process more complex, two subcommittees could be 

25 organized to focus on the respective areas and the 
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1 recommendations brought back to the full group. 

2 Third, the collaboration should take as a 

3 starting point for discussions the ideas of the 

4 Department of Finance, and then expand it to look at 

5 additional ideas. 

6 Fourth, the process should be entirely on the 

7 mandates process itself and not on the substantive 

8 content of any particular mandate. 

9 Fifth, the collaborative process should start 

10 with convening an organization and proceed through joint 

11 fact-finding negotiations and implementation. 

12 Overall, staff finds that the draft report 

13 supports the use of collaborative process to pursue 

14 mandate reform. Using a collaborative process will give 

15 parties a better chance to communicate and to understand 

16 all sides of an issue. 

17 Staff organized a meeting yesterday afternoon to 

18 allow interested parties to provide feedback on the 

19 Center's draft report and recommendations. 

20 Representatives from the Legislature, Department 

21 of Finance, State Controller's Office, Department of 

22 Education, school districts, and cities and counties 

23 attended the meeting. Generally, the participants who 

24 spoke out supported the use of a collaborative process to 

25 discuss mandate reform. The Center will revise the draft 
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1 report to incorporate all the additional information 

2 received at that meeting and this hearing, and issue a 

3 final report in time for the Commission's April hearing. 

4 Staff concludes that the Commission has the 

5 following options: 

6 Option 1 is to adopt staff's·findings and 

7 conclusions. Specifically, using a collaborative process 

8 is feasible. The process should address both education 

9 and local agency mandates as it relates to mandate 

10 determinations. However, funding mandates for local 

11 agencies and school districts should be deliberated 

12 separately. 

13 Also, process issues like the focus of the 

14 deliberations or the use of any agency's ideas as a 

15 beginning point should be decided by the stakeholders. 

16 Previously, staff recommended that the 

17 collaborative process on mandate reform be completed and 

18 a report issued by December 2006. However, staff with 

19 the Center indicates that there is not enough time to 

20 complete this process by December. 

21 We understand that Assembly Member Laird 

22 indicates that a February 2007 completion date is 

23 feasible. Therefore, staff recommends that the a process 

24 be completed by February 2007 to ensure adequate time for 

25 legislative hearings and for a bill to proceed through 
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1 the Legislature during the 2007 legislative session. 

2 Option 2 is to partially adopt staff's findings 

3 and conclusions. This would mean that the Commission 

4 agrees that a collaborative process is feasible but does 

5 not necessarily agree with staff's other conclusions. 

6 Option 3 is to reject staff's findings and 

7 conclusions, which would mean that the Commission does 

8 not agree to proceed with a collaborative process, and 

9 will pursue other methods for completing mandate reform. 

10 Staff recommendation is that the Commission 

11 adopt Option 1. If the Commission adopts this option, 

12 staff: Will work with the Department of 

13 Finance and the Legislature to obtain funding for the 

14 process. 

15 Will select and contract with a neutral 

16 facilitator to guide and manage the collaborative 

17 process. 

18 Will work with the Department of Finance, the 

19 Legislature, and other stakeholders to encourage their 

20 participation. 

21 And will report to the Commission at each 

22 hearing on the progress of their collaborative process. 

23 Staff also recommends that the Center's final 

24 report be amended to clarify that the Legislature's and 

25 LAO's ideas for reform will be fully considered, that 
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1 Legislative and LAO staff have encouraged us to 

2 participate in the collaborative process, and that the 

3 final report will be formally submitted to the 

4 Legislature for their review and consideration. 

5 Regardless of what action the Commission takes, 

6 staff will report to the Legislature, including the 

7 Senate Budget and Fiscal Review Committee, and Assembly 

8 Budget Committee, of any actions taken to implement the 

9 Center's report. 

10 At this time I'd like to introduce Mr. David 

11 Booher with the Center for Collaborative Policy. David 

12 is one of the co-authors of the draft assessment report. 

13 And he's here to answer any questions or concerns you 

14 might have regarding their findings or recommendations. 

15 

16 

17 

CHAIR SHEEHAN: Thank you. 

David, would you like to say anything? 

MR. BOOHER: Actually, no, unless there are any 

18 questions. 

19 CHAIR SHEEHAN: Questions I have, are you still 

20 interviewing some folks that you have not been able to 

21 schedule? 

22 

23 

24 

MR. BOOHER: Yes, we are. 

CHAIR SHEEHAN: Okay, so --

MR. BOOHER: Or some folks, we•ve interviewed 

25 and we•ve needed --
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CHAIR SHEEHAN: Clarification to go back? 

MR. BOOHER: That•s correct. 

CHAIR SHEEHAN: So what we have before us, we 

4 know will change to integrate their comments? 

5 MR. BOOHER: Right. We don•t think the basic 

6 underlying recommendations will change. 

7 

8 

CHAIR SHEEHAN: Will add to 

MR. BOOHER: That•s right. And clarify some 

9 things, like the participation, the LAO and the 

10 legislative staff. 

11 

12 

CHAIR SHEEHAN: Great, okay. 

MEMBER SMITH: Thank you, Madam Chair. 

13 The Controller just wanted to pass along a big 

14 11 thank you 11 to the staff and to the Center for their 

15 excellent work. He•s very excited about this process, 

16 and urges the Commission to support it. And I don•t know 

17 if we need a motion, maybe the direction of the chair, 

18 unless there•s a disagreement. 

19 CHAIR SHEEHAN: Yes. There•s a couple of things 

20 or a couple of comments I have just on some staff 

21 recommendation. 

22 Any other comments, though, from other 

23 Commission members? 

24 (No audible response) 

25 CHAIR SHEEHAN: I guess I am a little bit 
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1 nervous about the date. You know, March seems a little 

2 bit late for whooping it up. 

3 Now, in the staff recommendation, though, you 

4 had December. And I think maybe January, February may be 

5 a better time, so that we can make sure that we cover all 

6 that needs to be done. So that would be the one 

7 observation I would have. 

8 I agree, it's important to talk about both local 

9 and education. And I think we should start out that way. 

10 It may be at some point that we do either parallel tracks 

11 or, you know, figure out something, if we sort of divide 

12 at a certain point in time. But there is much 

13 commonality in those, we know there are differences in 

14 those. But I do think it's important if we're going to 

15 move forward to try and address all of the issues. And 

16 if at a certain point in time we have to divulge, then we 

17 will. But at least going forward. 

18 I do want to thank staff also, as well as the 

19 Center. I think we've made great progress. I think in 

20 terms of -- from where I sit as the chair wanting to 

21 improve upon this process, I think it's sort of unanimous 

22 that everyone agrees that there can be improvement on 

23 this. 

24 I don't think any side involved in this is 

25 pleased with the current way it works; and we all agree 
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1 it needs to be improved. 

2 I appreciate the support of the Legislature, 

3 especially Mr. Laird and his staff who have also really 

4 encouraged us to move forward. 

5 I don't know if there are some members of the 

6 audience that briefly want to comment or add anything 

7 to this before we move forward. It is going to be a 

8 collaborative process. We do want the input from the 

9 affected parties. It's only through the input of the 

10 affected parties that we're really going to get the best 

11 product out of this process. 

12 So at this time, if there's anyone from the 

13 audience who wants to say anything, I would open up the 

14 microphone. 

15 This is not the beginning of the process. 

16 MR. BURDICK: Is it okay to comment? I didn't 

17 stand to be sworn in. This is just an informational 

18 item; okay? 

19 Allan Burdick on behalf of the CSAC SB 90 

20 Service. 

21 And I would just like to thank the Commission 

22 for moving forward with this process and hopefully that 

23 it continues on. 

24 At the local level, both for CSAC and the 

25 League, CSAC has designated Steve Keil, if this goes 
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1 forward, to be their primary contact and to organize the 

2 county effort. And he has already prepared to initiate 

3 efforts next week, if the Commission decides to move 

4 forward with this process. 

5 Today is the first day of the CSAC legislative 

6 conference, and Steve cannot be here. 

7 I don•t think we have any representatives from 

8 the League here today; but they have participated in this 

9 process and urged the participation as well. 

10 So I think you have the full support of CSAC and 

11 the League of Cities. And what we look at is the neutral 

12 facilitator process. 

13 Thank you. 

14 CHAIR SHEEHAN: Thank you. 

15 I appreciate that because it is very important 

16 to have both those organizations engaged in this process. 

17 MR. KAYE: Good morning. Leonard Kaye, County 

18 of Los Angeles. 

19 We would like to, first of all, highly endorse 

20 this effort, and to stress, and based upon my 

21 conversations yesterday with Commission staff and at the 

22 meetings and so forth, to emphasize that this process 

23 include the diversity of folks that are actually involved 

24 in the day-to-day activity for SB 90 reimbursement, 

25 preparing these test claims, and so forth. And that 
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1 means perhaps your idea of extending the longer time 

2 frame might be better to allow fact-finding to identify 

3 folks and to formally notify them of this process, give 

4 them an opportunity to be heard and to participate. 

5 And again, we appreciate your efforts here. 

6 Thank you. 

7 

8 

CHAIR SHEEHAN: Thank you. 

MR. EVERROAD: Glen Everroad, City of Newport 

9 Beach, and co-chair of the SB 90 Advisory Committee. 

10 And I would just concur with Mr. Kaye's comments 

11 that we think that we should spend the time to do this 

12 properly. It is obviously broken. We need to include 

13 all parties and the review of this process and take all 

14 suggestions. And we appreciate very much the 

15 Commission's efforts in this regard. 

16 

17 

18 

19 

CHAIR SHEEHAN: Great. 

Thanks. 

Yes, go ahead. 

MEMBER BLAKE: Well, it's just one comment. 

20 I've only been on the Commission for about a week, and I 

21 can see it needs to be streamlined and reformed, so I'm 

22 glad to see that this process is continuing. That was 

23 one of the first items in my binder here. 

24 The second, just an observation, is that 

25 probably getting this process started sooner than later 
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1 is better. It's an election year, and there's going to 

2 be a huge shift in the Legislature, a lot of new members 

3 coming in, in December. And they're not going to really 

4 get to work until January. And it seems to me that the 

5 sooner this process can get started with these new folks 

6 and potentially changing around some of the executive 

7 offices, there might be other individuals that need to 

8 get integrated into the system. 

9 Thanks. 

10 MEMBER GLAAB: Yes, Madam Chair and Members, I 

11 had an opportunity to attend the workshop. And I just 

12 wanted to thank all the participants who were there. I 

13 think all of your input was very well received. I think 

14 certainly by this particular commissioner and also staff, 

15 and, as Mr. Everroad suggested, he may think the system 

16 is broken and it needs fixing. With that in mind, I 

17 think that we can move forward as quickly as we can; but 

18 taking into account the fact that we do want to get it 

19 right, we do want to take all the appropriate time, but 

20 also build in some flexibility. 

21 If by common agreement, there's some 

22 stipulations to be made by all parties, then certainly 

23 move forward and move on to the ones that are a little 

24 more contentious. But I think this is an excellent 

25 process and you should be commended for the fine work 
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1 that you did and certainly Commission staff. 

2 Thank you. 

3 CHAIR SHEEHAN: Great. 

4 Any other comments from commissioners? 

5 (No audible response) 

6 CHAIR SHEEHAN: Then I guess I would like us to 

7 see if we could entertain a motion to get the sense of 

8 the Commission about wanting to move forward. 

9 I guess looking at the recommendation, Option 1, 

10 the only proviso, as I say, is some of the dates in there 

11 in terms of December '06 versus -- what I would say is 

12 submitted to the Legislature no later than February 1st, 

13 so that legislation could be introduced next session --

14 no, it's a two-year session next year. So if they could 

15 introduce -- because he could always introduce a spot 

16 bill, if we refine it, so there are ways to do it. 

17 I don't know, staff, did you --

18 MS. HIGASHI: That was a modification that 

19 Ms. Cruz made to the initial staff recommendation. 

20 CHAIR SHEEHAN: Okay, all right. I must have an 

21 old copy then. 

22 MS. HIGASHI: Right. She changed it in her oral 

23 report. 

24 MS. CRUZ: In my script, yes. 

25 CHAIR SHEEHAN: I heard her say it. Okay. 
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1 MEMBER SMITH: Madam Chair, I'll move that 

2 Recommendation 1, that we -- that the Commission support 

3 the collaborative process and move full steam ahead. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

CHAIR SHEEHAN: We have a motion -

MEMBER OLSEN: Second. 

CHAIR SHEEHAN: -- and a second. 

All those in favor, say "aye." 

(A chorus of "ayes" was heard.) 

CHAIR SHEEHAN: Any opposed? 

(No audible response) 

CHAIR SHEEHAN: Great. We are moving ahead. 

MS. HIGASHI: Thank you very much. 

This brings us to my report, Item 14. 

Basically, we're in the budget process right 

15 now. I think all of you are aware of that. Only a 

16 couple of actions have been taken on items related to 

17 mandates. 

18 The Senate subcommittee approved reconsideration 

19 direction on a couple of old test claim decisions. And 

20 other than that, all of the items are being held open 

21 pending the May revision. 

22 And the budget committees are both interested in 

23 knowing about the Commission's action on Item 12, and 

24 interested in how we wish to proceed. And we'll be 

25 working through the details for the fiscal committee 
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1 staff and the Department of Finance to figure out what 

2 would be necessary to get the funding to support the 

3 process. 

4 CHAIR SHEEHAN: Yes. And we've had that 

5 discussion with the director. And I know both of the 

6 committees, we had agreed to get back to them after the 

7 action today in terms of how we want to proceed, so 

8 MS. HIGASHI: Other news is AB 2652 is our 

9 sponsored bill to reform the incorrect reduction claim 

10 process. And language has been submitted to Leg. 

11 Counsel. We have not seen it yet. But we will be 

12 working through that with all of the stakeholders 

13 involved in that process. 

14 

15 

CHAIR SHEEHAN: Okay. 

MS. HIGASHI: Our hearing agendas are presented 

16 also in my report. And there is one for April. We'll 

17 need to add the Charter SchoolS test claim to that one. 

18 And also, we have a long list of cases that will 

19 be heard either in May or July. And we have not been 

20 specific with which hearing pending the completion of the 

21 analyses and receipt of written comments. 

22 Also, we have on the public agenda table a list 

23 of scheduling of matters for the rest of the year, so 

24 that for all of the claimants and their representatives, 

25 this will give you a rough idea of how we are proceeding 
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1 on the test claims that are currently in the Commission's 

2 caseload. 

3 Are there any questions about any of these 

4 items? 

5 

6 

7 

CHAIR SHEEHAN: Questions for Ms. Higashi? 

(No audible response) 

CHAIR SHEEHAN: Okay. So if I understand, our 

8 budget is not yet closed? You're going to go back to the 

9 budget committee after 

10 MS. HIGASHI: Our budget will be open for quite 

11 a while, until at least the May revision. Because all of 

12 the mandated appropriations for local agencies are 

13 included under the Commission's budget item number. So 

14 that is a significant appropriation. 

15 

16 

CHAIR SHEEHAN: Okay. Any other questions? 

Any other comments from the public before do 

17 we need anything on closed session? Do we need to go in 

18 closed session? 

19 

20 

MS. HIGASHI: No. 

CHAIR SHEEHAN: We do not? 

21 Then would any members of the public like to 

22 address the Commission at this time on any other agenda 

23 items? 

24 (No audible response) 

25 CHAIR SHEEHAN: No? 
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1 Then if not, we stand adjourned; and we'll see 

2 you at the April meeting. 

3 (Proceedings concluded at 11:53 a.m.) 

4 --oOo--

5 

6 

7 
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