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STATEMENT OF DECISION 

The Commission on State Mandates (“Commission”) heard and decided this test claim during a 
regularly scheduled hearing on January 29, 2010.  Leonard Kaye appeared on behalf of the 
County of Los Angeles.  Jeff Carosone, Susan Geanacou, and Lorena Romero appeared on 
behalf of the Department of Finance. 

The law applicable to the Commission’s determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code 
section 17500 et seq., and related case law. 

The Commission adopted the staff analysis at the hearing by a vote of 5-2 to deny this test claim. 

SUMMARY OF FINDINGS 
This test claim was filed on June 30, 2003, by the County of Los Angeles on statutes that set 
forth the Senate and congressional districts.  Pursuant to article XXI of the California 
Constitution the Legislature enacted the test claim statute, Statutes 2001, chapter 348, Assembly 
Bill (AB) 632, to adjust the Senate and congressional district boundary lines.  The test claim 
statute is composed of five sections, with only the first two sections codified into the Elections 
Code.  Sections 1 and 2 of the test claim statute adjusted the Senate and congressional boundary 
lines through the addition of chapter 2 (§21100 et seq.) and chapter 5, (§ 21400 et seq.) to the 
Elections Code, division 21.  Section 3 declared that the redistricting plans as set forth in  
sections 1 and 2 are severable.  Section 4 of the test claim statute directed county elections 
officials to rely on the maps prepared by the Legislature pursuant to Elections Code  
section 21001 to determine the Senate and congressional boundary lines if a census tract or 
census block is not listed, is listed more than once, or is only partially accounted for, and, as a 
result, an ambiguity or dispute arises.  Section 5 declares the statute shall go into immediate 
effect as an urgency statute.   
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The Commission finds that sections 1, 2, 3 and 5 of the test claim statute do not constitute a 
reimbursable state-mandated program, as the language of those sections do not mandate any 
activity upon claimant.   

The Commission finds that section 4 of the test claim statute mandates a new program or higher 
level of service by requiring the claimant to rely on maps prepared by the Legislature pursuant to 
Elections Code section 21001 to determine the Senate and congressional boundary lines if a 
census tract or census block is not listed, is listed more than once, or is only partially accounted 
for, and as a result, an ambiguity or dispute arises.  However, as indicated in the claimant’s 
response to the Commission’s request for information, there were no instances in which a census 
tract or census block is not listed, is listed more than once, or is only partially accounted for, and 
as a result, an ambiguity or dispute arises.  Therefore, the Commission finds that the test claim 
statute does not impose costs mandated by the state, and thus, does not constitute a reimbursable 
state-mandated program. 

In addition, on September 24, 2001, the claimant received a letter from Senator Perata in his role 
as the Chair of the Senate Committee on Elections and Reapportionment.  The letter has been 
pled as, “State Senate’s Election and Reapportionment Committee Instructions Issued on 
September 24, 2001.”  The Commission finds that the letter does not constitute an enacted statute 
or an issued executive order from the executive branch of the government, and thus is not within 
the Commission’s jurisdiction and not subject to article XIII B, section 6.     

The Commission concludes that Statutes 2001, chapter 348 (AB 632) does not constitute a 
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the 
California Constitution.   

BACKGROUND 
This test claim addresses the methodology used for the redistricting of Senate and congressional 
districts.  The United States Supreme Court has interpreted the right to vote, guaranteed by the 
Fourteenth and Fifteenth Amendments of the United States Constitution, as requiring equal 
legislative representation and as a result periodic redistricting.1  The Supreme Court, however, 
has left each state with the discretion to choose a specific methodology to use for redistricting, 
declaring, “In substance, we do not regard the Equal Protection Clause as requiring daily, 
monthly, annual or biennial reapportionment, so long as a State has a reasonably conceived plan 
for periodic readjustment of legislative representation.”2   

The Voting Rights Act (43 U.S.C. § 1971 et seq., hereafter “Act”) was enacted by Congress for 
the primary purpose of further protecting the right to vote guaranteed by the Fourteenth and 
Fifteenth Amendments.  The Act prohibits states and their political subdivisions from using 
voting qualifications, prerequisites to voting, standards, practices, or procedures that result in the 
denial or abridgment of a citizen’s right to vote on account of race, color, or membership in a 
“language minority group.”3  In addition, the Act requires that any redistricting or other change 
of voting procedures in jurisdictions in which fewer than half of the residents of voting age were 
                                                 
1 Reynolds v. Sims (1964) 377 U.S. 533 addressing state legislative districts; Kirkpatrick v. 
Preisler (1969) 394 U.S. 526 addressing congressional districts.   
2 Reynolds v. Sims, supra, 377 U.S. 533, 583.   
3 Title 42 United States Code sections 1973(a), 1973b(f)(2).   
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registered to vote, or voted, in the Presidential elections, be cleared in advance either by the 
federal district court in Washington D.C., or by the United States Attorney General.4    

In 1980, article XXI was added to the California Constitution by California voters.  Article XXI 
requires the Legislature to adjust the boundary lines of the Senate, Assembly, Board of 
Equalization, and congressional districts in the year after the national decennial census is taken.  
Like the United States Constitution, the California Constitution does not detail a specific 
methodology to be used in adjusting the districts.  Instead, the Legislature has the discretion to 
use any legal methodology of redistricting as long as it is in conformance with the following 
standards: 

(1) Each member of the Senate, Assembly, Congress, and the Board of 
Equalization shall be elected from a single-member district; (2) the population of 
all districts of a particular type shall be reasonably equal; (3) every district shall 
be contiguous; (4) districts of each type shall be numbered consecutively 
commencing at the northern boundary of the State and ending at the southern 
boundary; and (5) the geographical integrity of any city, county, or city and 
county, or of any geographical region shall be respected to the extent possible 
without violating the requirements of any other subdivision of this section.5 

The 1990 redistricting plan followed census tract lines and nested two Assembly districts within 
each Senate district.6  After the redistricting plan is enacted, the Legislature must prepare 
detailed maps illustrating the redistricting plan and must provide these maps to county elections 
officials for use in conducting elections.7   

Prior law requires county elections officials to establish election precinct boundaries so that the 
precinct boundaries do not cross the boundary of any Senate, Assembly, Board of Equalization, 
or congressional district.8  Also, the number of voters per precinct may not exceed 1,250.9  
Additionally, the person in charge of elections for any county, city and county, city, or district is 
required to provide ballots for any elections within his or her jurisdiction.10 

Pursuant to article XXI of the California Constitution, the test claim statute, Statutes 2001, 
chapter 348 (AB 632), adjusted the Senate and congressional boundary lines through the addition 

                                                 
4 Title 42 United States Code section 1973c.  
5 California Constitution, article 21, section 1, added by initiative, Primary Election  
(June 3, 1980) commonly known as Proposition 6.  
6 The 1990 redistricting plan was developed by special masters and approved by the California 
Supreme Court, due to the failure of the Legislature and the Governor to adopt congressional, 
legislative and State Board of Equalization apportionment plans for the 1992 primary and 
general elections.   
7 Elections Code section 21001, subdivision (a). 
8 Elections Code sections 12220 and 12222, subdivision (a), as added by Statutes 1994, chapter 
920, section 2 (SB 1547). 
9 Elections Code section 12223, as amended by Statutes 2001, chapter 904, section 2 (SB 1547). 
10 Elections Code section 13000, as added by Statutes 1994, chapter 920, section 2 (SB 1547). 
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of chapter 2 (§ 21100 et seq.) and chapter 5, (§ 21400 et seq.) to Elections Code, division 21.11  
In addition, the test claim statute requires county elections officials to rely on the maps prepared 
by the Legislature pursuant to Elections Code section 21001 to determine the Senate and 
congressional boundary lines if “a census tract or census block is not listed, is listed more than 
once, or is only partially accounted for, and, as a result, an ambiguity or dispute arises… .”12 

Unlike the 1990 redistricting plan, the test claim statute did not follow census tract lines.  
Instead, the test claim statute followed census blocks which split census tracts in the formation of 
the Senate and congressional districts.13  Additionally, the test claim statute in conjunction with 
Statutes 2001, chapter 349, Senate Bill (SB) 802, which readjusted the Assembly and Board of 
Equalization districts, did not nest two Assembly districts within each Senate district.14  The 
claimant contends that the Legislature’s use of census blocks and the decision not to nest two 
Assembly districts within each Senate district has resulted in a significant increase in work 
related to establishing election precinct boundaries and other election related activities.   

Prior to the enactment of the test claim statute, the claimant received a letter dated 
September 24, 2001, from former Senator Perata in his role as the Chair of the Senate Committee 
on Elections and Reapportionment.15  The letter has been pled as, “State Senate’s Election and 
Reapportionment Committee Instructions Issued on September 24, 2001” (hereafter Senator 
Perata’s Letter).  Senator Perata’s Letter was written so that the claimant would be “afforded the 
maximum amount of time for preparation and implementation of the new districts.”  Although 
Senator Perata’s Letter included the metes and bounds report, tract and block-level descriptions 
and maps for the Senate and congressional districts, the claimant did not include these 
documents in the test claim.   

This test claim was originally scheduled for hearing on March 29, 2007.  However, the hearing 
was postponed as a result the use of Government Code section 17556, subdivision (f), in the staff 
analysis, and an injunction issued by the Superior Court on March 13, 2009, in the California 
School Boards Association v. State of California [No. 06CS01335] case, regarding the use of 
Government Code section 17556, subdivision (f).  On March 9, 2009, the Third District Court of 
Appeal issued its decision in the California School Boards Association case,16 which is now 
final.17  The staff analysis was revised in light of the Court of Appeal’s decision in California 
School Boards Association. 

On July 31, 2009, this test claim was heard by the Commission, however, in response to a late 
filing by the California School Boards Association regarding the use of Government Code 
section 17556, subdivision (f), the Commission continued this test claim to a later date to allow 
                                                 
11 Although not controlling, the Legislative Counsel’s Digest also notes that the test claim statute 
was enacted pursuant to the California Constitution. 
12 Statutes 2001, chapter 348 (AB 632), section 4.   
13 Census tracts are made up of census blocks.   
14 Statutes 2001, chapter 349 (SB 802), was not pled in the test claim.   
15 Statutes 2001, chapter 348 (AB 632) enacted on September 27, 2001.   
16 California School Boards Association v. State of California (2009) 171 Cal.App.4th 1183. 
17 California Rules of Court rule 8.500. 
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state agencies and interested parties to respond to the comments and to allow Commission staff 
sufficient time to consider the issues raised in the comments submitted by the California School 
Boards Association.   

On September 3, 2009, the Commission issued a request for information regarding the number of 
instances in which a census tract or census block is not listed, is listed more than once, or is only 
partially accounted for, and as a result, an ambiguity or dispute arises.  This request sought 
information regarding the number of times section 4 of the test claim statute (the only state-
mandated new program or higher level of service found in the staff analysis) was triggered.   

On October 1, 2009, the claimant submitted comments which state that within the County of  
Los Angeles no census tracts or blocks were missing, listed more than once, or partially 
accounted for.  In addition, the claimant states that no ambiguity or disputes arose as a result of a 
census tract or block that was missing, listed more than once, or partially accounted for.  
According to the information provided by the claimant and the language of section 4 of the test 
claim statute, the claimant was never required to engage in the only state-mandated new program 
or higher level of service found in the staff analysis (section 4 of Statutes 2001, chapter 348,  
AB 632).  As a result, a discussion regarding Government Code section 17556, subdivision (f), is 
no longer necessary for this test claim, because there is no evidence of costs mandated by the 
state as defined by Government Code section 17514.   

Claimant’s Position 
The claimant, County of Los Angeles, contends that the test claim statute constitutes a 
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the 
California Constitution and Government Code section 17514.  The claimant asserts the test claim 
statute mandates a new program or higher level of service, and as a result, the claimant seeks 
reimbursement for the following costs and activities associated with implementing the test claim 
statute:   

• redistricting costs; 

• ballot printing costs; and 

• initiation of a Precinct Reduction Program.   

The claimant argues that redistricting pursuant to the test claim statute is a new program or 
higher level of service because it “…was a much more complex project than under prior law.”18  
Use of census blocks and failure to nest Assembly districts in Senate districts resulted in 
“…substantial work in redrawing precinct boundaries within each of 700 of the County’s 2,054 
census tracts.”19  This increased work resulted in increased costs as compared to prior 
redistricting years.   

In addition to increased redistricting activities and costs, the claimant asserts that as a result of 
implementing the test claim statute, “an additional 171 unique ballot groups (a unique set of 
candidates and propositions dependent upon geographic area and political district boundaries)”20 

                                                 
18 Test Claim 02-TC-50, p. 2 (Exhibit A to Item 4, January 29, 2010 Commission hearing). 
19 Id., at p. 3. 
20 Ibid.  
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was required.  The increase in ballot groups “resulted in soaring sample ballot booklet printing 
costs.”21  Thus, the claimant contends that the increased number of ballot groups required more 
ballots to be printed constituting a new program which resulted in increased costs. 

The claimant also asserts that the test claim statute coupled with the first Primary Election in 
March instead of June required the creation of new and unnecessary precincts.  Consequently, 
the claimant initiated a Precinct Reduction Program to lessen ongoing costs that would be 
incurred with the maintenance of the unnecessary precincts.   

On August 19, 2009, the Commission received the claimant’s comments in response to 
California School Boards Association comments, filed July 31, 2009 (see below).  In regard to 
whether Government Code section 17556, subdivision (f), applies to the test claim, the claimant 
argues that it was not “necessary to implement” redistricting as called for under article XXI of 
the California Constitution.22  In addition, the claimant argues that “there is no evidence in the 
record which supports the proposition that the use of census blocks was ‘necessary to implement’ 
redistricting” as called for under the California Constitution.23  As a result, the claimant asserts 
that a finding of no costs mandated by the state under Government Code section 17556, 
subdivision (f), cannot be made. 

The claimant also submitted comments, dated October 1, 2009, in response to the Commission’s 
request for information.  The claimant’s response will be addressed as appropriate in the analysis 
below.  

California School Boards Association Position 
During the July 31, 2009 hearing, comments on the revised final staff analysis, issued on  
July 8, 2009, were submitted to the Commission by Olson, Hagel, & Fishburn, LLP, on behalf of 
California School Boards Association (CSBA) as an interested person.  CSBA disagrees with the 
Commission staff’s findings in the revised final staff analysis, issued on July 8, 2009.  CSBA 
argues:  (1) that the Commission’s findings on Government Code section 17556, subdivision (f), 
must be supported by substantial evidence and that staff’s analysis does not meet this standard or 
“explain what it means by ‘necessary to implement’ or why the chosen methodology (i.e., use of 
census blocks versus census tracks) was ‘necessary’ to implement” a ballot initiative;24 and  
(2) that “the burden of producing sufficient evidence in the record as to whether the duties at 
issue are ‘necessary to implement’ a ballot measure or are ‘incidental’ and ‘de minimus’ cannot 
be placed on the claimant, but should be placed on any person or entity challenging the test 
claim.”25

                                                 
21 Ibid. 
22 Claimant response to CSBA comments, dated August 19, 2009, p. 2 (Exhibit M to Item 4, 
January 29, 2010 Commission hearing).  
23 Ibid. 
24 CSBA comments to the test claim, dated July 31, 2009, p. 2 (Exhibit L to Item 4,  
January 29, 2010 Commission hearing). 
25 Ibid. 
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Department of Finance’s Position 
The Department of Finance (Finance) filed comments dated August 14, 2003 addressing 
claimant’s test claim allegations.26  Finance disagrees with the claimant’s test claim allegations 
and asserts that the test claim statute is not a reimbursable state mandate because the test claim 
statute:  (1) does not mandate a “new program or higher level of service,” and (2) does not 
impose “costs mandated by the state” pursuant to Government Code section 17556, 
subdivision (f).   

Government Code section 17556, subdivision (f) provides that the Commission shall not find 
costs mandated by the state if “[t]he statute or executive order imposes duties that are necessary 
to implement, reasonably within the scope of, or expressly included in, a ballot measure approved 
by the voters in a statewide or local election.”  Finance cites Article XXI of the California 
Constitution which was added through a ballot measure approved by voters in the June 3, 1980 
primary election.  Article XXI requires the Legislature to adjust the boundary lines of the Senate, 
Assembly, Congressional, and Board of Equalization districts in the year after the national census 
is taken.  Finance argues that the test claim statute is necessary to implement Article XXI, 
concluding, “…although [the test claim statute] may result in additional costs to local entities, 
those costs are not reimbursable because this implements a voter-approved ballot measure which 
has existed in law for more than 23 years.” 

Additionally, Finance asserts that the test claim statute does not mandate a “new program or 
higher level of service.”  Finance states:   

Since the requirement to adjust the boundary lines of the various districts after 
each census was added to the California Constitution in 1980, local agencies have 
been constitutionally performing these duties on a regular basis for the past 3 
decades.  Furthermore, the 1849 version of the California Constitution (see 
Articles IV and XII) provided for the re-evaluation of districts as needed.  Since 
this activity has been occurring in the State for more than 150 years, the duties 
cited in this claim do not qualify as a new program or higher level of service.27 

Finance further contends that the test claim statute does not impose “costs mandated by the 
state,” and instead argues that the claimant incurred costs at its own discretion.  The California 
Constitution does not detail a specific methodology to define the new boundaries, and therefore 
gives the Legislature the discretion to choose any legal method for redistricting.  In light of the 
Legislature’s discretion to choose any legal methodology to conduct redistricting, Finance argues 
that a county which assumes the Legislature will use a particular methodology incurs the costs of 
that assumption at the county’s own discretion.   

Finance submitted comments, dated August 25, 2009, in response to the California School 
Boards Association’s comments.

                                                 
26 Finance comments to the test claim filed August 14, 2003, p. 1 (Exhibit C to Item 4,  
January 29, 2010 Commission hearing). 
27 Ibid.   
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Secretary of State 
The Secretary of State’s Office submitted comments, September 24, 2009, in response to the 
Commission’s request for information.  In regard to the Commission’s request for the total 
number of census tracts and census blocks listed in sections 1 and 2 of the test claim statute and 
the number of instances that a census tract or census block was not listed, listed more than once, 
or partially listed, the Secretary of State’s Office states that the test claim statute “speaks for itself 
and that we have no additional comments to offer.”28 

In regard to the Commission’s request for the number of instances in sections 1 and 2 of the test 
claim statute in which an ambiguity or dispute arose regarding the location of a Senate or 
congressional boundary line as a result of a census tract or census block that was not listed, listed 
more than once, or was partially accounted for, the Secretary of State’s Office states: 

[S]taff in the Elections Division of the Secretary of State’s office reviewed the 
files in which such information would most likely be kept, if such information 
exists, and found no information that is responsive to this request. 29 

COMMISSION FINDINGS 

The courts have found that article XIII B, section 6 of the California Constitution30
 recognizes 

the state constitutional restrictions on the powers of local government to tax and spend.31
  “Its 

purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B 
impose.”32  A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 

                                                 
28 Secretary of State’s Office response to Commission request for information, dated  
September 24, 2009, p. 1 (Exhibit O to Item 4, January 29, 2010 Commission hearing). 
29 Ibid. 
30 California Constitution, article XIII B, section 6, subdivision (a), (as amended by Proposition 
1A in November 2004) provides:  “Whenever the Legislature or any state agency mandates a 
new program or higher level of service on any local government, the State shall provide a 
subvention of funds to reimburse that local government for the costs of the program or increased 
level of service, except that the Legislature may, but need not, provide a subvention of funds for 
the following mandates:  (1) Legislative mandates requested by the local agency affected.  
(2) Legislation defining a new crime or changing an existing definition of a crime.  
(3) Legislative mandates enacted prior to January 1, 1975, or executive orders or regulations 
initially implementing legislation enacted prior to January 1, 1975.” 
31 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)  
30 Cal.4th 727, 735. 
32 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
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task.33  In addition, the required activity or task must be new, constituting a “new program,” and 
it must create a “higher level of service” over the previously required level of service.34   

The courts have defined a “program” subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state.35  To determine if the 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect immediately before the enactment of the test claim 
legislation.36  A “higher level of service” occurs when there is “an increase in the actual level or 
quality of governmental services provided.”37 

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state.38

 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6.39  In making its 
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an 
“equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities.”40 

The analysis addresses the following issues: 

1. Does Senator Perata’s Letter qualify as an “executive order,” as defined by Government 
Code section 17516, subject to article XIII B, section 6? 

2. Does Statutes 2001, Chapter 348 (AB 632) mandate a new program or higher level of 
service subject to article XIII B section 6 of the California Constitution?   

                                                 
33 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.  
34 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988),  
44 Cal.3d 830, 835-836 (Lucia Mar). 
35 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (Los Angeles I); Lucia Mar, 
supra, 44 Cal.3d 830, 835). 
36 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
37 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877. 
38 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. 
39 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552. 
40 County of Sonoma, supra, 84 Cal.App.4th 1264, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. 
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3. Does Section 4 of Statutes 2001, chapter 348 (AB 632), impose “costs mandated by the 
state” on local agencies within the meaning of article XIII B, section 6, and Government 
Code sections 17514 and 17556?   

Issue 1: Is Senator Perata’s Letter within the Commission’s jurisdiction and subject 
to article XIII B, section 6? 

The claimant pled Senator Perata’s Letter as part of the “test claim legislation” and argues that it 
constitutes a reimbursable state mandate.  However, before discussing whether Senator Perata’s 
Letter constitutes a reimbursable state mandate, it must be determined if the Commission has 
jurisdiction over Senator Perata’s Letter.   

Pursuant to Government Code section 17551, the Commission hears and decides claims for 
reimbursement of costs mandated by the state.  Government Code section 17514 defines “costs 
mandated by the state” as increased costs incurred as a result of an enacted statute or an issued 
executive order which mandates a new program or higher level of service.  An “executive order” 
is defined as any order, plan, requirement, rule, or regulation issued by:  (1) the Governor; 
(2) any officer or official serving at the pleasure of the Governor; or (3) any agency, department, 
board, or commission of state government.41    

Senator Perata’s Letter was addressed to Conny McCormack, the claimant’s Registrar of Voters, 
to advise the claimant that the test claim statute had been adopted by the Legislature and was 
awaiting signature by the Governor.  Senator Perata’s Letter also provided the claimant with the 
metes and bounds report, tract and block-level descriptions and maps for the Senate and 
congressional districts to afford the claimant “…the maximum amount of time for preparation 
and implementation of the new districts.” 42   

Senator Perata’s Letter does not constitute an enacted statute or an issued executive order from 
the executive branch of the government.  Rather, Senator Perata’s Letter was issued by  
Senator Perata, in his role as the Chair of the Senate Committee on Elections and 
Reapportionment, to provide information to the claimant “so that [the claimant] may begin 
preparing to implement the new boundaries should the Governor sign the [test claim statute].” 43  
As a result, Senator Perata’s Letter is not within the Commission’s jurisdiction and is not subject 
to article XIII B, section 6.  Any reference hereafter to the test claim statute will exclude  
Senator Perata’s Letter.   

Issue 2: Does Statutes 2001, chapter 348 (AB 632) mandate a new program or higher 
level of service subject to article XIII B, section 6 of the California 
Constitution? 

To be subject to article XIII B, section 6 of the California Constitution, a test claim must:  
(1) mandate a new activity upon the claimant, that (2) constitutes a new program or higher level 
of service. 

                                                 
41 Government Code section 17516. 
42 Test Claim 02-TC-50, Senator Perata’s Letter, test claim Exhibit 4 (Exhibit A to Item 4, 
January 29, 2010 Commission hearing).   
43 Ibid.   
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In order for test claim statutes to impose a reimbursable, state-mandated, program under article 
XIII B, section 6, the statutory language must mandate an activity or task upon local 
governmental entities.  If the statutory language does not mandate or require the claimant to 
perform a task, then article XIII B, section 6, does not apply. 

In statutory construction cases, our fundamental task is to ascertain the intent of 
lawmakers so as to effectuate the purpose of the statute…If the terms of the 
statute are unambiguous, we presume the lawmakers meant what they said, and 
the plain meaning of the language governs.  [Citations omitted.]44 

The test claim statute is composed of five sections, with only the first two sections codified into 
the Elections Code.  Sections 1 and 2 of the test claim statute add chapter 2 (§21100 et seq.) and 
chapter 5 (§21400 et seq.) to division 21 of the Elections Code which set forth the Legislature’s 
redistricting plan for the Senate and congressional districts.  Elections Code, division 21,  
chapter 2 begins by stating, “This chapter sets forth the Senate districts.”45  The remaining 
sections of chapter 2 set forth the Senate districts by census blocks.  Chapter 5 of division 21 of 
the Elections Code sets forth the congressional districts in the same manner.   

The language of sections 1 and 2 of the test claim statute do not mention any acts that counties 
must take.  Rather, sections 1 and 2 merely set forth the Legislature’s redistricting plans by 
census tract and census block description.  Thus, the plain meaning of sections 1 and 2 of the test 
claim statute do not mandate any activity upon counties.   

Sections 3 and 5 of the test claim statute also do not mandate any activities upon counties.  
Section 3 of the test claim statute provides:  

The redistricting plans enacted by this act are severable.  If any Senate or 
congressional redistricting plan or its application is held invalid, that invalidity 
shall not affect other plans or applications that can be given effect without the 
invalid plan or application.   

Section 5 of the test claim statute provides in relevant part: 

This act is an urgency statute necessary for the immediate preservation of the 
public peace, health, or safety within the meaning of Article IV of the 
Constitution and shall go into immediate effect.   

The language of sections 3 and 5 do not mention counties or any acts that counties must take.  
Rather, section 3 merely makes the individual redistricting plans set forth in sections 1 and 2 of 
the test claim statute severable, and section 5 makes the test claim statute an urgency statute as 
defined by article IV of the California Constitution.  Thus, the plain meaning of sections 3 and 5 
of the test claim statute do not mandate any activity upon counties.   

In the claimant’s February 28, 2007 response to the draft staff analysis, the claimant asserts that 
the test claim statute mandates activities upon counties by implication.  The claimant references 
a “Legislative Blueprint” consisting of various code sections used to implement the redistricting 
process.  The claimant cites to existing Elections Code sections 12220, 12221, 12222, 12223, 
12262, and 21001 that relate to county redistricting and elections duties, as examples of the 
                                                 
44 Estate of Griswold (2001) 25 Cal.4th 904, 910-911. 
45 Elections Code section 21100. 
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“Legislative Blueprint.”  The claimant contends that because of the existing “Legislative 
Blueprint”: 

[I]t was unnecessary for the Legislature to add thousands of obvious and 
repetitive imperatives to the test claim statute…imperatives that explicitly 
command that each county election official shall use their designated census 
block descriptions.  Rather, the Legislature in an economy of expression, simply 
listed the descriptions by county.  The test claim statute then, embodies a type of 
shorthand which still required a 432 page statute, but not a much longer one.46   

Thus, the claimant appears to argue that sections 1 and 2 of the test claim statute, in conjunction 
with the “Legislative Blueprint,” mandate activities upon the county election officials. 

In the claimant’s June 18, 2009 response to the revised draft staff analysis, the claimant does not 
discuss the existing “Legislative Blueprint,” and instead states that the “Legislature set district 
boundaries in Section 1 and 2 [of the test claim statute] and the County complied.  Clearly, there 
was no other choice.”47  The claimant reasserts that the Legislature used “a type of shorthand” in 
enacting the test claim statute and as a result did not include obvious and repetitive imperatives.48  
The claimant argues that this is consistent with the Commission’s prior decisions, as the 
Commission has previously approved a mandate by implication in the “Rape Victim Counseling 
Center Notice” test claim (CSM-4426).   

Implicit in the claimant’s argument that it is unnecessary for the Legislature to add thousands of 
obvious and repetitive imperatives to the test claim statute, however, is an acknowledgment that 
the imperatives exist elsewhere in law.  The claimant did not plead Elections Code  
sections 12220, 12221, 12222, 12223, 12262, and 21001, or any other part of a “Legislative 
Blueprint” as part of the test claim.  Rather, the claimant pled Statutes 2001, Chapter 348  
(AB 632), which includes only sections 21100 et seq., and 21400 et seq. of the Elections Code.  
These code sections do not mandate any activities on counties.  Courts have held that in 
construing a statute, the duty of the court: 

[I]s simply to ascertain and declare what is in terms or in substance contained 
therein, not to insert what has been omitted, or to omit what has been inserted. … 
It is … against all settled rules of statutory construction that courts should write 
into a statute by implication express requirements which the Legislature itself has 
not seen fit to place in the statute.49  

As a result, the Commission cannot interpret the test claim statute to mandate activities upon a 
claimant based on unstated or implied requirements of a statute where the terms of the statute are 
unambiguous.50  The terms of sections 1 and 2 of the test claim statute are clear and 
                                                 
46 Claimant response to the draft staff analysis, dated February 28, 2007, p. 2 (Exhibit F to  
Item 4, January 29, 2010 Commission hearing).   
47 Claimant response to the revised draft staff analysis, dated June 18, 2009, p. 6 (Exhibit I to 
Item 4, January 29, 2010 Commission hearing).   
48 Ibid. 
49 In re Rudy L. (1994) 29 Cal.App.4th 1007, 1011. 
50 Ibid.  See also, Estate of Griswold, supra, 25 Cal.4th 904, 910-911. 
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unambiguous as they set forth the Legislature’s redistricting plans by census tract and census 
block description.  The extent that the claimant is required to use the descriptions is not a subject 
of sections 1 and 2 of the test claim statute, and cannot be implied into or from the language of 
the test claim statute.  Nor has the claimant pled the source of any requirement or pointed to any 
language in sections 1 and 2 that require the claimant to engage in any activities claimed by the 
claimant.  Thus, as discussed above, the language of sections 1 and 2 of the test claim statute do 
not mandate any activity upon counties.   

In regard to the claimant’s comments that the Commission has found an activity to be mandated 
by implication in a prior Commission decision, without making any independent findings 
regarding the “Rape Victim Counseling Center Notice” test claim (CSM-4426), it is noted that 
the Commission’s decisions do not hold precedential value.  As discussed by the court in Weiss 
v. State Board of Equalization, “Not only does due process permit omission of reasoned 
administrative opinions but it probably also permits substantial deviations from the principle of 
stare decisis.”51  An agency may disregard its earlier decision, provided that its action is neither 
arbitrary nor unreasonable.52  The above analysis regarding sections 1 and 2 of the test claim 
statute is neither arbitrary nor unreasonable as the analysis is based on long standing rules of 
statutory construction as cited in this analysis and established mandates law.53   

In addition, even if the claimant pled Elections Code sections 12220, 12221, 12222, 12223, 
12262, and/or 21001 as part of the test claim, Statutes 2001, Chapter 348 (AB 632) still would 
not mandate a new program or higher level of service.  The claimant contends that in light of the 
“Legislative Blueprint” a new “program” is imposed upon counties because the Legislature used 
a different methodology to establish Senate and congressional districts as compared to the prior 
reapportionment.54  However, regardless of what methodology the Legislature used to establish 
Senate and congressional districts, the duties and activities of counties remained the same.  More 
specifically, even without the enactment of the test claim statute county elections officials are 
required by existing law to establish voting precinct boundaries, and print and provide ballots to 
voters.55  These preexisting duties in regard to redistricting are acknowledged by the claimant’s 
remark that “the re-districting process has been performed by Los Angeles County for 
decades… .”56  Also, although the costs associated with these preexisting duties may have 

                                                 
51 Weiss v. State Board of Equalization (1953) 40 Cal.2d 772, 776.  
52 Id., at p. 777 (See also, 72 Ops.Cal.Atty.Gen. 173, 178, fn. 2 (1989).) 
53 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d at p. 174. 
54 Unlike the 1990 redistricting plan, the test claim statute did not follow census tract lines.  
Instead, the test claim statute followed census blocks which split census tracts in the formation of 
the Senate and congressional districts. 
55 Elections Code sections 12220 et seq.; and 13000.  As added by Statutes 1994, chapter 920, 
section 2 (SB 1547).  
56 Claimant response to Department of Finance’s August 14, 2003 comments, dated  
September 4, 2003, Declaration of Kathleen D. Connors, p. 1 (Exhibit C to Item 4,  
January 29, 2010 Commission hearing).   
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increased, as argued by the claimant, increased costs cannot be equated with a new program or 
higher level of service.57   

In addition, the claimant states: 

[W]hile Article 21 of the California Constitution requires the legislature to adjust 
the boundary lines in conformance with specified standards every year following 
a national census, it is erroneous to assume that prior standards were employed in 
implementing the test claim statute.58   

The claimant’s statement appears to suggest that the test claim statute fails to conform with the 
specified standards of article XXI of the California Constitution.  However, the Commission 
must treat the test claim statute as a valid statute (Cal. Const., art. III, § 3.5).  Thus, treating the 
test claim statute as valid, a change in methodology used by the Legislature to establish Senate 
and congressional districts does not mandate new program or higher level of service upon the 
claimant. 

Therefore, the Commission finds that sections 1, 2, 3, and 5 of the test claim statute,  
Statutes 2001, Chapter 348 (AB 632), do not mandate a new program or higher level of service.  
The Commission acknowledges claimant’s statement that Commission “staff do not assert that 
the County had discretion not to follow the senate and congressional district boundaries specified 
in Sections 1 and 2 of the test claim statute.”59  To clarify, the Commission finding that  
sections 1, 2, 3, and 5 of Statutes 2001, Chapter 348 (AB 632) do not mandate any activities on 
counties does not lead to a conclusion that counties are not required to engage in any of the 
alleged activities.  Rather, the finding only provides that the sections 1, 2, 3, and 5 of  
Statutes 2001, Chapter 348 (AB 632), which have been pled by the claimant, do not require these 
activities.   

Section 4 of the test claim statute provides: 

In the event that a census tract or census block is not listed, is listed more than 
once, or is only partially accounted for, and, as a result, an ambiguity or dispute 
arises regarding the location of a boundary line, the Secretary of State and the 
elections official of each county shall rely on the detailed maps prepared by the 
committees of the legislature pursuant to Section 21001 of the Elections Code to 
determine the boundary line.   

Under the plain meaning of section 4, in cases of ambiguity regarding the location of district 
boundary lines, resulting from the description of those lines by the test claim statute, county 
elections officials are required to rely on the detailed maps prepared by the Legislature pursuant 
to Elections Code section 21001.  The maps prepared pursuant to Elections Code section 21001 

                                                 
57 City of Anaheim v. State of California (1987) 189 Cal.App.3d 1478, 1484; Kern High School 
Dist., supra, 30 Cal.4th 727, 735.   
58 Claimant response to the draft staff analysis, supra, p.8 (Exhibit F to Item 4, January 29, 2010 
Commission hearing). 
59 Claimant response to the revised draft staff analysis, supra, p. 5 (Exhibit I to Item 4,  
January 29, 2010 Commission hearing). 
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show the boundaries of any district established by the test claim statute.  Therefore, the plain 
meaning of section 4 of the test claim statute does mandate an activity upon counties.   

Thus, the Commission finds only section 4 of the test claim statute mandates an activity upon 
counties.  Pursuant to section 4, counties must rely on maps prepared pursuant to Elections Code  
section 21001 if an ambiguity arises in regard to district boundary lines.  As a result, the 
remaining discussion will focus on section 4.   

The courts have held that legislation mandates a new program or higher level of service within 
the meaning of article XIII B, section 6 of the California Constitution when the requirements are 
new in comparison with the pre-existing scheme and the requirements were intended to provide 
an enhanced service to the public.60  To make this determination, section 4 must initially be 
compared with the legal requirements in effect immediately prior to its enactment.61   

After the enactment of the test claim statute, section 4 required county elections officials to rely 
on the detailed maps prepared by the committees of the Legislature pursuant to Elections Code 
section 21001 to determine the district boundary lines if ambiguities arose due to a census tract or 
census block not being listed, being listed more than once, or being only partially accounted for.  
It is necessary to clear any district line ambiguities because county elections officials are 
required, as a result of pre-existing duties, to establish election precinct boundaries so that the 
precinct boundaries do not cross the boundary of any Senate, Assembly, Board of Equalization, 
or congressional district.62  Also, the number of voters per precinct may not exceed 1,250.63   

Prior to the enactment of the test claim statute; however, county elections officials were not 
required to rely on the maps prepared pursuant to Elections Code section 21001 to resolve 
ambiguities in district boundary lines.  Rather, prior law did not specify any source that county 
elections officials were required to rely on if ambiguities arose in regard to district boundary 
lines.  Thus, the section 4 requirement is new as compared to the pre-existing scheme.   

The maps prepared pursuant to Elections Code section 21001 were already used by elections 
officials for election purposes.  Elections Code section 21001, states in relevant part, “The maps 
shall be provided to … the county elections officials for use in their administrative functions 
involved in the conduct of elections… .”64  However, pursuant to Government Code  
section 17565, “If a local agency or a school district, at its option, has been incurring costs which 
are subsequently mandated by the state, the state shall reimburse the local agency or school 
district for those costs incurred after the operative date of the mandate.”  Thus, even if county 
elections officials were relying on the maps prepared pursuant to Elections Code section 21001 to 

                                                 
60 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835.   
61 Ibid.   
62 Elections Code sections 12220 and 12222, subdivision (a).  As added in Statutes 1994,  
chapter 920, section 2 (SB 1547). 
63 Elections Code section 12223 as amended by Statutes 2001, chapter 904, section 2 (SB 1547). 
64 Elections Code section 21001, as amended in Statutes 2000, chapter 1081, section 23  
(SB 1823).   
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establish election precinct boundaries under prior law, the county elections officials were not 
required to do so prior to the enactment of the test claim statute.   

Section 4 must also be intended to provide an enhanced service to the public.  Here, counties are 
directed to rely on the maps prepared pursuant to Elections Code section 21001 if an ambiguity 
arises regarding district boundary lines.  Requiring county elections officials to rely on these 
maps helps clear district boundary line ambiguities in a uniform manner, which allows county 
elections officials to establish election precincts more precisely, ensuring equal representation for 
voters by preventing vote dilution.  Thus, the Commission finds that section 4 of the test claim 
statute provides a service to the public.   

Therefore, the section 4 requirement to rely on the maps prepared pursuant to Elections Code 
section 21001 if an ambiguity arises in regard to district boundary lines, constitutes a new 
program or higher level of service subject to article XIII B, section 6 of the California 
Constitution.   

Any potential reimbursable costs for implementation of section 4 of the test claim statute must 
have occurred between the time of enactment of the test claim statute (September 27, 2001) and 
the final date at which county elections officials were required to have precinct boundaries 
established (December 7, 2001).65 

In summary, the Commission finds that following activity constitutes a state-mandated new 
program or higher level of service: 

Rely on detailed maps prepared by the committees of the Legislature pursuant to 
Elections Code section 21001 to determine the boundary line, in the event that a 
census tract or census block is not listed, listed more than once, or is only partially 
accounted for in Statutes 2001, chapter 348, sections 1 and 2 (AB 632), and, as a 
result an ambiguity or dispute arises regarding the location of a boundary line.  
(Stats. 2001, ch. 348, § 4 (A.B. 632).) 

Issue 3: Does Section 4 of Statutes 2001, chapter 348 (AB 632), impose “costs 
mandated by the state” on local agencies within the meaning of article  
XIII B, section 6, and Government Code sections 17514?   

In order for the test claim statute to impose a reimbursable state-mandated program under the 
California Constitution, the test claim legislation must impose costs mandated by the state.66  
Government Code section 17514 defines “cost mandated by the state” as follows: 

[A]ny increased costs which a local agency or school district is required to incur 
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or 
any executive order implementing any statute enacted on or after January 1, 1975, 
which mandates a new program or higher level of service of an existing program 
within the meaning of Section 6 of Article XIII B of the California Constitution.   

                                                 
65 Elections Code section 12262 provides in relevant part, “Jurisdictional boundary changes 
occurring less than 88 days before an election shall not be effective for purposes of that 
election.”  Thus, precinct boundaries must have been established on December 7, 2001 which is 
88 days before the March 5, 2002 primary election.   
66 Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514.   
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The claimant disagrees with the Commission’s initial finding that only section 4 of the test claim 
statute constitutes a state-mandated new program or higher level of service, and asserts activities 
and costs outside the scope of what is provided for in section 4.  However, as discussed under 
issue 2 of this analysis, the test claim statute only imposes the following state-mandated new 
program or higher level of service: 

Rely on detailed maps prepared by the committees of the Legislature pursuant to 
Elections Code section 21001 to determine the boundary line, in the event that a 
census tract or census block is not listed, listed more than once, or is only partially 
accounted for in Statutes 2001, chapter 348, sections 1 and 2 (AB 632), and, as a 
result an ambiguity or dispute arises regarding the location of a boundary line.  
(Stats. 2001, ch. 348, § 4 (A.B. 632).) 

Thus, the new program or higher level of service is only triggered when:  (1) a census tract or 
census block is not listed, listed more than once, or is only partially accounted for in  
Statutes 2001, chapter 348, sections 1 and 2 (AB 632); and (2) as a result an ambiguity or dispute 
arises regarding the location of a boundary line. 

On September 3, 2009, the Commission issued a request for information from both the Secretary 
of State’s Office and the claimant.  The Secretary of State’s Office submitted comments, dated 
September 24, 2009, which provide that the Secretary of State’s Office does not have any 
comments or information regarding the information requested by the Commission.67 

The claimant submitted comments, dated October 1, 2009, to the Commission’s request for 
additional information.  In the claimant’s comments the claimant states in relevant part: 

The County finds that there were no census tracts or blocks that were not listed; 
that there were no census tracts or blocks listed more than once; and that there 
were no census tracts or blocks that were partially accounted for.  … . 

[¶] … [¶] 

… at the time of implementing the redistricting, fewer than a dozen cases in 
which the boundary line was ambiguous, while none were disputed.  However, 
these cases of ambiguity … were not the result of instances in which a census 
tract or census block was not listed, listed more than once, or was partially 
accounted for, in the tract and block-level descriptions.68  (Original underscore.) 

The claimant’s statements indicate that there were no instances in which the new program or 
higher level of service was triggered.  As a result, there were no instances in which the claimant 
was required to incur costs resulting from relying on detailed maps prepared by the committees 
of the Legislature pursuant to Elections Code section 21001 to determine the boundary line.   

Thus, there is no evidence in the record of costs mandated by the state as defined by Government 
Code section 17514 to comply with section 4 of Statutes 2001, chapter 348 (AB 632).  As a 
result, the Commission finds that section 4 of Statutes 2001, chapter 348 (AB 632), does not 
                                                 
67 Secretary of State’s Office response to Commission request for information, dated  
September 24, 2009, p. 1 (Exhibit O to Item 4, January 29, 2010 Commission hearing).  
68 Claimant response to Commission’s request for information, dated October 1, 2009, pgs. 3-4 
(Exhibit P to Item 4, January 29, 2010 Commission hearing). 
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impose “costs mandated by the state” on local agencies within the meaning of article XIII B, 
section 6, and Government Code sections 17514.   

CONCLUSION 
The Commission concludes that chapter 2 (§21100 et seq.) and chapter 5 (§21400 et seq.) of 
division 21 of the Elections Code, as added by sections 1 and 2 of Statutes 2001, chapter 348 
(AB 632), do not mandate any activities upon counties.  Sections 3 and 5 of Statutes 2001, 
chapter 348 (AB 632) also do not mandate any activity on counties.  Additionally, the 
Commission concludes that section 4 of Statutes 2001, chapter 348 (AB 632) mandates a new 
program or higher level of service on counties; however, section 4 does not impose costs 
mandated by the state as defined by Government Code section 17514.  Thus, Statutes 2001, 
chapter 348 (AB 632) does not constitute a reimbursable state-mandated program within the 
meaning of article XIII B, section 6 of the California Constitution.   
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STATEMENT OF DECISION 
The Commission on State Mandates (“Commission”) heard and decided this test claim during 
a regularly scheduled hearing on March 26, 2010.  Lizanne Reynolds appeared on behalf of the 
claimant, County of Santa Clara and Carla Shelton and Donna Ferebee appeared on behalf of 
Department of Finance. 

The law applicable to the Commission’s determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code  
section 17500 et seq., and related case law. 

The Commission adopted the staff analysis to deny this test claim at the hearing by a vote of   
4-2. 

Summary of Findings 
The Commission finds that the test claim statutes do not constitute a reimbursable state-
mandated program within the meaning of article XIII B, section 6 of the California 
Constitution because: 
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1. The Commission does not have jurisdiction over section 21670 as amended by Statutes 
1994, chapter 644 or over the activity of developing the ALUCP required by Section 
21675 by June 30, 1991, because these statutes and activities were the subject of a final 
decision of the Commission in CSM 4507. 

2. Any increased costs resulting from the test claim statutes occur as a result of a cost shift 
between local entities, not a cost shift between the state and county.  Thus the test claim 
statutes do not mandate a new program or higher level of service. 

Background 
This test claim addresses Airport Land Use Commissions (ALUCs) and Airport Land Use 
Compatibility Plans (ALUCPs).  All further code references are to the Public Utilities Code 
unless otherwise specified.   

In 1967, the California State Legislature required counties with regularly scheduled airlines, to 
establish ALUCs, to protect the “public health, safety, and welfare by encouraging orderly 
expansion of airports and the adoption of land use measures that minimize exposure to 
excessive noise and safety hazards within areas around public airports to the extent that these 
areas are not already devoted to incompatible uses.”1  This requirement was extended in 1984 
to counties having only general aviation airports.  Generally, each county’s ALUC prepares an 
ALUCP with a twenty-year planning horizon focused on broadly defined noise and safety 
impacts.  In addition, ALUCs make compatibility determinations for proposed amendments to 
airport master plans, general plans, specific plans, zoning ordinances and building regulations 
within the planning boundary established by the ALUC.  ALUCPs were originally known as 
“Airport Comprehensive Land Use Plans” until Statutes 2002, chapter 438 and Statutes 2004, 
chapter 615 renamed ALUCPs in the several code sections in which they are mentioned to 
provide for the use of uniform terminology in airport land use planning law and publications.2   
The acronym ALUCP will be used throughout this analysis.  

Establishment of an ALUC 

In 1967, the Legislature adopted Statutes 1967, chapter 852 which added Article 3.5 (sections 
21670-21674) to require every county containing one or more airports for the benefit of the 
general public served by a regularly scheduled airline to establish an ALUC.  The original 
Article 3.5 included, among other provisions: section 21670, which contains findings and 
provides for the establishment of ALUCs including membership selection; and section 21671, 
which addresses the situation where an airport is owned by city, district or county and provides 
for the appointment of certain members by cities and counties.  Section 21670 was not pled in 
the amended test claim.   

Article 3.5 was subsequently amended by Statutes 1970, chapter 1182, which added: section 
21670.1 allowing for action by designated body instead of the ALUC and requiring two 
members with expertise in aviation; and, section 21670.2 regarding applicability to the County 

                                                 
1 Statutes 1967, chapter 852. 
2 Senate Floor Analysis of Assembly Bill No. (AB) 3026 and Senate Transportation 
Committee Analysis of Senate Bill No. (SB) 1233. 
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of Los Angeles.3  This statute also added sections 21675 and 21676 which required ALUCs to 
prepare an ALUCP and imposed the requirement for local land use plans to be submitted to the 
ALUC for a compatibility review. 

These initial statutes applied to all counties having an airport served by a regularly scheduled 
airline and the ALUCs in those counties.  The planning requirement imposed on the ALUCs 
applied to the entire county area, including all airports in the county, even though all airports 
in the county may not have been served by the scheduled airline.  The counties exempted from 
the requirement to establish an ALUC were those without an airport served by a scheduled 
airline.  

The applicability of the requirements of article 3.5 was expanded by Statutes 1984, chapter 
1117 to include counties having only general aviation airports.4  Several statutes have since 
amended the provisions relating to membership of the ALUC. 

In 1993, the Legislature made the establishment of an ALUC discretionary.  In 1994, the 
Legislature made the establishment of an ALUC mandatory again and provided several new 
alternatives to forming an ALUC, including designating an alternative planning entity to fulfill 
the duties of an ALUC or contracting out for the preparation of the ALUCP.   

Section 21670 provides for the membership of the ALUC.  Regarding ALUC membership, 
section 21670, subdivision (b) provides in pertinent part: 

Each commission shall consist of seven members to be selected as follows: 

(1) Two representing the cities in the county, appointed by a city selection 
committee comprised of the mayors of all the cities within that county, except 
that if there are any cities contiguous or adjacent to the qualifying airport, at 
least one representative shall be appointed therefrom.  If there are no cities 
within a county, the number of representatives provided for by paragraphs (2) 
and (3) shall each be increased by one. 

(2) Two representing the county, appointed by the board of supervisors. 

(3) Two having expertise in aviation, appointed by a selection committee 
comprised of the managers of all of the public airports within that county. 

(4) One representing the general public, appointed by the other six members of 
the commission. 

Section 21674 provides the ALUC with the following powers and duties: 

The commission has the following powers and duties, subject to the limitations 
upon its jurisdiction set forth in Section 21676: 

                                                 
3 Note that sections 21670 and 21670.1 do not apply to the counties of Los Angeles or             
San Diego.  The Los Angeles Regional Planning Commission and the San Diego County 
Regional Airport Authority have the responsibility for preparing, reviewing and amending 
their respective ALUCPs. (See §§ 21670.2 and 21670.3.) 
4 A general aviation airport is an airport not served by a scheduled airline but operated for the 
benefit of the general public. 
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(a) To assist local agencies in ensuring compatible land uses in the vicinity of 
all new airports and in the vicinity of existing airports to the extent that  the 
land in the vicinity of those airports is not already devoted to incompatible uses. 

(b) To coordinate planning at the state, regional, and local levels so as to 
provide for the orderly development of air transportation, while at the same 
time protecting the public health, safety, and welfare. 

(c) To prepare and adopt an airport land use compatibility plan pursuant to 
Section 21675. 

(d) To review the plans, regulations, and other actions of local agencies and 
airport operators pursuant to Section 21676. 

(e) The powers of the commission shall in no way be construed to give the 
commission jurisdiction over the operation of any airport. 

(f) In order to carry out its responsibilities, the commission may adopt rules and 
regulations consistent with this article. 

The Role of the Counties 

The counties were charged with the responsibility for establishing an ALUC or alternative 
body/process.  (§§ 21670 and 21670.1.)  The board of supervisors was also made responsible 
for providing for the staffing and contracting decisions and the operational expenses of the 
ALUC.  Thus counties have substantial control over the ALUC budgets. (§ 21671.5) 

The original Article 3.5, enacted by Statutes 1967, chapter 852,  included section 21671.5 
which provided for: terms of office; removal of members; filling vacancies; compensation of 
commission members; ALUC meetings; and required counties to provide staff assistance to 
the ALUC including “the mailing of notices and the keeping of minutes.”  Section 21671.5 
was later amended by Statutes 1972, chapter 419 to specify that “[t]he usual and necessary 
operating expenses of the [ALUC] shall be a county charge.”   In addition, Statutes 1967, 
chapter 852 and Statutes 1972, chapter 419 provided the counties with significant budgetary 
controls over ALUCs which are also contained in section 21671.5.  Specifically, counties 
determine: 

 ALUC member “compensation, if any.” (Added by Statutes 1967, chapter 852.) 

 Whether to approve the ALUCs decision to employ any personnel as employees or 
independent contractors. (Added by Statutes 1972, chapter 419.) 

ALUCPs 

ALUCs must prepare an ALUCP to provide for the orderly growth of each public airport and 
the area surrounding the airport within the jurisdiction of the ALUC, and to safeguard the 
general welfare of the inhabitants within the vicinity of the airport and the public in general.  
(§ 21675.)  The original ALUCP preparation was required to be completed by June 30, 1991.  
(§ 21674.5.)   Later amendments to the statutes, however, require that the ALUCP “be 
reviewed as often as necessary in order to accomplish its purposes” and restrict amendments of 
the ALUCP to “no more than once in any calendar year.”  (§ 21675.)   

The contents of the ALUCP must be based on a long-range master plan or airport layout plan, 
as determined by DOT’s Division of Aeronautics and include, among other things, the area 
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within the jurisdiction surrounding any military airport, and be consistent with the safety and 
noise standards in the Federal Air Installation Compatible Use Zone prepared for that military 
airport.  (§ 21675.) 

Local agencies (i.e. cities, counties and special districts) are required to submit their airport 
master plans, general plans, specific plans, zoning ordinances and building regulations to the 
ALUC for a determination of consistency with the ALUCP.  However, there are procedures by 
which local agencies can overrule an ALUCP finding of incompatibility.  (§ 21676.)   

CEQA 

The California Environmental Quality Act (CEQA) was enacted in 1970 and is currently 
contained in Public Resources Code sections 21000-21177.  There are also numerous statutory 
provisions relating to CEQA that are contained in other codes.  The amendment to this test 
claim (08-TC-05) pled Public Resources Code section 21080.  Public Resources Code section 
21080 specifies that CEQA applies “to discretionary projects proposed to be carried out or 
approved by public agencies, including, but not limited to, the enactment and amendment of 
zoning ordinances, the issuance of zoning variances, the issuance of conditional use permits, 
and the approval of tentative subdivision maps unless the project is exempt from [CEQA].”  
Public Resources Code section 21080 also lists the CEQA exemptions. 

Generally, CEQA provides a process for evaluating the environmental effects of a project, and 
includes statutory exemptions, as well as categorical exemptions that can be found in CEQA 
and the CEQA regulations.  If a project is not exempt from CEQA, an initial study is prepared 
to determine whether a project may have a significant effect on the environment.  If the initial 
study shows that there would not be a significant effect on the environment, the lead agency 
must prepare a negative declaration (ND).  If the initial study shows that the project may have 
a significant effect on the environment, the lead agency must prepare an environmental impact 
report (EIR).  If the EIR includes a finding of significant environmental impacts, CEQA 
imposes a substantive requirement to adopt feasible alternatives or feasible mitigation 
measures available which would substantially lessen the significant environmental effects of 
the project.5  The EIR requirement, which effectively accomplishes the above purposes, is “the 
heart of CEQA.”6  

CEQA specifies that the public agency carrying out a project has responsibility for CEQA 
compliance.7  This is true even when the project is in another agency’s jurisdiction.8  A public 
agency acting in this capacity would be referred to as the “lead agency.”  An ALUC is the lead 
agency for purposes of CEQA compliance for its ALUCP since it is the public agency that 
prepares and adopts the ALUCP.9   

                                                 
5 Public Resources Code section 21002. 
6 County of Inyo v. Yorty (1973) 32 Cal. App. 3d 795. 
7 California Code of Regulations, title 14, section 15051, subdivision (a). 
8 Id. 
9 See generally Muzzy Ranch Co. v. Solano County Airport Land Use Commission (2007) 41 
Cal.4th 372, for the propositions that ALUCPs are projects subject to CEQA and that ALUCs 
are the lead agency for such projects. 



03-TC-12 and 08-TC-05 
Airport Land Use Commission/Plans II 

     Statement of Decision 

6

 

The Role of the Division of Aeronautics 

ALUCs are required to submit a copy of the ALUCP and each amendment to the ALUCP to 
DOT’s Division of Aeronautics.  (§ 21675.)  Additionally, DOT provides training and 
development programs to ALUC staff.  (§ 21674 5.) 

Fee Authority 

Section 21671.5 subdivision (f),  as added by Statutes 1990, chapter 1572 provided that “[t]he 
[ALUC] may establish a schedule of fees for reviewing and processing proposals and for 
providing the copies of land use plans, as required by subdivision (d) of section 21675. . . .”  
However, the current law, which has been in effect during the entire potential reimbursement 
period for this test claim, authorizes the ALUC to “….establish a schedule of fees necessary to 
comply with this article. . . .” (§ 21671.5, as amended by Stats. 1991, ch.140.) 

Prior Test Claim Decisions 
The Commission has adopted two prior Statements of Decision on ALUCs.  These prior 
decisions are final, binding decisions which are relevant to the issue of jurisdiction.10  
However, they are of no precedential value for purposes of the Commission’s decision on any 
other test claim, including this test claim.  In 1989, the Attorney General’s Office issued an 
opinion, citing the Weiss case to support the proposition that claims previously approved by 
the Commission have no precedential value.11  Rather, “[a]n agency may disregard its earlier 
decision, provided that its action is neither arbitrary nor unreasonable.”12  While opinions of 
the Attorney General are not binding on the courts, they are entitled to great weight.13  
Moreover, agencies that are subject to the Administrative Procedures Act may designate 
decisions that have precedential value.  The Commission is not subject to the Administrative 
Procedures Act.14 

CSM 4231, Airport Land Use, Statutes 1984, Chapter 1117 

In CSM 4231, the Commission found Chapter 1117, Statutes 1984 imposed a reimbursable 
state mandate on counties with only general aviation airports to form an ALUC and for the 
ALUC to develop an ALUCP.  Counties with regularly scheduled airlines, such as Santa Clara 
County, were not eligible for reimbursement under CSM 4231 because they were required to 
establish an ALUC and those ALUCs have been required to develop an ALUCP since 1970.  
The CSM 4231 mandate was suspended under the provisions of Government Code section 
17581 from 1990 through 1993.  The mandate to establish a commission was then eliminated 

                                                 
10 California School Boards Association v. State of California (2009) 171 Cal.App.4th 1183, 
1200-1201. 
11 72 Ops.Cal.Atty.Gen. 173, 178, fn.2 (1989), citing Weiss v. State board of Equalization 
(1953) 40 Cal.2d 772, 776.  
12 72 Ops.Cal.Atty.Gen. 173, supra, p. 178, fn.2, citing Weiss, supra, 40 Cal.2d. at 777.   
13 Rideout Hospital Foundation, Inc. v. County of Yuba (1992) 8 Cal.App.4th 214.   
14 See Government Code section 17533. 
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by Statutes 1993, chapter 59, which made the establishment of an ALUC pursuant to sections 
21670 and 21670.1 discretionary.  

CSM 4507, Airport Land Use Commissions/Plans, Public Utility Code Sections 21670 and 
21670.1 as amended by Statutes 1994, chapter 644, Statutes 1995, chapter 66, and, Statutes 
1995, chapter 91 

The Commission, in CSM 4507, found that Statutes 1993, chapter 59 “caused a gap in the 
continuity” of the state requirement to establish an ALUC, by changing the word “shall” to 
“may,” and therefore, Statutes 1994, chapter 644, which replaced the word “may” with “shall,” 
imposed a new requirement on counties which had disbanded their ALUCs, or alternative 
bodies, to reestablish such commissions or bodies.15  The Commission also found that Statutes 
1994, chapter 644 provided a new alternative process that a county could choose to implement 
rather than forming an ALUC or designating an alternative body, and that the choice by a 
county to establish this alternative process instead of reestablishing a commission or 
alternative body was also reimbursable.  However, the Commission found that the 
development of the ALUCP was not a new state-mandated program or activity, because those 
plans had long been required by section 21675, and were to have been completed by June 30, 
1991 (or June 30, 1992, under specified circumstances), pursuant to section 21671.5, 
subdivision (a). 

Eligible claimants under CSM 4507 included counties, cities, cities and counties, or other 
appropriately designated local government entities, except as provided by Public Utilities 
Code section 21670.2.16  The CSM 4507 period of reimbursement began January 1, 1995 and 
the parameters and guidelines adopted on December 17, 1998 authorize reimbursement for the 
following activities: 

A. For each eligible Claimant, the direct and indirect costs of the following 
activities are eligible for reimbursement on a one-time basis:   

 1. Selection of the Method of Compliance: 

 a.  Analyze the enacted legislation and alternatives. 

   b. Coordinate positions of the county and affected cities 
   within the county, providing information, and resolving 
   issues. 

 2. Establishment of one of the following methods:  

METHOD 1 - Set up or restore an airport land use commission. 

  a. Establish and appoint the members. 

  b. Establish proxies of the members. 

METHOD 2 - Determination of a designated body, pursuant to Public Utilities 
            Code section 21670.1, subdivisions (a) and (b). 

  a. Conduct hearing(s) to designate the appropriate body. 

                                                 
15 CSM 4507, Corrected Statement of Decision, adopted July 31, 1997. 
16 CSM 4507, parameters and guidelines, adopted December 17, 1998, p. 1. 
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  b. Augment the body, with two members with expertise in 
   aviation. 

METHOD 3 –Establishment of an alternative process, pursuant to  

Public Utilities Code section 21670.1, subdivision (c). 

a. Develop, adopt and implement the specified processes. 

b. Submit and obtain approval of the processes or 
alternatives from the Department of Transportation, 
Division of Aeronautics. 

METHOD 4 - Establishment of an exemption, pursuant to Public Utilities Code 
             sections 21670 (b) or 21670.1, subdivisions (d) and (e). 

a. Determine that a commission need not be formed and 
meet the specified conditions. 

If an eligible claimant, which has selected and established an exemption as 
specified under 21670 (b) or 21670.1, subdivisions (d) or (e), determines that 
the exemption no longer complies with the purposes of Public Utilities Code 
section 21670 (a), activities to select the Method of Compliance and to establish 
Method 1, 2 or 3 are eligible for reimbursement. 

B. For each eligible claimant, per diem for Commission members of up to $100 
for each day actually spent in the discharge of official duties and any actual and 
necessary expenses incurred in connection with the performance of duties as a 
member of the Commission. 

The parameters and guidelines adopted on December 17, 1998 also specifically state: “the 
airport land use planning process described in Public Utilities Code section 21675 is not 
reimbursable.”   

Claimant’s Position 
In its test claim filing (03-TC-12) claimant states that test claim CSM 4507 filed by                     
San Bernardino County on the 1994 and 1995 amendments “did not address several points 
incumbent within the newly mandated establishment of airport land use commissions.”  
Claimant maintains that these points remain “unreviewed and unconsidered by the 
Commission” and that this test claim “seeks to correct that oversight.”17  Specifically, because 
only sections 21670 and 21670.1 were pled and analyzed in CSM 4507, that test claim “did 
not examine the effect the creation of the mandate would have on other statutes closely 
associated with it that were heretofore voluntary.”18  With regard to section 21675, the 
claimant admits that this section pre-dates 1975, but states that it was amended several times 
between 1980 and 2002 and did not mention amending the comprehensive plan until the 
enactment of Statutes 1984, chapter 117.19  Claimant also states that Statutes 1987, chapter 

                                                 
17 Test Claim, page 1. 
18 Test Claim, page 3. 
19 Test Claim, page 4. 
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1018 first set forth the requirement in section 21675 to review ALUCPs as often as necessary. 
Claimant states that section 21675 was not part of the CSM 4507 test claim, though it should 
have been because Statutes 1993, chapter 59 made the activities under section 21675 optional 
and Statutes 1994, chapter 644 made them mandatory again.  Claimant argues that this is true 
because immediately prior to the enactment of 1994, chapter 644, ALUCs were not required to 
exist and Statutes 1994, chapter 644 establishment of an ALUC or alternate body/process, and 
hence the requirements of 21675, mandatory.  Finally, regarding section 21676, claimant states 
that though it was added in 1970, there was no requirement for ALUCs to review general 
plans, specific plans, zoning ordinances or building regulations within 60 days before they are 
approved or adopted until the enactment of Statutes 1982, chapter 1041.20 

Claimant submitted an amendment (08-TC-05) to this test claim on May 28, 2009, which 
added Public Utilities Code section 21671.5, as added by Statutes 1967, chapter 852, and as 
amended by  Statutes 1972, chapter 419, Statutes 1989, chapter 306, Statutes 1990, chapter 
1572, Statutes 1991, chapter 140 and Statutes 2002, chapter 438; and, Public Resources Code 
section 21080 as added by Statutes 1983, Chapter 872, and as amended by Statutes 1985, 
chapter 392; Statutes 1993, chapter 1131; Statutes 1994, chapter 1230; Statutes 1996, chapter 
547.  Claimant’s test claim amendment also re-pled the section 21675 and 21676 statutes 
originally pled in the test claim filing (03-TC-12).   

In addition to the arguments presented by claimant in the test claim filing (03-TC-12), the test 
claim amendment (08-TC-05) adds the following new points: 

Regarding Public Utilities Code section 21675: 

An [ALUCP] must comply with the statutory criteria in Section 21675, 
including that it be based on a long-range master plan or airport layout plan.  
These airport plans are amended from time to time by the airport operators, 
thereby triggering the [ALUCP] amendments.  (Muzzy Ranch Co. v Solano 
County Airport Land Use Comm’n (2007) 41 Cal.4th 372, 378.) 

If an ALUC determines that it is necessary or appropriate to amend its 
[ALUCP], then the county is obligated to provide assistance for this effort 
pursuant to Section 21671.5, subdivision (c).  The county of Santa Clara has 
provided substantive and procedural assistance from planners, GIS technicians, 
county counsel, and clerks for these [ALUCP] amendments.   

The mandate to assist an ALUC with revising its [ALUCP] is impacted by the 
California Environmental Quality Act (“CEQA”), Public Resources Code 
Section 21000 et seq., because [ALUCP] amendments are subject to 
compliance with CEQA. (Pub. Res. Code § 21080; Muzzy Ranch, 41 Cal.4th at 
p. 385.)  Thus, as a result of the ALUC mandate, counties must also bear the 
costs associated with the environmental review of [ALUCP] amendments 
required by CEQA. (Stats. 1970, c. 1433.) 

                                                 
20 Ibid. 
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Regarding Public Utilities Code section 21671.5, claimant quotes subdivision (c) 21 
which provides: 

Staff assistance, including the mailing of notices and the keeping of minutes 
and necessary quarters, equipment and supplies shall be  provided by the 
county.  The usual and necessary operating expenses of the commission shall be 
a county charge. 

Claimant argues: 

This mandate, insofar as it relates to the county resources required to assist an 
ALUC in the review and update of its [ALUCP] (including environmental 
review under CEQA) and the processing of referrals related to the review of 
local agencies’ amendments of their general plans, specific plans, and adoption 
or approval of zoning ordinances or building regulations within a 60-day time 
period, was not considered as part of the San Bernardino County test claim.22  
The staff time and other resources that a county must absorb in relation to these 
mandated activities are significant.  For example, individuals in various County 
of Santa Clara departments are responsible for providing services to the ALUC, 
including the Planning Office, County Counsel, and Clerk of the Board.   Thus 
the total costs of this program are reimbursable. 

Claimant asserts that section “21671.5, subdivision (c) requires counties to provide staff 
assistance and other ‘usual and necessary’ services to ALUCs.”23 Moreover, claimant argues 
that because the Commission determined that section 21670, as amended by Statutes 1994, 
chapter 644, requiring the creation of ALUCs, imposed a new program when compared to the 
law in effect immediately prior (i.e. 21670, as amended by Statutes 1993, chapter 59), “all of 
the activities associated with ALUCs constitute new mandates, not modified mandates.”  

For fiscal year 2002/2003 claimant asserts its “actual increased costs” were “approximately 
$72,000.”24  Claimant provides no accounting for these costs.  In addition, under the heading 
“Estimated Annual Costs Incurred by Claimant for Fiscal Year 2003/2004,” claimant asserts 
that “[t]he actual increased costs incurred by the County of Santa Clara for fiscal year 
2002/2003 [sic] are approximately $75,000.”25 

                                                 
21 Test Claim Amendment, p. 5.  Claimant cites to “section 21670, subdivision (b)” but then 
quotes the language of Section 21671.5, subdivision (c).  Given the context and the arguments 
presented, staff assumes that claimant meant to cite Section 21671.5, subdivision (c). 
22 Claimant is referring to CSM 4507. 
23 The plain language of section 21671.5 requires counties to pay for the “usual and necessary 
operating expenses” (emphasis added) not to provide usual and necessary services. 
24 Test Claim Amendment, supra, p. 5. 
25 Test Claim Amendment, supra, p. 6. 
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With regard to a statewide cost estimate, Allan Burdick, an employee of Maximus, states in his 
declaration that based on a survey of nine counties and internet research for the fiscal year 
2003-2004 the statewide cost estimate is between $2.1 and $2.6 million.26 

Claimant further asserts that section 21671.5 provides an ALUC with discretionary fee 
authority but does not mandate them to adopt fees and thus “the county providing services to 
that ALUC has no mechanism for recovering its ALUC-related costs.”27  Once established, 
claimant states, “an ALUC is an independent body and is not subject to the direct control of 
any other public agency.”28  

In its test claim amendment, claimant alleges that the following activities are required by the 
test claim statutes: 

• Review and revise ALUCPs which includes CEQA compliance.  [§ 21675 (a) and Pub. 
Resources Code § 21080.]29 

• Review and act on referrals [§ 21676.]30 

• Provide staff assistance and other resources [§ 21671.5] 

Claimant’s comments on the draft staff analysis can be summarized as follows: 

• The draft staff analysis too narrowly interprets the county duties under section 21671.5. 

• The mandated activities are not pre-1975. 

• These issues (i.e. the activities pled in this test claim) were not considered in prior test 
claim decisions.31 

Department of Finance’s (DOF’s) Position 
DOF, in its comments on the test claim, concludes that “a reimbursable State mandate has not 
been created by the amendments specified” in the test claim because ALUCs have the 
authority to charge fees to cover their costs associated with the new activities specified.32  In 
support of this argument DOF cites to section 21671.5.  Additionally, DOF states that the 
mandated activities of including the area within the ALUC’s jurisdiction which surrounds a 
military airport in the ALUCP and ensuring that the ALUCP is consistent with the safety and 
noise standards in the federal Air Installation Compatible Use Zone prepared for that military 
                                                 
26 Test Claim Amendment, supra, Declaration of Allan P. Burdick, p. 13. 
27 Test Claim Amendment, supra, p. 7. 
28 Test Claim Amendment, supra, p. 8.   
29 Test Claim Amendment, supra, p. 2. 
30 Test Claim Amendment, supra, p. 3.  Note that this activity includes reviewing local agency 
amendments to general plans and specific plans and adoption of or approval of zoning 
ordinances or building regulations within a 60-day time period.  The Santa Clara County 
ALUC also receives “voluntary” referrals for major and minor projects within the ALUCP 
area. 
31 Claimant’s comments on the draft staff analysis, dated January 22, 2010. 
32 DOF comments on the Test Claim, p. 1. 
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airport are not reimbursable because, based on the language of the statute (Stats. 2002, ch. 
971), the mandate is contingent upon federal funding being made available through an 
agreement with the Governor’s Office of Planning and Research (OPR).33 

DOF submitted comments on the test claim amendment 08-TC-05.34   DOF states: 

DOF believes that the [Public Utility Code] statutes cited do not directly 
impose requirements on the claimant.  The [c]omissions are independent 
bodies, separate from the counties, and have fee authority to carry out the 
specified activities, including reviewing and amending the [ALUCPs].  
Providing staff assistance, as well as coverage of usual and necessary operating 
expenses of [c]omissions, are not state mandates because legislation 
establishing the expenses as county obligations predates January [1,]1975.  
These are not new programs or increased levels of service imposed on the 
counties, and claims for reimbursement activities do not meet the statute of 
limitations pursuant to the Government Code.35 

Additionally, DOF asserts that because neither the claimant nor the ALUCs are authorized to 
be a lead agency for purposes of CEQA, the performance of environmental reviews pursuant 
to CEQA is not a reimbursable mandate. 36  
Moreover, DOF adds, the “claims for reimbursement activities do not meet the statute of 
limitations pursuant to the Government Code.”37 
DOF also submitted comments which concur with the draft staff analysis for the following 
reasons: 

• Several statutes pled in the test claim predate January 1, 1975. 

• The statutes pled were the subject of a previous decision in CSM 4507. 

• No new activities were required of counties since 1972. 

• Increased costs of the test claim statutes resulted from a shift between local agencies; 
not between the state and local agencies.38 

Department of Transportation’s (DOT’s) Position 
DOT, in its comments dated October 22, 2003, states that section 21671.5, subdivision (c) 
requires that all expenses and costs by the ALUC be provided by its county and reimbursement 

                                                 
33 Ibid. 
34 DOF Comments on the Test Claim Amendment, dated July 17, 2009. 
35 Id, p. 1. 
36 Id. 
37 Id.   Staff interprets this statement to mean that DOF believes that the additional statutes 
pled in the test claim amendment (08-TC-05) were not pled within the statute of limitations 
provided in Government Code section 17551. 
38 DOF comments on the draft staff analysis, January 22, 2010, p. 1. 
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of the test claim is thus prohibited by statute.39  DOT also submitted comments on the test 
claim amendment on December 10, 2009, in which it states:  

• “Many of the issues raised by the claimant regarding . . . . sections 21670 and 21675 
are jurisdictionally barred  as the Commission already ruled on these issues in a final 
decision issued in CSM 4507.”40 

• “The Department concurs with the staff that none of the activities claimed under 21675 
and 21676 are to be performed by the claimant.”41 

• “Of importance is the staff’s distinction between the creation of the [ALUC] and the 
activities of an [ALUC].”42 

• “The Department concurs with the staff that even though the county may have 
increased costs as a result of the duties imposed by an [ALUC], increased costs alone 
to not result in a state mandate.”43 

• Section 21682, authorizes Aeronautics Fund money to be paid to public entities that 
own and operate an airport and such public entities may include ALUCs and that 
money may be used for updating ALUCPs pursuant to section 21675.44 

• Section 21675 pre-dates 1975.45 

COMMISSION FINDINGS 
The courts have found that article XIII B, section 6, of the California Constitution recognizes 
the state constitutional restrictions on the powers of local government to tax and spend.   “Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are ‘ill equipped’ to assume increased 
financial responsibilities because of the taxing and spending limitations that articles XIII A 
and XIII B impose.”46  A test claim statute or executive order may impose a reimbursable 
state-mandated program if it orders or commands a local agency or school district to engage in 
an activity or task.47 In addition, the required activity or task must be new, constituting a “new 

                                                 
39 DOT comments on the Test Claim, October 22, 2003, p. 3. 
40 DOT comments on the Test Claim Amendment, December 8, 2009, p. 1. 
41 Id, p. 2. 
42 Id. 
43 Id. 
44 Id. 
45 Id, p. 3.   
46 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
47 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.   
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program,” or it must create a “higher level of service” over the previously required level of 
service.48   

The courts have defined a “program” subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or 
a law that imposes unique requirements on local entities or school districts to implement a 
state policy, but does not apply generally to all residents and entities in the state.49  To 
determine if the program is new or imposes a higher level of service, the test claim statutes and 
executive orders must be compared with the legal requirements in effect immediately before 
the enactment.50  A “higher level of service” occurs when the new “requirements were 
intended to provide an enhanced service to the public.”51  Finally, the newly required activity 
or increased level of service must impose costs mandated by the state.52 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6.53  In making its 
decisions, the Commission must strictly construe article XIII B, section 6, and not apply it as 
an “equitable remedy to cure the perceived unfairness resulting from political decisions on 
funding priorities.”54 

The analysis addresses the following issues: 

 Does the Commission have jurisdiction to address statutes or issues that have 
already been addressed in a final decision of the Commission? 

 Do the test claim statutes mandate a new program or higher level of service within 
the meaning of Article XIII B, section 6 of the California Constitution? 

There are five statutory sections pled in this test claim, Public Utilities Code sections 21670, 
21671.5, 21675 and 21676 and Public Resources Code section 21080.  The claimant alleges 
that the following activities are required by the test claim statutes: 
                                                 
48 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 
878, (San Diego Unified School Dist.); Lucia Mar Unified School Dist. v. Honig (1988) 44 
Cal.3rd 830, 835 (Lucia Mar). 
49 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875 (reaffirming the test set out 
in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; see also Lucia Mar, 
supra.   
50 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 
830, 835. 
51 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
52 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. 
53 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551 and 17552.   
54 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817.   
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• Review and revise ALUCPs which includes CEQA compliance.  (§ 21675, subd. (a) 
and Pub. Resources Code, § 21080.055 

• Review and act on referrals, (§ 21676.)56 

• Provide staff assistance and other resources. (§ 21671.5)57 

Issue 1: The Commission does not have jurisdiction to address section 21670 as 
amended by Statutes 1994, chapter 644 or to address the activity of 
developing the ALUCP by June 30, 1991 as required by section 21675, 
because these statutes and activities were the subject of a final decision of 
the Commission in CSM 4507. 

As discussed above, CSM 4507 is an approved test claim, which is a final adjudication of the 
Commission acting in its quasi-judicial capacity, awarding reimbursement for duties imposed 
on counties pursuant to section 21670.  Specifically, the Commission found that the 
reimbursable activities imposed by sections 21670 and 21670.1 were limited to the following: 

Those costs incurred after January 1, 1995, the operative date of the test claim 
legislation, for the establishment or re-establishment of an airport land use 
commission, or one of the alternative approaches, pursuant to sections 21670 
and 21670.1 of the Public Utilities Code.58 

The Commission also found in CSM 4507 that the development of the ALUCP was not a new 
state-mandated program or activity, because those plans had long been required by section 
21675, and were to have been completed by June 30, 1991 (or June 30, 1992, under specified 
circumstances), pursuant to section 21671.5, subdivision (a).  These code sections have been 
pled again in this test claim (03-TC-12 and 08-TC-05).  An administrative agency does not 
have jurisdiction to rehear a decision that has become final.59  A party to a final adjudication of 
an administrative agency is collaterally estopped from relitigating the issues if (1) the agency 
acted in a judicial capacity, (2) it resolved the disputed issues, and (3) all parties had the 
opportunity to fully and fairly litigate the issues.60   Each of these elements was met for CSM 
4507.   

Claimant states that “the draft staff analysis erroneously asserts that the mandates imposed by 
section 21670 were conclusively addressed in CSM 4507.”  Claimant explains that CSM 4507 
failed to “address the newly-imposed requirement in the last section of section 21675, 
                                                 
55  Test Claim Amendment, 08-TC-05, p. 2. 
56 Id, p. 3.  Note that this activity includes reviewing local agency amendments to general 
plans and specific plans and adoption of or approval of zoning ordinances or building 
regulations within a 60-day time period. 
57 Id. 
58 CSM 4507, Corrected Statement of Decision, adopted July 31, 1997, p. 8, emphasis added. 
59 Heap v. City of Los Angeles (1936) 6 Cal.2d 405, 407.  Save Oxnard Shores v. California 
Coastal Commission (1986) 179 Cal.App.3d 140, 143. 
60 Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521 
(Carmel Valley). 
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subdivision (a) to amend and update the [ALUCP].”61  However, the requirements of section 
21670 only address the establishment of the ALUC, while the requirements of section 21675 
address the preparation and review of and amendments to an ALUCP.62  Although the activity 
imposed by section 21675, subdivision (a), to require that the ALUCP “be reviewed as often as 
necessary to accomplish its purposes, but shall not be amended more than once in any calendar 
year” was not addressed in CSM 4507, the draft staff analysis and this final staff analysis 
specifically address this activity.63  All of the activities imposed by section 21670, as amended 
by Statutes 1994, chapter 644, were conclusively addressed in CSM 4507, and therefore, the 
Commission does not have jurisdiction to make findings on that statute.64  

Claimant also states that it was not a party to CSM 4507.65  However, test claims function 
similarly to class actions and all members of the class have the opportunity to participate in the 
test claim process and all are bound by the final decision of the Commission for purposes of 
that test claim.66  “‘Test claim’ means the first claim filed with the Commission alleging that a 
particular statute or executive order imposes costs mandated by the state.”67  Part 7 of division 
4 of title 2 of the Government Code, “State Mandated Costs” “establishes a test-claim 
procedure to expeditiously resolve disputes affecting multiple agencies. . . .” Thus, a test claim 
is like a class action.68  Claimant had the opportunity to participate in CSM 4507 but did not 
avail itself of that opportunity.  When CSM 4507 was filed in December 1995, section 1182.2 
of the Commission’s regulations was in place and provided that “any person may submit 
comments in writing on any agenda item.”  Moreover, pursuant to the Bagley-Keene Open 
Meeting Act of 1967, claimant had the opportunity to attend and provide written or oral 
comments at the Commission meetings on CSM 4507.  Government Code section 17500 
explicitly states that the test claim procedure is designed to avoid a multiplicity of proceedings 
to address the same issue.  Once a decision of the Commission becomes final and has not been 
                                                 
61 Claimant’s comments on the draft staff analysis, supra, p. 3. 
62 The requirement in section 21675 to prepare an ALUCP was imposed by Statutes 1970, 
chapter 1182.  A deadline of July 1, 1991 for adopting the ALUCP was added to section 
21675.1, subdivision (a) by Statutes 1989, chapter 306, since some ALUCs had not prepared 
one over the 20-year period that it had been required.   Note also that section 21675 has been 
amended a number of times since 1975, including by Statutes 1987, chapter 1018, which 
required ALUCs to review their ALUCPs.  
63 Draft staff analysis, 03-TC-12 and 08-TC-05, p. 23. 
64 See CSM 4507, Corrected Statement of Decision, adopted July 31, 1997 and CSM 4507, 
parameters and guidelines, adopted December 17, 1998. 
65 Claimant’s comments on the draft staff analysis, supra, p. 4. 
66 Government Code sections 17521 and 17557; Also, see generally, Kinlaw v. State of 
California (1991) 54 Cal. 3d 326; California School Boards Association v. State of California 
(2009) 171 Cal.App.4th 1183, 1200-1201. 
67 Government Code section 17521. 
68 See San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 
859, 872, Fn. 10, where the court agrees with the California School Boards Association that a 
test claim is like a class action. 
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set aside by a court pursuant to a petition for writ of administrative mandamus (Code Civ. 
Proc., § 1094.5), it is not subject to collateral attack.69  Thus, Claimant is bound by the 
findings in CSM 4507.  The Commission may not address issues that were conclusively 
addressed in that test claim.   

Therefore, the Commission finds that it does not have jurisdiction over section 21670 as 
amended by Statutes 1994, chapter 644 or over section 21675, with regard to the activity of 
developing the ALUCP by June 30, 1991, as required by sections 21675 and 21675.1, because 
these statutes and activities were the subject of a final decision of the Commission in CSM 
4507. 

Issue 2: The remaining test claim statutes do not mandate a new program or higher 
level of service within the meaning of Article XIII B, Section 6 of the 
California Constitution. 

A. There are legal arguments on both sides of the issue of whether the activities that 
counties are required to perform are newly mandated by the test claim statutes. 
However, no finding is required on this point because any increased costs 
resulting from the test claim statutes occur as a result of a cost shift between local 
entities, not a cost shift between the state and county. Thus the test claim statutes 
do not mandate a new program or higher level of service. 

In 1987, the California Supreme Court in County of Los Angeles v. State of California 
expressly stated that the term “higher level of service” must be read in conjunction with the 
phrase “new program.”  Both are directed at state-mandated increases in the services provided 
by local agencies.70  In 1990, the Second District Court of Appeal decided the Long Beach 
Unified School District case, which challenged a test claim filed with the Board of Control on 
executive orders issued by the Department of Education to alleviate racial and ethnic 
segregation in schools.71  The court determined that the executive orders did not constitute a 
“new program” since schools had an existing constitutional obligation to alleviate racial 
segregation.72  However, the court found that the executive orders constituted a “higher level 
of service” because the requirements imposed by the state went beyond constitutional and case 
law requirements.  The court stated in relevant part the following: 

The phrase “higher level of service” is not defined in article XIII B or in the 
ballot materials.  [Citation omitted.]  A mere increase in the cost of providing a 
service which is the result of a requirement mandated by the state is not 
tantamount to a higher level of service.  [Citation omitted.]  However, a review 
of the Executive Order and guidelines shows that a higher level of service is 
mandated because the requirements go beyond constitutional and case law 
requirements. . . .While these steps fit within the “reasonably feasible” 
description of [case law], the point is that these steps are no longer merely 

                                                 
69 California School Boards Association v. State of California (2009) 171 Cal.App.4th 1183, 
1200. 
70 County of Los Angeles, supra, 43 Cal.3d at page 56. 
71 Long Beach Unified School District, supra, 225 Cal.App.3rd 155. 
72 Id, p. 173. 
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being suggested as options which the local school district may wish to consider 
but are required acts.  These requirements constitute a higher level of service.  
We are supported in our conclusion by the report of the Board to the 
Legislature regarding its decision that the Claim is reimbursable: “Only those 
costs that are above and beyond the regular level of service for like pupils in the 
district are reimbursable.”73 

Thus, in order for the test claim statutes to impose a new program or higher level of service, 
the Commission must find that the state is imposing new required acts or activities on counties 
beyond those already required by law.  

1. Sections 21675, 21676, post-1975 amendments to section 21671.5, and Public 
Resources Code section 21080 do not require counties to perform any activities 

Section 21675 
With respect to section 21675, claimant requests reimbursement to review and amend 
comprehensive land use plans (i.e. ALUCPs).74  However, based on the plain language of 
section 21675, ALUCs are required to perform these activities, but counties are not.  Section 
21675 provides: 

(a) Each commission shall formulate an airport land use compatibility plan that 
will provide for the orderly growth of each public airport and the area 
surrounding the airport within the jurisdiction of the commission, and will 
safeguard the general welfare of the inhabitants within the vicinity of the airport 
and the public in general.  The commission's airport land use compatibility plan 
shall include and shall be based on a long-range master plan or an airport layout 
plan, as determined by the Division of Aeronautics of the Department of 
Transportation, that reflects the anticipated growth of the airport during at least 
the next 20 years.  In formulating an airport land use compatibility plan, the 
commission may develop height restrictions on buildings, specify use of land, 
and determine building standards, including soundproofing adjacent to airports, 
within the airport influence area.  The airport land use compatibility plan shall 
be reviewed as often as necessary in order to accomplish its purposes, but shall 
not be amended more than once in any calendar year. 

(b) The commission shall include, within its airport land use compatibility plan 
formulated pursuant to subdivision (a), the area within the jurisdiction of the 
commission surrounding any military airport for all of the purposes specified in 
subdivision (a).  The airport land use compatibility plan shall be consistent with 
the safety and noise standards in the Air Installation Compatible Use Zone 

                                                 
73 Ibid, emphasis added.  See also, County of Los Angeles v. Commission on State Mandates 
(2003) 110 Cal.App.4th 1176, 1193-1194, where the Second District Court of Appeal followed 
the earlier rulings and held that in the case of an existing program, reimbursement is required 
only when the state is divesting itself of its responsibility to provide fiscal support for a 
program, or is forcing a new program on a locality for which it is ill-equipped to allocate 
funding. 
74 Test Claim, page 6. 



03-TC-12 and 08-TC-05 
Airport Land Use Commission/Plans II 

     Statement of Decision 

19

prepared for that military airport.  This subdivision does not give the 
commission any jurisdiction or authority over the territory or operations of any 
military airport. 

(c) The airport influence area shall be established by the commission after 
hearing and consultation with the involved agencies. 

(d) The commission shall submit to the Division of Aeronautics of the 
department one copy of the airport land use compatibility plan and each 
amendment to the plan. 

(e) If an airport land use compatibility plan does not include the matters 
required to be included pursuant to this article, the Division of Aeronautics of 
the department shall notify the commission responsible for the plan. (Emphasis 
added.) 

Thus the ALUC is required by section 21675 to perform the following activities: 

• Formulate an airport land use compatibility plan that will provide for the orderly 
growth of each public airport and the area surrounding the airport within the 
jurisdiction of the commission, including the area surrounding any military airport, and 
will safeguard the general welfare of the inhabitants within the vicinity of the airport 
and the public in general. 

• The plan shall include and be based on a long-range master plan or airport layout plan, 
as determined by the Division of Aeronautics of the Department of Transportation, that 
reflects the anticipated growth of the airport during at least the next 20 years. 

• The plan shall be reviewed as often as necessary in order to accomplish its purposes, 
but shall not be amended more than once in any calendar year. 

• Establish the airport influence area after hearing and consultation with involved 
agencies. 

• Submit to the Division of Aeronautics of the Department of Transportation one copy of 
the plan and each amendment to the plan. 

Section 21676 
With respect to section 21676, claimant requests reimbursement “to review and act on 
referrals”75 which includes:  

• Review local agencies’ amendments of general plans and specific plans within a 60-
day time period. 

• Review local agencies’ adoption of or approval of zoning ordinances or building 
regulations within a 60-day time period. 

Section 21676 provides: 

(a) Each local agency whose general plan includes areas covered by an airport 
land use compatibility plan shall, by July 1, 1983, submit a copy of its plan or 

                                                 
75 Test Claim Amendment, 08-TC-05, p.3. 
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specific plans to the airport land use commission.  The commission shall 
determine by August 31, 1983, whether the plan or plans are consistent or 
inconsistent with the airport land use compatibility plan.  If the plan or plans are 
inconsistent with the airport land use compatibility plan, the local agency shall 
be notified and that local agency shall have another hearing to reconsider its 
airport land use compatibility plans.  The local agency may propose to overrule 
the commission after the hearing by a two-thirds vote of its governing body if it 
makes specific findings that the proposed action is consistent with the purposes 
of this article stated in Section 21670.   At least 45 days prior to the decision to 
overrule the commission, the local agency governing body shall provide the 
commission and the division a copy of the proposed decision and findings.  The 
commission and the division may provide comments to the local agency 
governing body within 30 days of receiving the proposed decision and findings.  
If the commission or the division's comments are not available within this time 
limit, the local agency governing body may act without them.  The comments 
by the division or the commission are advisory to the local agency governing 
body.  The local agency governing body shall include comments from the 
commission and the division in the final record of any final decision to overrule 
the commission, which may only be adopted by a two-thirds vote of the 
governing body. 

(b) Prior to the amendment of a general plan or specific plan, or the adoption or 
approval of a zoning ordinance or building regulation within the planning 
boundary established by the airport land use commission pursuant to Section 
21675, the local agency shall first refer the proposed action to the commission.  
If the commission determines that the proposed action is inconsistent with the 
commission's plan, the referring agency shall be notified.  The local agency 
may, after a public hearing, propose to overrule the commission by a two-thirds 
vote of its governing body if it makes specific findings that the proposed action 
is consistent with the purposes of this article stated in Section 21670.  At least 
45 days prior to the decision to overrule the commission, the local agency 
governing body shall provide the commission and the division a copy of the 
proposed decision and findings.  The commission and the division may provide 
comments to the local agency governing body within 30 days of receiving the 
proposed decision and findings.  If the commission or the division's comments 
are not available within this time limit, the local agency governing body may 
act without them.  The comments by the division or the commission are 
advisory to the local agency governing body.  The local agency governing body 
shall include comments from the commission and the division in the public 
record of any final decision to overrule the commission, which may only be 
adopted by a two-thirds vote of the governing body. 

 (c) Each public agency owning any airport within the boundaries of an airport 
land use compatibility plan shall, prior to modification of its airport master 
plan, refer any proposed change to the airport land use commission.  If the 
commission determines that the proposed action is inconsistent with the 
commission's plan, the referring agency shall be notified.  The public agency 
may, after a public hearing, propose to overrule the commission by a two-thirds 
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vote of its governing body if it makes specific findings that the proposed action 
is consistent with the purposes of this article stated in Section 21670.  At least 
45 days prior to the decision to overrule the commission, the public agency 
governing body shall provide the commission and the division a copy of the 
proposed decision and findings.  The commission and the division may provide 
comments to the public agency governing body within 30 days of receiving the 
proposed decision and findings. If the commission or the division's comments 
are not available within this time limit, the public agency governing body may 
act without them.  The comments by the division or the commission are 
advisory to the public agency governing body.  The public agency governing 
body shall include comments from the commission and the division in the final 
decision to overrule the commission, which may only be adopted by a two-
thirds vote of the governing body. 

(d) Each commission determination pursuant to subdivision (b) or (c) shall be 
made within 60 days from the date of referral of the proposed action.  If a 
commission fails to make the determination within that period, the proposed 
action shall be deemed consistent with the airport land use compatibility plan. 

Section 21676 requires the ALUC to review amendments to the general or specific plans, and 
proposed zoning ordinances or building regulations of local agencies within the planning 
boundary established by the ALUC within 60 days from the date of referral of the proposed 
action.  In addition, the ALUC is required to review any proposed changes to an airport master 
plan of any public agency owning an airport within the boundaries of the ALUC within 60 
days from the date of referral of the proposed action.  

Section 21676 does require local agencies to submit their general plans, specific plans, zoning 
ordinances and building regulations to the ALUC, but those activities have not been pled in 
this test claim.  However, even if those activities had been pled, they would not be 
reimbursable because local agencies have authority to impose fees on projects within their 
jurisdiction which may be imposed for purposes of updating general plans and other planning 
documents pursuant to Government Code section 66014, and pursuant to their police power 
under article XI, section 7 of the California Constitution.76  Based on the plain language of 
section 21676, counties are not required to “review and act on referrals” which is the only 
section 21676 activity pled. 

Based on a plain meaning reading of sections 21675 and 21676 the following activities are 
imposed on ALUCs, not counties: 

• The plan shall be reviewed as often as necessary in order to accomplish its purposes, 
but shall not be amended more than once in any calendar year. 

                                                 
76 See Government Code section 66014 and Collier v. San Francisco (2007) 151 Cal.App.4th 
1326, page 1353, review denied.   
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• The ALUCP must include the area within the jurisdiction of the ALUC surrounding 
any military airport and be consistent with the safety and noise standards in the Air 
Installation Compatible Use Zone prepared for that military airport.77   

• Submit to the Division of Aeronautics of the Department of Transportation one copy of 
the plan and each amendment to the plan. 

• Review amendments to the general or specific plans, and proposed zoning ordinances 
or building regulations of local agencies within the planning boundary established by 
the ALUC within 60 days from the date of referral of the proposed action.   

• Review any proposed changes to an airport master plan of any public agency owning 
an airport within the boundaries of the ALUC within 60 days from the date of referral 
of the proposed action.   

Therefore, sections 21675 and 21676 do not mandate a new program or higher level of service 
on counties. 

Section 21671.5 
Section 21671.5; as amended by Statutes 1989, chapter 306, Statutes 1990, chapter 1572, 
Statutes 1991, chapter 140, and Statutes 2002, chapter 438, though pertaining to counties, does 
not require counties to perform any activities for the following reasons: 

• Statutes 1989, chapter 306 amended the language concerning meetings to specify that 
“a majority of the [ALUC] shall constitute a quorum for the transaction of business” 
and added the requirement that “no action shall be taken by the [ALUC] except by a 
recorded vote of a majority of the full membership.”78  Statutes 1989, chapter 306 also 
added subdivision (f), authorizing ALUCs to establish a schedule of fees for reviewing 
and processing proposals and for providing copies of ALUCPs.   However, Statutes 
1989, chapter 306 did not impose any new required activities on counties. 

• Statutes 1990, chapter 1572 amended section 21671.5, subdivision (f) to require the 
ALUC to follow the procedures laid out in Government Code section 66016 when 
adopting a fee and to prohibit an ALUC from imposing such fees if, after June 30, 
1991, it has not adopted an ALUCP.  The Statutes 1990, chapter 1572 requirements are 
imposed on ALUCs and do not require counties to perform any activities. 

                                                 
77 DOF argued in its comments that unless federal funding is provided, these activities are not 
mandated. Statutes 2002, chapter 971, which added the requirements regarding military 
airports, added an uncodified provision, section 8 of Senate Bill 1233 (Knight), which states 
with regard to amendments to the Government Code: “[a] city or county shall not be required 
to comply with the amendments made by this act to sections 65302, 65302.3, 65560, and 
65583 of the Government Code, relating to military readiness activities, military personnel, 
military airports, and military installations. . .” until an agreement is entered into between the 
federal government and OPR to fully reimburse all claims approved by the Commission on 
State Mandates and the city or county undertakes its next general plan revision.  However, the 
Commission does not need to reach this issue. 
78 Section 21671.5, subdivision (e), as amended by Statutes 1989, chapter 306. 
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• Statutes 1991, chapter 140 amended section 21671.5 to limit an ALUCs ability to 
impose fees pursuant to subdivision (f) to those ALUCs that have undertaken 
preparation of their ALUCPs and after 1992, to those ALUCs that have completed their 
ALUCPs.  Statutes 1991, chapter 140 did not impose any new activities on counties. 

• Statutes 2002, chapter 438 expanded the fee authority under subdivision (f) and added 
subdivision (g) to authorize the continued imposition of the subdivision (f) fees by 
ALUCs that have yet to complete their ALUCP if specified requirements have been 
met.  Statutes 2002, chapter 438 did not impose any new activities on counties. 

None of these post-1975 amendments require counties to perform activities.  Based upon the 
above legislative history and plain meaning of the relevant test claim statutes, the Commission 
finds that section 21671.5 as amended by Statutes 1989, chapter 306, Statutes 1990, chapter 
1572, Statutes 1991, chapter 140 and Statutes 2002, chapter 438 do not mandate a new 
program or higher level of service on counties.  

Public Resources Code Section 21080 
Public Resources Code section 21080 specifies which projects are subject to CEQA and lists 
exemptions to CEQA.  It does not direct any action.  The Commission finds that the plain 
language of Public Resources Code section 21080 does not require counties to perform any 
activities.  Public Resources Code section 21080 provides: 

Except as otherwise provided in this division, this division shall apply to 
discretionary projects proposed to be carried out or approved by public 
agencies, including, but not limited to, the enactment and amendment of zoning 
ordinances, the issuance of zoning variances, the issuance of conditional use 
permits, and the approval of tentative subdivision maps unless the project is 
exempt from this division. . . .[List of CEQA exemptions omitted.] 

The Commission only has jurisdiction to make findings on statutes and executive orders pled 
in a test claim or an amendment thereto.  The statutes and executive orders pled for any given 
test claim are required to be listed in box 4 of the test claim form and are then included in the 
caption on page one of the Notice of Complete Test Claim Filing , draft staff analysis, final 
staff analysis and Statement of Decision, as well as on the notice and agenda.  Statutes and 
executive orders not included in box 4 are not pled.79  Since only Public Resources Code 
section 21080 was pled, the Commission may only make a finding on that Public Resources 
Code section. 

The Commission finds that sections 21675 and 21676 as amended by Statutes 1980, chapter 
725, Statutes 1981, chapter 714, Statutes 1982, chapter 1041, Statutes 1984, chapter 1117, 
Statutes 1987, chapter 1018, Statutes 1989, chapter 306, Statutes 1990, chapter 563, and 
Statutes 2002, chapters 438 and 971; section 21671.5 as amended by Statutes 1989, chapter 
306, Statutes 1990, chapter 1572, Statutes 1991, chapter 140 and Statutes 2002, chapter 438; 
and, Public Resources Code section 21080 as added or amended by Statutes 1983, chapter 872, 
Statutes 1985, chapter 392, Statutes 1993, chapter 1131, Statutes 1994, chapter 1230, and, 
                                                 
79 See Government Code section 17553; sections 1183, subdivision (d) and 1183.02, 
subdivision (c) of the Commission’s regulations; and, Commission on State Mandates Test 
Claim Form adopted pursuant to Government Code section 17553, box 4. 
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Statutes 1996, chapter 547, do not require claimant to perform any of the activities pled, and 
thus do not mandate a new program or higher level of service on counties.  Therefore, the costs 
claimed by the county under these statutes are not reimbursable.  With regard to claimant’s 
assertion that 21671.5, subdivision (c) effectively makes counties responsible for the activities 
ALUCs are required to perform pursuant to sections 21675 and 21676, that issue is addressed 
under “3.” below, which addresses activities imposed by section 21671.5, subdivision (c). 

2. ALUCs are not eligible to claim reimbursement under article XIII B, section 6 of 
the California Constitution. 

As claimant argues, an ALUC is an independent body, separate from the county.80 The ALUC, 
has several powers and duties listed in section 21674.  Since 1975, several statutes have 
imposed new or expanded requirements on ALUCs.  However, the ALUC is not an eligible 
claimant and cannot seek reimbursement under article XIII B, section 6 of the California 
Constitution.  

Article XIII B, section 6 requires reimbursement only to local entities that are subject to the 
tax and spend limitations of article XIII A and B of the California Constitution.   Article XIII 
B, section 6 requires, with exceptions not relevant to this issue, that whenever the Legislature 
or any state agency mandates a new program or higher level of service on any local 
government, the state shall provide a subvention of funds to reimburse the local government 
for the costs of the new program or higher level of service.  In County of San Diego, the 
Supreme Court explained that section 6 represents a recognition that together articles XIII A 
and XIII B severely restrict the taxing and spending powers of local agencies.81  The purpose 
of section 6 is to preclude the state from shifting financial responsibility for governmental 
functions to local agencies, which are ill equipped to undertake increased financial 
responsibilities because they are subject to taxing and spending limitations under articles XIII 
A and XIII B.82   

As determined by the courts, article XIII B, section 6 does not require reimbursement when the 
expenses incurred by the local entity are recoverable from sources other than tax revenue; i.e., 
service charges, fees, or assessments.83  A local entity cannot accept the benefits of an 
exemption from article XIII B’s spending limit while asserting an entitlement to 
reimbursement under article XIII B, section 6.84 Thus, a local entity must be subject to the tax 
and spend limitations of articles XIII A and XIII B to be eligible for reimbursement of costs 

                                                 
80 Test Claim Amendment, supra, p. 8.   
81 County of San Diego supra, 15 Cal.4th at page 81. 
82 Ibid.  See also, Redevelopment Agency v. Commission on State Mandates (1997) 55 
Cal.App.4th 976, 980-981, 985 (Redevelopment Agency); and City of El Monte v. Commission 
on State Mandates (2000) 83 Cal.App.4th 266, 280-281 (City of El Monte). 
83 County of Fresno v. State of California (1991) 53 Cal.3d 482. 486-487; Redevelopment 
Agency of the City of San Marcos v. Commission on State Mandates (1997) 55 Cal.App.4th 
976, 987; City of El Monte v. Commission on State Mandates (2000) 83 Cal.App.4th 266, 281-
282. 
84 City of El Monte, supra, at p. 282. 
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incurred to implement a “program” under section 6.85  Reimbursement is required only when 
the costs in question can be recovered solely from “proceeds of taxes,” or tax revenues.86   

ALUCs do not have the power to levy tax revenues to pay for their expenses.  Rather,     
section 21671.5, subdivision (f) authorizes ALUCs to impose fees on proponents of actions, 
regulations or permits sufficient to cover the costs of complying with division 3.5 which 
includes all of the mandatory activities imposed by the test claim statutes on ALUCs.     
Section 21671.5, subdivision (f) provides: 

The commission may establish a schedule of fees necessary to comply with this 
article. Those fees shall be charged to the proponents of actions, regulations, or 
permits, shall not exceed the estimated reasonable cost of providing the service, 
and shall be imposed pursuant to section 66016 of the Government Code. 
Except as provided in subdivision (g), after June 30, 1991, a commission that 
has not adopted the airport land use compatibility plan required by section 
21675 shall not charge fees pursuant to this subdivision until the commission 
adopts the plan.87  (Emphasis added.) 

In addition, the “usual and necessary operating expenses” of an ALUC are paid by the county 
served by the ALUC.88   

Therefore, the Commission finds ALUCs cannot be reimbursed (nor can reimbursement be 
claimed on their behalf) because ALUCs are not subject to the tax and spend limitations of 
articles XIII A and XIII B and thus, they are not eligible for reimbursement of costs incurred to 
implement a “program” under article XIII B, section 6 of the California Constitution. 

3. The plain language of section 21671.5 requires counties to perform some activities; 
however, the costs of those activities have been shifted between two local entities and 
not from the state to the county 

a. The plain language of section 21671.5 requires counties to perform some 
activities 

Claimant argues: 

This mandate [i.e. § 21671.5, subd. (c).],89 insofar as it relates to the county 
resources required to assist an ALUC in the review and update of its [ALUCP] 
(including environmental review under CEQA) and the processing of referrals 
related to the review of local agencies’ amendments of their general plans, 
specific plans, and adoption or approval of zoning ordinances or building 

                                                 
85 See Redevelopment Agency, supra, 55 Cal.App.4th 976, 985-987. 
86 County of Fresno v. State of California (1991) 53 Cal.3d 482, 486-487.   
87 Section 66016 requires that the fees must be adopted by ordinance or resolution, after  
providing notice and holding a public hearing. 
88 Section 21671.5, subdivision (c).    
89 See Test Claim Amendment, 08-TC-05, p. 5.  Note that claimant cites to section 21670, 
subdivision (b) but it is clear from context and from the quoted language that claimant intends 
to cite to section 21671.5, subdivision (c). 
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regulations within a 60-day time period, was not considered as part of the         
San Bernardino County test claim.90  The staff time and other resources that a 
county must absorb in relation to these mandated activities are significant.  For 
example, individuals in various County of Santa Clara departments are 
responsible for providing services to the ALUC, including the Planning Office, 
County Counsel, and Clerk of the Board.   Thus the total costs of this program 
are reimbursable. 

Section 21671.5 provides: 

(a) Except for the terms of office of the members of the first commission, the 
term of office of each member shall be four years and until the appointment and 
qualification of his or her successor. The members of the first commission shall 
classify themselves by lot so that the term of office of one member is one year, 
of two members is two years, of two members is three years, and of two 
members is four years. The body that originally appointed a member whose 
term has expired shall appoint his or her successor for a full term of four years. 
Any member may be removed at any time and without cause by the body 
appointing that member. The expiration date of the term of office of each 
member shall be the first Monday in May in the year in which that member's 
term is to expire. Any vacancy in the membership of the commission shall be 
filled for the unexpired term by appointment by the body which originally 
appointed the member whose office has become vacant. The chairperson of the 
commission shall be selected by the members thereof. 

(b) Compensation, if any, shall be determined by the board of supervisors. 

(c) Staff assistance, including the mailing of notices and the keeping of minutes 
and necessary quarters, equipment, and supplies shall be provided by the 
county. The usual and necessary operating expenses of the commission shall be 
a county charge. 

(d) Notwithstanding any other provisions of this article, the commission shall 
not employ any personnel either as employees or independent contractors 
without the prior approval of the board of supervisors. 

(e) The commission shall meet at the call of the commission chairperson or at 
the request of the majority of the commission members. A majority of the 
commission members shall constitute a quorum for the transaction of business. 
No action shall be taken by the commission except by the recorded vote of a 
majority of the full membership. 

(f) The commission may establish a schedule of fees necessary to comply with 
this article. Those fees shall be charged to the proponents of actions, 
regulations, or permits, shall not exceed the estimated reasonable cost of 
providing the service, and shall be imposed pursuant to Section 66016 of the 
Government Code. Except as provided in subdivision (g), after June 30, 1991, a 
commission that has not adopted the airport land use compatibility plan 

                                                 
90 Claimant is referring to CSM 4507. 
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required by Section 21675 shall not charge fees pursuant to this subdivision 
until the commission adopts the plan. 

(g) In any county that has undertaken by contract or otherwise completed 
airport land use compatibility plans for at least one-half of all public use 
airports in the county, the commission may continue to charge fees necessary to 
comply with this article until June 30, 1992, and, if the airport land use 
compatibility plans are complete by that date, may continue charging fees after 
June 30, 1992. If the airport land use compatibility plans are not complete by 
June 30, 1992, the commission shall not charge fees pursuant to subdivision (f) 
until the commission adopts the land use plans. 

Section 21671.5, subdivision (a) specifies terms of office for ALUC members.  Subdivision (e) 
dictates how meetings shall be called and the number of votes needed for the ALUC to take 
action.   Subdivisions (f) and (g) provide fee authority to the ALUC and set limits on that 
authority.   Based on the plain language of section 21671.5, subdivisions (b), (c) and (d), staff 
finds that section 21671.5 requires counties to perform only the following activities: 

 Determine compensation of ALUC members, “if any”. (§ 21671.5 subd. (b).) 

 Provide staff assistance, including the mailing of notices and keeping of 
minutes. (§ 21671.5 subd. (c).) 

 Provide necessary quarters. (§ 21671.5 subd. (c).) 

 Provide equipment. (§ 21671.5 subd. (c).) 

 Provide supplies. (§ 21671.5 subd. (c).) 

 The usual and necessary operating expenses of the commission shall be a county 
charge. (§ 21671.5 subd. (c).) 

One of the above requirements is that the county is to “provide staff assistance, including the 
mailing of notices and keeping of minutes.”  Claimant asserts that this requirement includes 
providing substantive and procedural assistance from planners, GIS technicians, county 
counsel and the costs associated with ALUCP amendments and the environmental review of 
ALUCP amendments required by CEQA.  However, the doctrine of ejusdem generis provides 
“that if the Legislature intends a general word to be used in its unrestricted sense, it does not 
also offer as examples peculiar things or classes of things since those descriptions then would 
be surplusage.”91  “Ejusdem generis applies whether specific words follow general words in a 
statute or vice versa.  In either event, the general term or category is ‘restricted to those things 
that are similar to those which are enumerated specifically.’”92   Although “the phrase 
‘including, but not limited to’ is a phrase of enlargement,” the use of this phrase does not 
conclusively demonstrate that the Legislature intended a category to be without limits.93  In 
Dyna-Med, the California Supreme Court held that, despite the phrase “including, but not 

                                                 
91 Sears, Roebuck & Co. v. San Diego County Dist. Council of Carpenters (1979) 25 Cal.3d 
317, 331, FN10. 
92 Harris v. Capital Growth Investors XIV (1991) 52 Cal.3d 1142, 1160.  
93 Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379, 1391. 
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limited to,” the California Fair Employment and Housing Act (Gov. Code, § 12900 et seq.) 
does not authorize the Fair Employment and Housing Commission to award punitive damages, 
because punitive damages are different in kind from the corrective and equitable remedies 
provided.94 

Because “mailing of notices” and “keeping of minutes” are the typical tasks of a local entity 
secretary, other typically secretarial activities might also be included in the requirement to 
“provide staff assistance including the mailing of notices and the keeping of minutes.”   
However, professional services, such as the services of planners and attorneys are of a 
different kind, and there is no evidence that the Legislature intended for counties to be required 
to provide them.  In fact, with regard to planners, there is very clear legislative intent for 
ALUCs to impose fees to cover the costs of all of the airport land use planning activities.  
Therefore, the Commission finds that, with regard to the claimed requirement to “provide staff 
assistance and other resources,” this activity does not include providing “substantive and 
procedural assistance from planners, GIS technicians, county counsel. . . .for. . . .[ALUCP] 
amendments” or “the costs associated with the environmental review of [ALUCP] 
amendments required by CEQA” beyond “the mailing of notices and the keeping of minutes” 
and possibly other related secretarial activities.” 

Finally, the Commission has not found any requirement in the law for the county to “assist an 
ALUC in the review and update of its [ALUCP] (including environmental review under 
CEQA) and the processing of referrals related to the review of local agencies’ amendments of 
their general plans, specific plans, and adoption or approval of zoning ordinances or building 
regulations within a 60-day time period.”  As stated above, these are activities imposed solely 
on the ALUC pursuant to sections 21675 and 21676 and there is no language in those statutes, 
or any of the other test claim statutes, which requires counties to perform these activities.   
Likewise, as discussed above, ALUCs have sufficient fee authority under section 21671.5, 
subdivision (f) to cover all of the expenses related to those 21675 and 21676 activities, 
including costs for any county staff that they may wish to utilize pursuant to a voluntary 
agreement with the county. To the extent that the county performs activities beyond those 
required by state law, those activities are not state mandated and not reimbursable.  The 
Commission finds that the only activities related to ALUCs that the state requires counties to 
perform are the following activities required by section 21671.5: 

 Determine compensation of ALUC members, “if any”. ((§ 21671.5 subd. (b).) 

 Provide staff assistance, including the mailing of notices and the keeping of 
minutes (§ 21671.5 subd.  (c).) This does not include providing substantive and 
procedural assistance from planners, GIS technicians, county counsel or the 
costs associated with ALUCP amendments or the environmental review of 
ALUCP amendments required by CEQA beyond the mailing of notices and the 
keeping of minutes and related secretarial activities. 

 Provide necessary quarters. (§ 21671.5 subd.  (c).) 

 Provide equipment. (§ 21671.5 subd. (c).) 

 Provide supplies. (§ 21671.5 subd. (c).) 

                                                 
94 Id at pp. 1387-1389. 
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 The usual and necessary operating expenses of the commission shall be a county 
charge. (§ 21671.5 subd. (c).)95 

b. The activities required of the counties by section 21671.5 were enacted before 
January 1, 1975. 

The activities required of the counties by section 21671.5, subdivisions (b) and (c) were 
enacted before January 1, 1975.   Specifically: 

• The requirement for counties to provide “[s]taff assistance, including the mailing of 
notices and the keeping of minutes and necessary quarters, equipment. . . .” was 
enacted by Statutes 1967, chapter 852.   

• The requirement that “[t]he usual and necessary operating expenses of the commission 
shall be a county charge” was enacted by Statutes 1972, chapter 419. 

• The requirement for the County Board of Supervisors to determine ALUC member 
“compensation, if any” was added by Statutes 1967, chapter 852. 

• The requirement for the County Board of Supervisors to determine whether to approve 
the ALUCs decision to employ any personnel as employees or independent contractors 
was added by Statutes 1972, chapter 419. 

The relevant portion of Article XIII B, section 6, subdivision (a) of the California Constitution 
provides: 

(a) Whenever the Legislature or any state agency mandates a new program or 
higher level of service on any local government, the State shall provide a 
subvention of funds to reimburse that local government for the costs of the 
program or increased level of service, except that the Legislature may, but need 
not provide a subvention of funds for the following mandates: . . . .  

(3)  Legislative mandates enacted prior to January 1, 1975. . . . 

Claimant, however, argues Statutes 1993, chapter 59 made the establishment of an ALUC 
discretionary.  Thus, all related statutes would have been down-stream activities triggered by 
an underlying discretionary decision to establish an ALUC, until the Legislature passed 
Statutes 1994, chapter 644, mandating the establishing of ALUCs, making all of the 
requirements imposed on ALUCs mandatory.  Based on this line of reasoning, claimant argues 
that all activities required by the test claim statutes, including those imposed by pre-1975 
statutes, would impose a new program or higher level of service because of the 1994 statute. 

From January 1, 1994 to January 1, 1995, there was no requirement in law to establish an 
ALUC. Statutes 1993, chapter 59 made the establishment of an ALUC (and several other 
unrelated state-mandated local programs) discretionary.  With regard to the establishment of 
ALUCs, it did so by changing the word “shall” to the word “may” in three sentences in section 
21670, subdivision (b).   The following is the language of relevant portion of section 21670, 

                                                 
95 Even if the Commission were to adopt claimant’s expansive interpretation of section 
21671.5, subdivision (c), it would not make the pre-1975 requirements of section 21671.5, 
subdivision (c) reimbursable, because the requirements of section 21671.5 were enacted prior 
to January 1, 1975. 
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subdivision (b), as amended by Statutes of 1993, chapter 59, with deletions in strike out and 
additions in underline: 

(b) In order to achieve the purposes of this article, every county in which there 
is located an airport which is served by a scheduled airline shall may establish 
an airport land use commission.  Every county in which there is located an 
airport which is not served by a scheduled airline, but is operated for the benefit 
of the general public, shall may establish an airport land use commission, 
except that the board of supervisors of the county may, after consultation with 
the appropriate airport operators and affected local entities and after a public 
hearing, adopt a resolution finding that there are no noise, public safety, or land 
use issues affecting any airport in the county which require the creation of  a 
commission and declaring the county exempt from the requirement.  The board 
shall may, in this event, transmit a copy of the resolution to the Director of 
Transportation.   

Prior to the enactment of Statutes 1993, chapter 59, the establishment of ALUCs was required 
by section 21670.  By changing the word “shall” to the word “may,” the Legislature eliminated 
the requirement to establish an ALUC.  However, the Legislature did not make any changes to 
section 21675, 21676 or 21671.5-those sections remained intact.   Nor did the Legislature 
eliminate the existing ALUCs or give counties authority to do so on their own.  In fact, many 
ALUCs, including the Santa Clara County ALUC remained in place during 1994 (the one year 
gap in the requirement to establish an ALUC) and did not disband.96  The argument can be 
made that requirements imposed on counties by section 21671.5 are not new.  They were 
required by pre-1975 law and pursuant to Article XIII B, subdivision (a)(3), are not 
reimbursable. 

However, even if claimant’s arguments are legally correct on this point, reimbursement is still 
not required.  There has been no shift in costs from the state to the counties.  Rather, the costs 
of the county-required activities have been shifted to the county from the ALUC-another local 
entity.  Pursuant to City of San Jose v. State of California, reimbursement is not required.97 

c. Any increased costs resulting from the test claim statutes occur as a result of a 
cost shift between local entities, not a cost shift between the state and county, 

                                                 
96 See County of Santa Clara Board of Supervisors June 8, 2004 Agenda, Item 65 and 
Attachments A-D, adopting ALUC fees pursuant to section 21671.5, subdivision (f).  Note that 
according to DOT’s Division of Aeronautics: “a county board of supervisors [on its own] does 
not have the authority to unilaterally eliminate an ALUC.”   In order “[t]o disband an ALUC. . 
. .the actions which were taken to create the ALUC in the first place would need to be 
reversed.  For most ALUCs, this would mean that majorities of the board of supervisors of the 
county (or counties in the case of multi-county ALUCs), the selection committee of city 
mayors, and the selection committee of public airport managers would each have to terminate 
their appointments of individual commissioners and the disbanding of the commission itself.”  
(California Airport Land Use Planning Handbook, State of California, Department of 
Transportation, Division of Aeronautics (January 2002), p. 1-10.) 
97City of San Jose , supra, 45 Cal.App.4th 1802. 
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thus the test claim statutes do not mandate a new program or higher level of 
service. 

Though the activities required of ALUCs have increased since 1975 thus indirectly increasing 
the costs that counties are required to incur pursuant to section 21671.5, there has been no shift 
in fiscal responsibility from the state to the counties.  Rather, there has been an increase in 
activities required of the ALUC and a commensurate expansion of the ALUC’s fee authority 
sufficient to cover the costs of the ALUC activities.  However, to the extent an ALUC decides 
not to fully exercise its statutory fee authority to cover all of the expenses, it shifts its costs to 
the county.   Therefore, the primary holding of City of San Jose is directly on point for this 
analysis:  “Nothing in article XIII B prohibits the shifting of costs between local governmental 
entities.”98  

In the case of Lucia Mar, the Supreme Court recognized that a “new program or higher level 
of service” within the meaning of article XIII B, section 6 could include a shift in costs from 
the state to a local entity for a required program.99  Article XIII B, section 6, subdivision (c) 
requires reimbursement when the Legislature transfers from the state to local government 
“complete or partial financial responsibility for a required program for which the State 
previously had complete or partial financial responsibility.” 

However, the cost shift here is not from the state to the county but from the ALUC to the 
county.  Moreover, the shift is not new.  Since 1967, counties have been responsible for 
providing the necessary and usual operating expenses of ALUCs.100  The Sixth District Court 
of Appeal in City of San Jose v. State of California, 101 addressed the issue of a cost shift 
among local entities.  In that case, the test claim statutes authorized counties to charge cities 
and other local entities the costs of booking into county jails persons who had been arrested by 
employees of the cities or local entities.102  The court rejected the City’s reliance on the 
holding of Lucia Mar, stating: 

The flaw in City’s reliance on Lucia Mar is that in our case the shift in 
funding is not from the State to the local entity but from county to city.  In 
Lucia Mar, prior to the enactment of the statute in question, the program 
was funded and operated entirely by the state.  Here, however, at the time 
[the test claim statute] was enacted, and indeed long before that statute, the 
financial and administrative responsibility associated with the operation of 
county jails and detention of prisoners was borne entirely by the county.103 

The City of San Jose also unsuccessfully argued that, although counties have traditionally 
borne those expenses, “they do so only in their role as agents of the State.”104  However, the 
                                                 
98 City of San Jose, supra, 45 Cal.App.4th 1802, 1815.  
99 Lucia Mar, supra, 44 Cal.3d 830, 836. 
100 Section 21671.5, as adopted by Statutes 1967, chapter 852. 
101 City of San Jose , supra, 45 Cal.App.4th 1802. 
102 Id, p. 1806. 
103 Id. at 1812. 
104 Id. at 1814. 
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court noted that characterizing the county as an agent of the state “is not supported by recent 
case authority, nor does it square with definitions particular to subvention analysis.”105  The 
court pointed out that fiscal responsibility for the program in question had long rested with the 
county and not with the state.106  In the instant case, counties have similarly had sole fiscal 
responsibility for the “necessary and usual operating expenses” of the ALUCs since their 
inception.107     

As discussed above, since ALUCs are not subject to the tax and spend limitations imposed by 
the California Constitution, they are not eligible to claim reimbursement under Article XIII B, 
section 6 of the California Constitution.  Moreover, as previously noted, the section 21671.5 
requirement that the “usual and necessary operating expenses of the commission shall be a 
county charge” has long been a county cost.  The cases are clear that increasing costs of 
providing services cannot be equated with requiring an increased level of service under a 
section 6 analysis.108 

Though the activities required to be performed by ALUCs have increased since 1975, thus 
increasing the costs that counties are required to incur pursuant to section 21671.5, the 
Legislature has also increased ALUC fee authority to cover the costs of compliance with 
division 3.5.  The plain meaning of section 21671.5, subdivision (f) demonstrates that ALUCs 
have fee authority sufficient to cover the costs of performing the activities imposed on them by 
the test claim statutes.   

According to the California Supreme Court: “[w]hen interpreting a statute, our primary task is 
to determine the Legislature’s intent. [Citation.]  In doing so we turn first to the statutory 
language, since the words the Legislature chose are the best indicators of its intent.”109  
Further, our Supreme Court has noted: “If the language is clear and unambiguous there is no 
need for construction, nor is it necessary to resort to indicia of the intent of the Legislature. . 
.”110  Subdivision (f) specifically authorizes the imposition of “fees necessary to comply with 
this article”.  “This article” encompasses all of Article 3.5 which includes subdivisions 21675 
and 21676 as amended by the test claim statutes. The language is clear and unambiguous. 
Thus, 21671.5 as amended by Statutes 1991, chapter 140 provides fee authority for the 
mandated activities. Legislative history supports this conclusion.  Section 21671.5,   
subdivision (f) was amended by Statutes 1991, chapter 140 (S.B. 532) as follows: 

(f) The commission may establish a schedule of fees for reviewing and 
processing proposals and for providing the copies of land use plans, as required 
by subdivision (d) of section 21675 necessary to comply with this article. Those 

                                                 
105 Ibid. 
106 Id. at 1815. 
107 Section 21671.5, as adopted by Statutes 1967, chapter 852. 
108 San Diego Unified School Dist., supra, 33 Cal.4th 859, 876-877 (citing City of Richmond v. 
Commission on State Mandates (1998) 64 Cal.App.4th 1190). 
109 Freedom Newspapers, Inc v. Orange County Employees Retirement System (1993) 6 Cal.4th 
821, 826. 
110 Delaney v. Superior Court (1990) 50 Cal.3d 785, 798. 
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fees shall be charged to the proponents of actions, regulations, or permits, shall 
not exceed the estimated reasonable cost of providing the service, and shall be 
imposed pursuant to section 66016 of the Government Code. Except as 
provided in subdivision (g), after June 30, 1991, a commission that has not 
adopted the airport land use compatibility plan required by section 21675 shall 
not charge fees pursuant to this subdivision until the commission adopts the 
plan.  (Deletions in strikeout and additions in underline.)   

Prior to this amendment, fees imposed under section 21671.5, subdivision (f) were 
limited to fees “for reviewing and processing proposals and for providing the copies of 
land use plans, as required by subdivision (d) of section 21675.”  

The language “fees necessary to comply with this article” was proposed by the 
Assembly Committee on Local Government analysis of SB 532 which says:  

SB 1333 (Dills) Chapter 459, Statutes 1990, suspended numerous mandates, 
including the mandate relating to airport land use planning during 1990-91, and 
there were no subsequent reimbursements.  Because the Legislature also 
provided fee authority in SB 1333 to cover costs associated with the various 
suspended mandates, should the existing fee authority in Airport Land Use 
Planning Law for reviewing and processing proposals be similarly revised to 
cover all airport land use planning activities?111 (Emphasis in original.)   

Similarly, the Senate Floor Analysis states that Assembly amendments “[a]llow[] the schedule 
of fees adopted by an airport land use commission to be those necessary to carry out the 
provisions of law relating to its land use planning instead of [just for] reviewing and 
processing proposals.”112   

However, the Santa Clara County ALUC, with the concurrence of both the County Board of 
Supervisors’ Housing, Land Use, Environment, and Transportation Commission and the full 
Board of Supervisors have chosen not to impose fees for full cost recovery, based on a policy 
decision “to avoid deterring jurisdictions from referring projects and thus diminishing 
appropriate land use planning around the County’s airports.”113  Thus the fact that the ALUC 
is not imposing fees to fully recover the costs of compliance with Division 3.5 is not based on 
a lack of sufficient fee authority, but rather a policy decision of the ALUC and the claimant, 
Santa Clara County, to encourage more submittals than are required under state law.    

The claimant has allegedly provided substantial funding to the Santa Clara ALUC during the 
course of the potential reimbursement period; though there is no evidence in the record 
regarding what specific activities this funding was provided or used for.114  However, it 
appears that the county has been providing funding and staffing to the ALUC in excess of the 

                                                 
111 Assembly Committee on Local Government analysis of SB 532, as amended  
May 14, 1991, page 3. 
112 Senate Floor Analysis (Unfinished Business), SB 532 (Bergeson), as amended  
June 27, 1991, page 1. 
113 Santa Clara County Board of Supervisors Agenda Item 65, June 8, 2004, p. 3. 
114 See Test Claim Amendment (08-TC-05), p. 5 and p. 12. 
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“basic level” or what is required by state law.  With regard to the Santa Clara County Board of 
Supervisors’ adoption of ALUC fees pursuant to section 21671.5, subdivision (f), its agenda 
dated               June 8, 2004 states: “if project referral fees are not adopted, ALUC staffing may 
or may not be supported by General Fund and may require reduction to a basic level of support 
such as posting meeting agenda, preparing meeting minutes, and county counsel consultation 
only when necessary.” 115  Thus claimant has voluntarily chosen to provide funds and services 
to its ALUC in excess of what is required according to claimant’s own interpretation of state 
law. 

Additionally, Appendix (D) of the same agenda, which lays out four different options with 
regard to the adoption of fees, lists ALUCP amendments (called CLUP revisions in that 
document), “GIS support, workshop staffing and reproduction etc.” as “other ‘voluntary’ 
activities” which may or may not be funded with county General Fund dollars.  This language 
implies that the funding provided by the county prior to the adoption of the fees in 2004 was in 
excess of the “basic level of support” (i.e. the level of support required by state law).  It is 
within the county’s discretion to provide such additional funding and services to the ALUC, if 
it determines that the provision of such funding and services is in the interests of the county 
and its residents.  However, such non-mandated costs are not reimbursable by the state.  It is 
well-established that local entities are not entitled to reimbursement for all increased costs, but 
only those costs resulting from a new program or higher level of service imposed on them by 
the state.116   

Based on the above analysis, the Commission finds that any increased costs resulting from the 
test claim statutes occur as a result of a cost shift between local entities, not a cost shift 
between the state and county.  Thus the test claim statutes do not mandate a new program or 
higher level of service. 

CONCLUSION 
The Commission concludes that the test claim statutes do not constitute a reimbursable state-
mandated program within the meaning of article XIII B, section 6 of the California 
Constitution because: 

1. The Commission does not have jurisdiction over section 21670 as amended by Statutes 
1994, chapter 644 or over the activity of developing the ALUCP required by Section 
21675 by June 30, 1991, because these statutes and activities were the subject of a final 
decision of the Commission in CSM 4507. 

2. Any increased costs resulting from the test claim statutes occur as a result of a cost shift 
between local entities, not a cost shift between the state and county.  Thus the test claim 
statutes do not mandate a new program or higher level of service. 

 

                                                 
115 See Santa Clara Board of Supervisors Agenda Item 65, June 8, 2004, p. 3.   
116 County of Los Angeles, supra, 110 Cal.App.4th 1176, 1189.   
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Register 75, Nos. 05, 18 & 22; Register 76, Nos. 
02, 14 & 41; Register 77, No. 01; Register 78, No. 
05; Register 80, No. 19; Register 83, Nos. 29; 
Register 86, No. 05; Register 94, No. 33; Register 
97, No. 22; Register 98, No. 35; Register 98, No. 
44; Register 2001, No. 05; Register 2003, No. 30 

California State Clearinghouse Handbook  

Governor’s Office of Planning and Research 
(January 2000)Filed on September 26, 2003 by  

Clovis Unified School District, Claimant 

 

STATEMENT OF DECISION 
The Commission on State Mandates (“Commission”) heard and decided this test claim during a 
regularly scheduled hearing on September 30, 2010.  Mr. Art Palkowitz represented the claimant, 
Clovis Unified School District and Ms. Donna Ferebee represented the Department of Finance. 

The law applicable to the Commission’s determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code  
section 17500 et seq., and related case law. 

Summary of Findings 
For the reasons discussed below, the Commission finds that the test claim statutes, regulations 
and alleged executive orders do not impose a reimbursable state-mandated program within the 
meaning of article XIII B, section 6 of the California Constitution because: 

1. The California State Clearinghouse Handbook is not an executive order subject to Article 
XIII B, Section 6. 

2. The Commission does not have jurisdiction over statutes adopted prior to  
January 1, 1975.  

3. The statutes and regulations listed below, which generally require compliance with the 
CEQA process, do not mandate school districts or community college districts to perform 
any activities because: 
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A. The plain language of Public Resources Code section 21083 imposes requirements 
on the Office of Planning and Research and the Secretary of the Resources 
Agency, not school districts or community college districts. 

B. Although school districts and community college districts are required to 
undertake maintenance projects, including emergency repair projects, CEQA 
contains specific exemptions for maintenance projects and emergency projects. 

C. For all other school district and community college district projects, CEQA is 
triggered by the district’s voluntary decision to undertake a project or accept state 
funding for a project: 

Education Code Section 17025 added by Statutes 1996, Chapter 1562; 
Government Code Sections 66031 and 66034 as amended by Statutes 
1994, Chapter 300, and Statutes 1990, Chapter 1455; Public Resources 
Code Sections 21002.1, 21003, 21003.1, 21080.09, 21080.1, 21080.3, 
21080.4, 21081, 21082.1, 21082.2, 21083, 21083.2, 21091, 21092, 
21092.1, 21092.2, 21092.3, 21092.4, 21092.5, 21092.6, 21094, 21100, 
21151, 21151.2, 21151.8, 21152, 21153, 21157, 21157.1, 21157.5, 21158, 
21161, 21165, 21166, 21167, 21167.6, 21167.6.5, 21167.8, 21168.9 as 
added or amended by Statutes 1975, Chapter 222; Statutes 1976, Chapter 
1312; Statutes 1977, Chapter 1200; Statutes 1983, Chapter 967; Statutes 
1984, Chapter 571; Statutes 1985, Chapter 85; Statutes 1987, Chapter 
1452; Statutes 1989, Chapter 626; Statutes 1989, Chapter 659; Statutes 
1991, Chapter 905; Statutes 1991, Chapter 1183; Statutes 1991, Chapter 
1212; Statutes 93, Chapter 375; Statutes 1993, Chapter 1130; Statutes 
1993, Chapter 1131; Statutes 1994, Chapter 1230; Statutes 1994, Chapter 
1294; Statutes 1995, Chapter 801; Statutes 1996, Chapter 444; Statutes 
1996, Chapter 547; Statutes 1997, Chapter 415; Statutes 2000, Chapter 
738; Statutes 2001, Chapter 867; Statutes 2002, Chapter 1052; Statutes 
2002, Chapter 1121; California Code of Regulations, Title 5, Sections 
14011 and 57121 as added or amended by Register 77, Nos. 01 & 45; 
Register 83, No. 18;  Register 91, No. 23; Register 93, No. 46; and, 
Register 2000, No. 44  and California Code of Regulations, Title 14, 
Sections 15002, 15004, 15020, 15021, 15025, 15041, 15042, 15043, 
15050, 15053, 15060, 15061, 15062, 15063, 15064 15064.5, 15064.5, 
15064.7 15070, 15071, 15072, 15073, 15073.5, 15074, 15074.1, 15075, 
15081.5, 15082, 15084, 15085, 15086, 15087, 15088, 15088.5, 15089, 
15090, 15091, 15092, 15093, 15094, 15095, 15100, 15104, 15122, 15123, 
15124, 15125, 15126, 15126.2, 15126.4, 15126.6, 15128, 15129, 15130, 
15132, 15140, 15142, 15143, 15145, 15147, 15148, 15149, 15150, 15152, 
15153, 15162, 15164, 15165, 15167, 51568, 15176, 15177, 15178, 15179, 
15184, 15185, 15186, 15201, 15203, 15205, 15206, 15208, 15223, 15225, 
15367 as added or amended by register 75, No. 01; Register 75, Nos. 05, 
18 & 22; Register 76, Nos. 02, 14 & 41; Register 77, No. 01; Register 78, 
No. 05; Register 80, No. 19; Register 83, Nos. 29; Register 86, No. 05; 
Register 94, No. 33; Register 97, No. 22; Register 98, No. 35; Register 98, 
No. 44; Register 2001, No. 05; Register 2003, No. 30. 
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4. Public Resources Code section 21082, as amended by Statutes 1976, chapter 1312 
and California Code of Regulations, title 14, section 15022, as amended by 
Register 83, No. 29 do not impose a new program or higher level of service on 
school districts and community college districts because: 

A. The Public Resources Code section 21082 requirement for school districts and 
community college districts to adopt objectives, criteria, and procedures, 
consistent with CEQA and the CEQA regulations, for the preparation of NDs by 
ordinance, resolution, rule or regulation, added in 1976, was a clarification of 
existing law regarding “evaluation of projects,” and therefore does not impose a 
new program or higher level of service. 

B. The requirement to adopt objectives, criteria, and procedures, for the evaluation of 
projects and the preparation of environmental documents pursuant to CEQA was 
required by the law as it existed immediately prior to the date that California Code 
of Regulations, title 14, section 15022 was adopted and has been continuously 
required by the Public Resources Code Section 21082 since January 1, 1973, and 
therefore does not impose a new program or higher level of service. 

BACKGROUND 
This test claim addresses the activities required of school districts, county offices of education 
and community college districts pursuant to the California Environmental Quality Act (CEQA) 
and related statutes and regulations. To assist the reader, there is a glossary of frequently used 
CEQA related terms and acronyms on page 60. 

CEQA provides a process for evaluating the environmental effects of a project, and includes 
statutory exemptions, as well as categorical exemptions that can be found in CEQA and the 
CEQA regulations.  If a project is not exempt from CEQA, an initial study is prepared to 
determine whether a project may have a significant effect on the environment.  If the initial study 
shows that there would not be a significant effect on the environment, the lead agency must 
prepare a negative declaration (ND).  If the initial study shows that the project may have a 
significant effect on the environment, the lead agency must prepare an environmental impact 
report (EIR).  If the EIR includes findings of significant environmental impacts, CEQA imposes 
a substantive requirement to adopt feasible alternatives or feasible mitigation measures available 
which would substantially lessen the significant environmental effects of the project.1  The EIR 
requirement, which effectively accomplishes the above purposes, is “the heart of CEQA.”2  

The project proponent is generally responsible for the costs of CEQA compliance, including the 
costs of preparing the EIR, if required. Generally, an EIR must accurately describe the proposed 
project, identify and analyze each significant environmental impact expected to result from the 
proposed project, identify mitigation measures to reduce those impacts to the extent feasible, and 
evaluate a range of reasonable alternatives to the proposed project.  Prior to approving any 
project that has received environmental review, a lead agency must make certain findings.  If 
mitigation measures are required or incorporated into a project, the lead agency must adopt a 
reporting or monitoring program to ensure compliance with those measures.  If a mitigation 
                                                 
1 Public Resources Code section 21002 
2  County of Inyo v. Yorty (1973) 32 Cal. App. 3d 795.   
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measure would cause one or more significant effects in addition to those that would be caused by 
the proposed project, the effects of the mitigation measure must be discussed, but in less detail 
than the significant effects of the proposed project. 

In the final analysis for this test claim, prepared for the January 29, 2010 hearing, staff found that 
there was no evidence in the record to support a finding that school districts and community 
college districts are legally or practically compelled to acquire new school sites or build new 
school facilities or additions to existing schools of greater than 25%.  At the January 29, 2010 
hearing, claimant requested, and the Commission granted, permission to submit evidence that 
school districts are practically compelled to comply with some or all of the statutes and 
regulations pled in this test claim.   

On March 23, 20103 and April 8, 20104, claimant submitted supplemental filings to support its 
claim that school districts are practically compelled to construct new facilities.  Specifically, 
claimant reiterated its arguments that districts are practically compelled to comply with CEQA as 
a matter of law, and submitted a portion of the San Diego Unified 52nd Street Area Elementary 
School Final EIR for factual support.  In the revised draft staff analysis, staff found that the 
evidence submitted by claimant in its supplemental filing on practical compulsion did not 
support a finding of practical compulsion.  Rather, the evidence in the record supports staff’s 
conclusion that the test claim statutes, regulations and alleged executive orders do not impose a 
state-mandated local program.  Specifically, the evidence submitted shows that the district had 
many non-construction options which could have accommodated its students, but it chose not to 
pursue those options because they did not meet the district’s own policy objectives.  Therefore, 
the Commission finds that this test claim should be denied. 

CEQA OVERVIEW 

CEQA was enacted in 1970 and is currently contained in Public Resources Code sections 21000-
21177.  There are also numerous statutory provisions relating to CEQA that are contained in 
other codes.  Those pled in this test claim include Education Code section 17025 as added by 
Statutes 1996, chapter 1562 and Government Code sections 66031 and 66034 as amended by 
Statutes 1994, chapter 300, and Statutes 1990, chapter 1455.  In addition to these code sections, 
interpretive regulations for implementing CEQA, officially known as “the CEQA Guidelines,” 
were first adopted in 1973 and have been amended numerous times since then.  The CEQA 
Guidelines are located in California Code of Regulations, title 14, sections 15000-15387.  This 
analysis will refer to the Public Resources Code sections 21000-21177 collectively as “CEQA” 
and the CEQA Guidelines (i.e. California Code of Regulations, title 14, sections 15000-15387) 
collectively as “the CEQA regulations.” 

The purposes of CEQA are: 

• to inform decisionmakers and the public about project impacts; 

• identify ways to avoid or significantly reduce environmental damage; 

• prevent environmental damage by requiring feasible alternatives or mitigation measures; 

                                                 
3 Claimant’s supplemental filing dated March 15, 2010 (received March 23, 2010).   
4 Claimant’s supplemental filing dated April 8, 2010.   
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• disclose to the public reasons why an agency approved a project if significant 
environmental effects are involved, involve public agencies in the process; and, 

• increase public participation in the environmental review and the planning processes.5 

CEQA provides a process for evaluating the environmental effects of a project, and includes 
statutory exemptions, as well as categorical exemptions that can be found in CEQA and the 
CEQA regulations.  If a project is not exempt from CEQA, an initial study is prepared to 
determine whether a project may have a significant effect on the environment.  If the initial study 
shows that there would not be a significant effect on the environment, the lead agency must 
prepare a negative declaration (ND).  If the initial study shows that the project may have a 
significant effect on the environment, the lead agency must prepare an environmental impact 
report (EIR).  If the EIR includes findings of significant environmental impacts, CEQA imposes 
a substantive requirement to adopt feasible alternatives or feasible mitigation measures available 
which would substantially lessen the significant environmental effects of the project.6  The EIR 
requirement, which effectively accomplishes the above purposes, is “the heart of CEQA.”7  

The project proponent is generally responsible for the costs of CEQA compliance, including the 
costs of preparing the EIR, if required. Generally, an EIR must accurately describe the proposed 
project, identify and analyze each significant environmental impact expected to result from the 
proposed project, identify mitigation measures to reduce those impacts to the extent feasible, and 
evaluate a range of reasonable alternatives to the proposed project.  Prior to approving any 
project that has received environmental review, a lead agency must make certain findings.  If 
mitigation measures are required or incorporated into a project, the lead agency must adopt a 
reporting or monitoring program to ensure compliance with those measures.  If a mitigation 
measure would cause one or more significant effects in addition to those that would be caused by 
the proposed project, the effects of the mitigation measure must be discussed but in less detail 
than the significant effects of the proposed project. 

PUBLIC AGENCY ROLES IN THE CEQA PROCESS 

Lead Agencies 

Existing law, pursuant to CEQA, requires public and private projects to be subject to the same 
level of environmental review.8  In keeping with the recognition of the diverse conditions 
throughout the state and out of deference to local control over local land use decisions,9 CEQA 

                                                 
5 Public Resources Code section 21002, California Code of Regulations, title 14, section 15002. 
6 Public Resources Code section 21002. 
7 County of Inyo v. Yorty (1973) 32 Cal. App. 3d 795.  
8 Public Resources Code section 21001.1; California Code of Regulations, title 14, 15002. 
9 Note that most of California’s environmental laws (see e.g. the California Clean Air Act and 
the Planning and Zoning Law) specifically recognize local agency control over land use 
decisions and impose mainly procedural requirements on local agency decision making.  See also 
Bownds v. City of Glendale (1980) 113 Cal.App.3d 875, 879 [““Land use regulation in California 
has historically been a function of local government under the grant of police power contained in 
California Constitution, article XI, section 7.” (We have recognized that a city's or county's 
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generally provides for a local agency to take responsibility for CEQA compliance for projects 
within its jurisdiction.  Specifically, CEQA requires a local agency, such as a school district or a 
community college district,10 to conduct an analysis of the environmental impacts associated 
with projects within its jurisdiction. A district acting in this capacity is referred to as the “lead 
agency.”  A lead agency for a private project is the agency with the greatest responsibility for 
supervising or approving the project; usually the city or county.11  However, in the case of public 
projects, such as a school project, the lead agency is the project proponent,12 in this case, the 
school district or community college district.  This is true even when the project is in another 
agency’s jurisdiction.13 

Responsible Agencies 

A public agency, other than the lead agency, that has some discretionary power to approve or 
carry out a project (usually the authority to grant a needed permit) for which the lead agency is 
preparing an EIR or ND is known as a “responsible agency.”14  With few exceptions, responsible 
agencies are bound by the lead agency’s determination of whether to prepare an EIR or ND and 
by the document prepared by the lead agency.15  In certain instances, responsible agencies can 
challenge lead agency determinations, assume the lead agency role, or participate in other ways 
in the CEQA process. Generally, responsible agencies have two sets of responsibilities:  

(1) responding to the lead agency’s request for information or comments as the lead agency 
determines whether to prepare an EIR or ND and commenting on any CEQA documents 
that are prepared; and,  

(2) responsibilities related to approving or acting on the project.16   

Specifically, in its role as consultant to the lead agency, the responsible agency: 

(1) Makes a recommendation on whether to prepare an EIR or ND.17 

                                                                                                                                                             
power to control its own land use decisions derives from this inherent police power, not from the 
delegation of authority by the state. [Citations]”.] 
10 The CEQA regulations define “local agency” to mean “any public agency other than a state 
agency, board, or commission. Local agency includes but is not limited to cities, counties, 
charter cities and counties, districts, school districts, special districts, redevelopment agencies, 
local agency formation commissions, and any board, commission, or organizational subdivision 
of a local agency when so designated by order or resolution of the governing legislative body of 
the local agency.” (Tit. 14, Cal. Code of Regs., § 15368, emphasis added.) 
11 California Code of Regulations, title 14, section 15051(b). 
12 California Code of Regulations, title 14, section 15051(a). 
13 Id. 
14 California Code of Regulations, title 14, section 15381. 
15 See Public Resources Code section 21080.1(a); California Code of Regulations, title 14, 
section 15050(c).  
16 See generally Public Resources Code section 21080.3; California Code of Regulations, title 
14, section 15096.   
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(2) Sends a written reply within 30 days after receiving a notice of preparation (NOP) of an 
EIR specifying the scope and content of information, germane to the responsible 
agency’s statutory responsibilities, which should be included in the EIR.18 

(3) Designates a representative to attend meetings requested by the lead agency regarding 
scope and content of the EIR.19  

(4) Provides comments, limited to the project activities within the responsible agency’s area 
of expertise, on the draft EIR (DEIR) or ND focusing on any shortcomings in the 
document or any additional alternatives or mitigation measures that should be 
considered.20  The comments must be specific as possible and supported by specific oral 
or written documentation.21 

(5) Provides the lead agency with performance standards for mitigation measures proposed 
by the responsible agency.  The responsible agency may also request project changes or 
specific mitigation measures but then must also prepare the mitigation monitoring or 
reporting program for those changes if requested to do so by the lead agency.22   

With regard to its responsibilities related to approving or acting on its own project, the 
responsible agency must: 

(1) Consider environmental effects of the project as shown in the EIR or ND and feasible 
mitigation measures within the responsible agency’s powers.23 

(2) Decide whether the EIR or ND is adequate for its use and, if not: 

a. take the issue to court within 30-days after the lead agency has filed the notice of 
determination (NOD);  

b. prepare a subsequent EIR if permissible under California Code of Regulations, 
title 14, section 15162; or, 

c. assume the lead agency role if permissible under California Code of Regulations, 
title 14, section 15052, subdivision (a)(3).24 

                                                                                                                                                             
17 California Code of Regulations, title 14, section 15096, subdivision (b)(1). 
18 Public Resources Code section 21080.4, subdivision (a); California Code of Regulations, title 
14, section 15096, subdivision (b)(1). 
19 California Code of Regulations, title 14, section 15096, subdivision (c). 
20 Public Resources Code section 21153(c); California Code of Regulations, title 14, sections 
15086, subdivision (c) and 15096, subdivision (d). 
21 Id. 
22 Public Resources Code section 21081.6, subdivision (c); California Code of Regulations, title 
14, 15086, subdivision (d). 
23 California Code of Regulations, title 14, 15096; see also California Code of Regulations, title 
14, section 15050, subdivision (b) regarding certification. 
24 California Code of Regulations, title 14, section 15096, subdivision (e). 
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(3) Make findings, adopt a reporting or monitoring program (if required) and file a NOD 
with the Office of Planning and Research (OPR) if a state agency, or the county clerk if a 
local agency.25 

Trustee Agencies 

A “trustee agency” is a state agency that has jurisdiction by law over natural resources affected 
by a project that are held in trust for the people of the State of California. Trustee agencies 
include:  

(1) The California Department of Fish and Game with regard to the fish and wildlife of the 
state, to designated rare or endangered native plants, and to game refuges, ecological 
reserves, and other areas administered by the department. 

(2) The State Lands Commission with regard to state owned "sovereign" lands such as the 
beds of navigable waters and state school lands. 

(3) The State Department of Parks and Recreation with regard to units of the State Park 
System. 

All of the lead agency consultation requirements that apply with regard to responsible agencies 
also apply to trustee agencies and trustee agencies may only make substantive comments 
regarding project activities within their area of expertise.26  For any project where a ND is 
proposed and a state agency is a trustee agency, the draft ND must be sent to OPR for state 
agency review.27 

Other Agencies That Must be Consulted 

(1) The University of California with regard to sites within the Natural Land and Water 
Reserves System.28 

(2) Transportation planning agencies, for projects of statewide, regional or areawide 
significance.29 

(3) Planning commissions, for school site acquisition projects.30 

(4) Air quality agencies, for school construction projects.31 

                                                 
25 Public Resources Code sections 21108, 21152 and 21081.6; California Code of Regulations, 
title 14, sections 15096 and 15097. 
26 Public Resources Code sections 21080.3, 21080.4, 21104, and 21153; California Code of 
Regulations, title 14, sections 15082, 15086, 15104. 
27 Public Resources Code section 21091; California Code of Regulations, title 14, sections 
15073, subdivision (c) and 15205, subdivision (b).   

 28 California Code of Regulations, title 14, section 15386. 
29 Public Resources Code section 21092.4.   
30 Public Resources Code section 21151.2.   
31 Public Resources Code section 21151.8.   
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The Office of Planning and Research 

The CEQA regulations are unique in that they are prepared by OPR and then adopted by the 
Resources Agency pursuant to Public Resources Code section 21083. Therefore, the regulations 
are actually regulations of the Resources Agency.  However, OPR is responsible for carrying out 
various state level environmental review activities pursuant to CEQA, including: 

(1) Preparing and developing proposed CEQA Guidelines and reviewing the adopted CEQA 
Guidelines, at least once every two years, and recommending proposed changes or 
amendments to the Secretary of Resources.32  

(2) Receiving, evaluating and making recommendations to the Secretary of the Resources 
Agency for changes to the list of categorically exempt projects.33 

(3) Upon request from a lead agency, assisting the lead agency in determining which 
agencies are responsible agencies.34 

(4) Upon request from a lead agency, assisting the lead agency in determining which public 
agencies have responsibility for carrying out or approving a proposed project and 
notifying responsible agencies regarding meetings requested by the lead agency.35 

(5) Resolving disputes over which agency is the lead agency.36 

(6) Receiving for filing the following notices and CEQA documents: 

a. A state agency notice of exemption (NOE).37 

b. DEIRs, NDs and other environmental documents to be reviewed by state 
agencies.38 

c. Notices of Completion (NOCs) for state or local agency DEIRs and final EIRs 
(FEIRs).39 

d. NODs if: 

i. a state agency is the lead agency and the project was approved using an 
ND or an EIR; 40 or,  

                                                 
32 Public Resources Code sections 21083 and 21087.  
33 Public Resources Code section 21086.   
34 Public Resources Code section 21080.3.  
35 Public Resources Code section 21080.4.  
36 Public Resources Code section 21165.  
37 Public Resources Code section 21080.4 subdivision (d); California Code of Regulations, title 
14, section 15023 subdivision (e).   
38 California Code of Regulations, title 14, section 15025 subdivision (b).   
39 Public Resources Code section 21108 subdivision (b): California Code of Regulations, title 14, 
section 15062 subdivisions (b) and (c). 
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ii. a local agency is the lead agency but the project requires a discretionary 
approval from a state agency.41 

(7) Coordinating state-level review of CEQA documents including: 

a. Receiving for filing the following notices and CEQA documents: 

i. A state agency NOE.42 

ii. NOPs for projects where a state agency is a responsible or trustee 
agency.43 

iii. DEIRs, NDs and other environmental documents to be reviewed by state 
agencies or for projects of statewide, regional or areawide significance.44 

iv. NOCs for state or local agency DEIRs and FEIRs.45  

v. NODs if: 

 A state agency is the lead agency and the project was approved using an 
ND or an EIR; 46 or,  

 A local agency is the lead agency but the project requires a discretionary 
approval from a state agency.47 

b. Receiving certain CEQA documents and notices from state and local agencies and 
distributing them to appropriate state agencies (i.e. responsible and trustee 
agencies) for review and comment.48    

c. Ensuring that responsible and trustee agencies provide necessary information in 
response to NOPs.49 

                                                                                                                                                             
40 Public Resources Code section 21108, subdivision (a); California Code of Regulations, title 
14, section 15075 and 15094. 
41 California Code of Regulations, title 14, sections 15075 and 15094.   
42 Public Resources Code section 21080.4 subdivision (d); California Code of Regulations, title 
14, section 15023 subdivision (e).   
43 California Code of Regulations, title 14, section 15082 subdivision (d). 
44California Code of Regulations, title 14, sections 15205, subdivision (b) and 15206, 
subdivision (a). 
45 Public Resources Code section 21108, subdivision (b); California Code of Regulations, title 
14, section 15062, subdivisions (b) and (c). 
46 Public Resources Code section 21108, subdivision (a); California Code of Regulations, title 
14, section 15075, and 15094. 
47 California Code of Regulations, title 14, sections 15075 and 15094. 
48 Public Resources Code section 21091; California Code of Regulations, title 14, section 15023, 
subdivision (c). 
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(8) Establishing, maintaining, and making available through the Internet, a central repository 
for NOEs, NOPs, NOCs, and NODs.50   

(9) Providing the California State Library with copies of any CEQA documents submitted in 
electronic format to OPR.  The California State Library serves as the repository for such 
electronic documents and must make them available for viewing to the general public, 
upon request.51 

The Resources Agency 

The Secretary of the Resources Agency is responsible for fulfilling the following duties: 

(1) Adopting and amending the CEQA Guidelines.52 

(2) Adopting categorical exemptions from CEQA.53 

(3) Certifying state environmental programs that qualify as certified regulatory programs and 
receiving and filing notices filed by certified regulatory programs.54 

ADOPTION OF AGENCY PROCEDURES TO IMPLEMENT CEQA 

Both CEQA and the CEQA regulations require public agencies to adopt their own objectives, 
criteria, and procedures, consistent with CEQA and the CEQA regulations, for implementing 
CEQA by ordinance, resolution, rule or regulation.55  In adopting its procedures, the public 
agency has a choice of the following approaches: 

(1) Adopting the CEQA regulations by reference. 

(2) Adopting the CEQA regulations by reference and adopting some of its own provisions, 
specifically tailored to the agency’s criteria that are consistent with CEQA and the CEQA 
regulations. 

(3) Adopting a detailed set of its own objectives, criteria and procedures that are consistent 
with CEQA and the CEQA regulations.56    

If the agency adopts its own procedures without incorporating the CEQA regulations by 
reference, the agency’s objectives, criteria and procedures must incorporate all of the necessary 
                                                                                                                                                             
49 Public Resources Code sections 21080.4 subdivision (d); California Code of Regulations, title 
14, section 15023. 
50 Public Resources Code section 21159.9, subdivision (c); California Code of Regulations, title 
14, section 15023, subdivision (h).  These notices may be found at www.ceqanet.ca.gov. 
51 Public Resources Code section 21159.9, subdivision (d). 
52 Public Resources Code section 21083; California Code of Regulations, title 14, section 15024. 
53 Public Resources Code section 21084; California Code of Regulations, title 14, section 15024. 
54 Public Resources Code section 21080.5; California Code of Regulations, title 14, section 
15024. 
55 Public Resources Code section 21082, California Code of Regulations, title 14, section 15022, 
subdivision (a).  
56 California Code of Regulations, title 14, section 15022, subdivision (d).   
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requirements.57  A school district, community college district, or any other district, whose 
boundaries are coterminous with a city, county, or city and county, may utilize the objectives, 
criteria, and procedures of the city, county, or city and county, as may be applicable, in which 
case, the school district or other district need not adopt objectives, criteria, and procedures of its 
own. 58 

THE CEQA PROCESS59 

Types of Projects Subject to CEQA 

Under CEQA, "project" means an activity which may cause either a direct physical change in the 
environment, or a reasonably foreseeable indirect physical change in the environment, and which 
is any of the following: 

(1) An activity directly undertaken by any public agency. 

(2) An activity undertaken by a person which is supported, in whole or in part, through 
contracts, grants, subsidies, loans, or other forms of assistance from one or more public 
agencies. 

(3) An activity that involves the issuance to a person of a lease, permit, license, certificate, or 
other entitlement for use by one or more public agencies.60 

A CEQA analysis is required only for discretionary projects, that is, projects that may or may not 
be approved at the district’s discretion.  Ministerial projects, meaning projects that must be 
approved if all applicable legal criteria are met, do not require CEQA analysis.61  Under CEQA, 
a project is “ministerial” if it "involv[es] little or no personal judgment by the public official as to 
the wisdom or manner of carrying out the project."62 

Additionally, a project is not subject to CEQA if it can be seen with certainty that there is no 
possibility of a significant effect on the environment.63  "Significant effect on the environment" 
means a substantial, or potentially substantial, adverse change in any of the physical conditions 
within the area affected by the project, including land, air, water, minerals, flora, fauna, ambient 
noise, and objects of historic or aesthetic significance.64  

                                                 
57 Id. 
58 Public Resources Code section 21082.  
59 Note that this background on the CEQA process is based upon the current requirements of 
CEQA and the CEQA regulations/CEQA Guidelines and is meant only to provide the reader 
with an overview of the CEQA process.  It in no way distinguishes the test claim statutes and 
regulations from the requirements of pre-1975 law or from any changes that have been made to 
those statutes and regulations since the filing of the test claim. 
60 Public Resources Code section 21065. 
61 See Public Resources Code section 21080, subdivisions (a) and (b)(1): California Code of 
Regulations, title 14, sections 15357 and 15369.) 
62 California Code of Regulations, title 14, section 15369. 
63 California Code of Regulations, title 14, section 15060.  
64 Public Resources Code section 21068; California Code of Regulations, title 14, section 15382. 
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Preliminary Review 

The lead agency must complete a preliminary review of a proposed activity to determine: 

(1) Whether the application (for a private project) is complete. 

(2) Whether the activity is subject to CEQA. 

(3) Whether the activity is exempt from CEQA, and if so, whether to prepare and file an 
optional notice of exemption (NOE).65  The filing of an NOE has no significance except 
that it triggers a 35-day statute of limitations.66   Note that K-12 school districts are 
required, as a condition of receipt of state funding, to self-certify that they have filed the 
appropriate CEQA document.  

Initial Study 

If the lead agency determines that no exemptions apply to a project subject to CEQA and decides 
not to proceed directly to the preparation of an EIR, it must conduct an initial study which 
considers all phases of project planning, implementation, and operation to determine whether the 
project may have a significant effect on the environment.67  Before making this determination, 
the lead agency must consult with responsible agencies and trustee agencies.68  The purposes of 
an initial study are to provide the lead agency with information to use as the basis for deciding 
whether to prepare an EIR or negative declaration; enable an applicant or lead agency to modify 

                                                 
65  Public Resources Code Sections 21108 and 21152; California Code of Regulations, title 14, 
sections 15060, 15061 and 15062.  See also San Lorenzo Valley Community Advocates for 
Responsible Education v. San Lorenzo Valley Unified School District (2006) 139 Cal.App.4th 
1356, 1385. (A school district need not prepare a detailed written evaluation to determine 
whether project is exempt, provide any notice or opportunity to review or comment on the 
exemption to any other agency or to the public, and, it need not hold a hearing on its exemption 
determination.) 
66 Id. 
67 California Code of Regulations, title 14, section 15063. 
68 Public Resources Code section 21080.3, subdivision (a).  Note also that under CEQA and 
related statutes, school districts have additional special consultation requirements which include: 
Public Resources Code section 21151.2, (requirement to give the planning commission with 
jurisdiction over the site written notice of the district’s intent to acquire title to property for a 
new or expanded school site); Public Resources Code section 21151.8, and Education Code 
section 17213 (requirement to include in any ND or EIR an analysis of hazardous substances on  
the site and requirement to consult with administering agency for hazardous material [generally 
the county health department]); Public Resources Code section 21151.8, subdivision (a)(2) and 
California Code of Regulations, title 14, section 15186, subdivision (c) (requirement to consult 
with local air pollution control district to ascertain whether any facilities within a quarter mile of 
the proposed site might emit hazardous materials, substances or waste; Education Code section 
17213.1 (as a condition of receiving state funds, the requirement to consult with an 
environmental assessor to conduct a Phase I environmental assessment (and potentially a Phase 
II to determine whether hazardous materials are present, the extent of their release or threat of 
release) before acquiring an school site or before beginning construction of a project. 
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a project, mitigating adverse impacts before an EIR is prepared, thereby enabling the project to 
qualify for a mitigated negative declaration (MND); assist in the preparation of an EIR, if one is 
required, by focusing the EIR on the effects determined to be significant, identifying the effects 
determined not to be significant, explaining the reasons for determining that potentially 
significant effects would not be significant, and  identifying whether a program EIR, tiering, or 
another appropriate process can be used for analysis of the project's environmental effects; 
facilitate environmental assessment early in the design of a project; provide documentation of the 
factual basis for the finding in a negative declaration (ND) that a project will not have a 
significant effect on the environment;  eliminate unnecessary EIRs; and, determine whether a 
previously prepared EIR could be used with the project.69    

Negative Declaration 

If the lead agency proposes to adopt an ND or an MND, it must: 

(1) Prepare and distribute a notice of intent (NOI) to adopt an ND or MND.70 

(2) Prepare the proposed ND and distribute it, together with the initial study for public and 
agency review.71 

(3) Consider the proposed ND and comments and approve or disapprove the ND.72 

(4) File and post a NOD, if the ND is adopted.73 The filing and posting of the NOD triggers a 
30-day statute of limitations, if it is not properly filed and posted, the statute of 
limitations is 180-days. 

A lead agency may hold public hearings regarding the proposed ND at its option, but such 
hearings must be properly noticed.74 

Prepare Draft Environmental Impact Report (DEIR) 

A lead agency that determines that an EIR is required must complete the following steps: 

(1) Draft and distribute a NOP stating that an EIR will be prepared.75 

(2) Receive information and comments on the NOP and consider incorporating them into the 
DEIR.76 

                                                 
69 California Code of Regulations, title 14, section 15063.  
70 Public Resources Code section 21092(a); California Code of Regulations, title 14, section 
15072, subdivision (a). 
71 California Code of Regulations, title 14, section 15073.  
72 California Code of Regulations, title 14, section 15074.  
73 See generally Public Resources Code section 21080, subdivision (c); California Code of 
Regulations, title 14, section 15075.  
74 Public Resources Code section 21092.5, subdivision (b).   
75 Public Resources Code section 21080.4, subdivision (a); California Code of Regulations, title 
14, section 15082, subdivision (a).   
76 California Code of Regulations, title 14, section 15084, subdivision (c).   
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(3) Consult with other agencies and hold scoping meetings (scoping meetings can be 
voluntary or mandatory depending on the situation) with responsible and trustee agencies, 
other interested state and local agencies, and, with members of the public.77 

(4) Consult with and request comments on the DEIR from: 

a. Responsible agencies. 

b. Trustee agencies with resources affected by the project. 

c. Any other state, federal, and local agencies which have jurisdiction by law with 
respect to the project or which exercise authority over resources which may be 
affected by the project. 

d. Any city or county which borders on a city or county within which the project is 
located. 

e. For a project of statewide, regional, or areawide significance, the transportation 
planning agencies and public agencies which have transportation facilities within 
their jurisdictions which could be affected by the project. “Transportation 
facilities” includes: major local arterials and public transit within five miles of the 
project site, and freeways, highways and rail transit service within 10 miles of the 
project site.78 

(5) Prepare or hire a consultant to prepare the DEIR.79 

(6) Prepare a NOC when the DEIR is complete, file it with OPR, provide public notice in a 
newspaper of general circulation that the DEIR is available for review and comment, and, 
distribute the DEIR.80 

Prepare Final Environmental Impact Report (FEIR) 

(1) Receive and review comments on the DEIR, prepare written responses to each public 
agency that commented and to all comments on significant environmental issues for 
inclusion in the FEIR.81 

(2) Determine whether any new “significant” information (including any new findings of 
significant impact) have been added to the FEIR after the DEIR was circulated and, if so, 
re-circulate the EIR for public review and comment.82 

                                                 
77 Public Resources Code section 21080.4, subdivision (b).   
78 Public Resources Code section 21081.7; California Code of Regulations, title 14, section 
15086. 
79 Public Resources Code section 21082.1, subdivision (a).  21151, subdivision (a); California 
Code of Regulations, title 14, sections 15085 and 15087.  
80 Public Resources Code section 21161; California Code of Regulations, title 14, section 15084, 
subdivision (a).   
81  Public Resources Code section 21092.5; California Code of Regulations, title 14, section 
15088.   
82 Public Resources Code section 21092.1.   
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(3) Certify that the FEIR:  

a. Has been completed in compliance with CEQA. 

b. Was presented to the decision-making body of the lead agency, and that the 
decision-making body reviewed and considered the information contained in the 
final EIR prior to approving the project. 

c. Reflects the lead agency’s independent judgment and analysis.83 

Project Approval Decision-making Process 

(1) Once the FEIR has been certified the lead agency must consider the FEIR and decide 
whether or how to approve or carry out the project.84 

(2) CEQA prohibits the approval of a project for which the EIR has identified one or more 
significant effects85 on the environment unless it makes one of the following findings 
supported by substantial evidence in the record: 

a. Changes or alterations have been required in, or incorporated into, the project 
which avoid or substantially lessen the significant environmental effect as 
identified in the final EIR. (Note: If this finding is made, a mitigation monitoring 
reporting program must also be adopted.) 

b. Such changes or alterations are within the responsibility and jurisdiction of 
another public agency and not the agency making the finding. Such changes have 
been adopted by such other agency or can and should be adopted by such other 
agency. 

c. Specific economic, legal, social, technological, or other considerations, including 
provision of employment opportunities for highly trained workers, make 
infeasible the mitigation measures or project alternatives identified in the final 
EIR.86 

(3) If there are unavoidable significant impacts, and the lead agency wants to approve the 
project anyway, it must adopt a statement of overriding considerations supported by 
substantial evidence in the record.87 

Post Project Approval Requirements 

(1) After approving the project the lead agency must: 

a. File a copy of the FEIR with the appropriate planning agency of any cities or 
counties where significant effects on the environment may occur. 

                                                 
83 California Code of Regulations, title 14, section 15090.   
84 California Code of Regulations, title 14, section 15092, subdivision (a).   
85 Note that CEQA and the CEQA regulations use the words “effects” and “impacts” 
interchangeably. 
86 Public Resources Code section 21002; California Code of Regulations, title 14, section 15091  
87 California Code of Regulations, title 14, section 15093.  
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b. Retain one or more copies of the FEIR as public records for a reasonable period 
of time. 

c. Require the applicant to provide a copy of the certified, FEIR to each responsible 
agency.88 

(2) If mitigation measures were adopted for the project, the lead agency is responsible for 
implementing the mitigation monitoring or reporting program.89 

(3) If there are substantial changes in the project or certain types of new information become 
available, a supplemental or subsequent EIR may be required.90   

Special Rules Related to CEQA Litigation 

(1) Any action brought in the superior court relating to any act or decision of a public agency 
made pursuant to CEQA may be subject to a mediation proceeding.91 

(2) If the mediation does not resolve the action, the court may, in its discretion, schedule a 
settlement conference before a judge of the superior court. If the action is later heard on 
its merits, the judge hearing the action shall not be the same judge who conducted the 
settlement conference, except in counties with only one judge of the superior court.92 

Costs of CEQA Compliance 

In general, the project proponent (also known as the applicant) bears 100 percent of the lead 
agency’s costs for CEQA compliance, which often includes the cost of hiring a consultant to 
prepare the CEQA document.  A lead agency is authorized to “charge and collect a reasonable 
fee from any person proposing a project subject to [CEQA] in order to recover the estimated 
costs incurred by the lead agency” for preparing a ND or an EIR for the project and for 
procedures necessary to comply with CEQA on the project.93  Additionally, the lead agency may 
require an applicant to provide data and information for CEQA compliance purposes.94  These 
costs are generally considered a part of the cost of the project.   For public projects, the cost is 
born by the public project proponent unless the project proponent has fee authority or qualifies 
for one of the many state or federal construction grants which authorize CEQA expenses as part 
of the cost of the project. 

 
                                                 
88 California Code of Regulations, title 14, section 15095.   
89 Public Resources Code section 21081.6, subdivision (a); California Code of Regulations, title 
14, section 15097. 
90 Public Resources Code section 21166; California Code of Regulations, title 14, sections 
15162-15164.   
91 Government Code section 66031.   
92 Government Code section 66034.   
93 Public Resources Code section 21089, subdivision (a); California Code of Regulations, title 
14, section 15045.   
94  Public Resources Code section 21082.1, subdivision (b); California Code of Regulations, title 
14, section 15084, subdivision (b).   
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Claimant’s Position 
Claimant alleges reimbursable state-mandated costs to school districts and community college 
districts for “developing, adopting and implementing policies and procedures, and periodically 
revising those policies and procedures, to comply with the requirements of [CEQA], and related 
statutes and regulations.”95  Claimant additionally asserts that the test claim statutes and 
regulations impose a list, approximately 100 pages long, of reimbursable state-mandated 
activities relating to CEQA compliance.  The specific activities claimed can be found in the test 
claim filing and the declarations of William C. McGuire, Clovis Unified School District and 
Thomas J. Donner, Santa Monica Community College District.96 

In claimant’s response to DOF’s comments, claimant asserts that “DOF is mistaken” in its 
interpretation that CEQA is entirely a law of general application.  Specifically, claimant cites to 
Education Code section 17025, subdivision (b) which provides that the applicant district is the 
lead agency for purposes of CEQA with regard to projects funded under the State School 
Building Lease-Purchase Law of 1976.97  Thus, the claimant asserts, a school district, “when 
constructing any new school or reconstructing or altering any existing building, is not only 
required to comply with CEQA, it is also required to fulfill the governmental duties of a lead 
agency.  Other persons and entities are not required to do so.”98 

Claimant also disputes DOF’s argument that school districts are not compelled to construct 
additional school facilities or acquire any site for the purposes of constructing a school building. 
Claimant cites to the following:  

(1) Butt v. State of California, which discusses the duty of the Legislature to “provide for a 
system of common schools, by which a school be kept up and supported in each 
district.”99 

(2) A report of the California Research Bureau which states in part that one challenge public 
schools face “. . . .is the anticipated growth of nearly 2 million K-12 students during the 
next decade that will require many districts to build new schools to meet burgeoning 

                                                 
95 Declarations of William C. McGuire, Clovis Unified School District and Thomas J. Donner, 
Santa Monica Community College District, p. 2.   
96 Test Claim filing, pp. 4-185 and Declarations of William C. McGuire, Clovis Unified School 
District and Thomas J. Donner, Santa Monica Community College District, pp. 2-101.   
97 Claimant, Response to DOF Comments, March 31, 2004, p.2.  Note also that claimant asserts 
on page 1 that “[t]he comments of DOF are incompetent and should be excluded.” However, 
DOF’s comments on the test claim do not make any factual assertion and, in any event, are 
supported by the declaration of Walt Schaff. (See DOF, Comments on the Test Claim, dated 
March 8, 2004, p. 4.   
98 Claimant, Response to DOF Comments, supra, p.2.   
99 Claimant, Response to DOF Comments, supra, p.2, citing Butt v. State of California (1992) 4 
Cal. 4th 668, p. 680.   
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student demand.” 100  That report also discusses the shortfall of available funds to meet 
the need for public school construction and rehabilitation. 

(3) The March 2004 Proposition 55 ballot information pamphlet which discusses the “need to 
construct new schools to house nearly 1 million pupils and modernize schools for an 
additional 1.1 million pupils.101 

Claimant states that “a finding of legal compulsion is not an absolute prerequisite to a finding of 
a reimbursable mandate”102 and discusses the case law regarding practical compulsion.  Claimant 
concludes that “[i]n light of the finding that there is a need to construct new schools to house 1.1 
million pupils and the need to modernize schools for an additional 1.1 million pupils, it is beyond 
the realm of practical reason to opportunistically argue that there is no state law or regulation 
which requires a school district to construct additional school facilities or acquire any site for the 
purpose of constructing a school building.”103 

Claimant also disputes DOF’s argument that the costs incurred under CEQA are allowable costs 
for the use of new construction grants provided by the State Allocation Board under the School 
Facilities Program (SFP).  Specifically, claimant argues: 

The district’s necessary costs of CEQA are not funded out of the [State’s share of] 
50 percent given to school districts to construct or modernize schools.  CEQA is a 
separate statutory program.  In fact, Education Code section 17025, subdivision 
(a) provides that the State Allocation Board shall not authorize a contract for the 
construction of any new school, or for the addition to, or reconstruction or 
alteration of, any existing building, for lease-purchase to any school district unless 
the applicant district has submitted plans therefor [sic] to the Department of 
General Services and obtained the written approval of the department pursuant to 
Article 3 (commencing with Section 17280) of Chapter 3 of part 10.5. 

DOF’s argument in this regard is bereft of logic or legal foundation.104 

Claimant disagrees with DOF’s position that Education Code Part 1, Chapter 6, Title 1, Division, 
1 provides schools with authority to impose development fees and, therefore Government Code 
section 17556, subdivision (d) prohibits reimbursement for any state-mandated activities. 
Claimant argues: “Government Code section 17556(d) refers to ‘service charges, fees or 
assessments.’  Education Code 17620 refers to a ‘fee, charge, dedication or other requirement.’  
They are not the same.”105  Claimant includes a discussion of the limitations on the purposes for 
which a “fee, charge or dedication” may be used (i.e. to fund the construction or reconstruction 

                                                 
100 Id, p.3, citing School Facility Financing – A History of the Role of the State allocation Board 
and Options for the Distribution of Proposition 1A Funds (Cohen, Joel, February 1999).   
101 Id. 
102 Id, p. 4. 
103 Id, p. 7. 
104 Claimant, Response to DOF Comments, supra, pp. 7-8.   
105 Id, p. 9. 
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of school facilities but not for maintenance) pursuant to Government Code section 17620, 
subdivision (a) (1). 

In its comments on the draft staff analysis issued on October 23, 2009, claimant re-asserted its 
arguments that school districts are legally compelled and practically compelled to construct new 
school facilities.106   

In the final analysis for this test claim, prepared for the January 29, 2010 hearing, staff found that 
there was no evidence in the record to support a finding that school districts and community 
college districts are legally or practically compelled to acquire new school sites or build new 
school facilities or additions to existing schools of greater than 25%.  At the January 29, 2010 
hearing, claimant requested, and the Commission granted, permission to submit evidence that 
school districts are practically compelled to comply with some or all of the statutes and 
regulations pled in this test claim.  On March 23, 2010107 and April 8, 2010108 claimant 
submitted supplemental filings to support its claim that school districts are practically compelled 
to construct new facilities.  Specifically, claimant reiterated its arguments that districts are 
practically compelled to comply with CEQA as a matter of law and submitted a portion of the 
San Diego Unified 52nd Street Area Elementary School Final EIR, for factual support. 

Claimant submitted comments on the revised draft staff analysis on August 16, 2010.  Claimant 
reasserts its practical compulsion arguments.  Additionally, claimant states that the test claim 
should be approved because the portions of the San Diego Unified 52nd Street Area Elementary 
School Final EIR submitted by claimant provide “evidence that supports a finding of practical 
compulsion.”109  Specifically, claimant states that the district considered eight alternatives in the 
EIR, which, it says “meets the standard of the POBRA [] Court.”110  Claimant states that “the 
failure to build new facilities will result in ‘certain and severe consequences’ such as violating 
safety regulations due to over population, placing an unlawful amount of temporary facilities on 
the school premises or the inability to educate children.”111  Claimant further contends that it is 
inappropriate to deny this test claim solely based on the facts in the record regarding practical 
compulsion because “it is forseeable that there will be facts a court will conclude as a practical 
compelling action taken by a school district.”112   

Claimant also asserts that since CEQA must be complied with before a final decision is made 
approving a project; the activities required by CEQA` are triggered by the test claim statutes 
rather than the district’s decision to build.113   

                                                 
106 Claimant, comments on the draft staff analysis dated November 12, 2009.   
107 Claimant’s supplemental filing dated March 15, 2010 (received March 23, 2010).    
108 Claimant’s supplemental filing dated April 8, 2010.   
109 Claimant, comments on the revised draft staff analysis dated August, 16, 2010, page 4.   
110 Id, p.p. 2-3. 
111 Id, p. 2. 
112 Id. 
113 Claimant, comments on the revised draft staff analysis, supra, p. 4.   
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Department of Finance’s Position 
DOF, in its comments on the test claim, states that “[CEQA] requirements are not unique to local 
government.114  In support of this argument DOF cites to Public Resources Code section 21001.1 
and California Code of Regulations, title 14, section 15002.  Public Resources Code section 
21001.1 provides: 

The Legislature further finds and declares that it is the policy of the state that 
projects to be carried out by public agencies be subject to the same level of review 
and consideration under this division as that of private projects required to be 
approved by public agencies.    

Moreover, DOF argues, CEQA applies to discretionary, school district proposed, projects and 
school facilities construction projects.115  In support of this assertion DOF writes: 

Nothing in State law or regulation requires a school district to construct additional 
school facilities or to acquire any site for the purpose of constructing a school 
building.  Instead, the law provides school districts with flexibility, discretion, and 
choice over the manner in which districts elect to house their student populations.  
For example, school districts have the discretion to operate year round multi-track 
schools or two kindergarten sessions per day, use portable classrooms or transport 
students to underused schools.  It is the district’s voluntary decision to construct a 
school facility rather than using the aforementioned alternative that forced the 
district to carry out the activities required under CEQA.116 

DOF also cites to the Kern117 case for the proposition that “where a local government entity 
voluntarily participates in a statutory program, the State may require the entity to comply with 
reasonable conditions without providing additional funds to reimburse the entity for [the] 
increased level of activity.”118 

Next, DOF argues that the costs incurred under CEQA are allowable costs for the use of new 
construction grants provided by the State Allocation Board.119  Specifically, DOF states “[t]he 
State Allocation Board provides new construction grants through the State School Facilities 
Program (SFP) to cover the State’s share of all necessary project costs, which include costs 
incurred under CEQA.  According to DOF, the State’s share “is typically 50 percent, but may be 
up to 100 percent if a district receives hardship funding.  Therefore, any necessary costs of 
CEQA are, in fact, funded through voluntary participation in the SFP.”120 

                                                 
114 DOF, Comments on the Test Claim, March 8, 2004, p.1.   
115 DOF, Comments on the Test Claim, supra, p. 2.   
116 Id. 
117 Department of Finance v. Commission on State Mandates (Kern) (2003) 30 Cal. 4th 727. 
118 DOF, Comments on the Test Claim, supra, p. 2.   
119 DOF, Comments on the Test Claim, supra, p. 2.   
120 Id. 
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Finally, DOF argues that “school districts have the authority to charge development fees to 
finance construction projects.”121  Specifically, DOF asserts that Education Code sections 17620-
17626 “authorize school districts to levy fees against any construction within its district 
boundaries for the purpose of funding school construction.”122  DOF concludes with a discussion 
of the prohibition against finding a reimbursable mandate in a statute or executive order “. . . .if 
the affected local agencies have authority to levy service charges, fees, or assessments sufficient 
to pay for the mandated program in the statute or executive order.”123  DOF concurs with the 
draft staff analysis.124 

Department of Natural Resources Position 
Department of Natural Resources (DNR), in its comments on the claimant’s supplemental 
briefing on practical compulsion, states that the claimant “has failed to establish that it is entitled 
to reimbursement under California Constitution article XIII B, section 6 for costs associated with 
environmental review required by [CEQA].”125  DNR indicated that it concurs with the final staff 
analysis prepared for the for the January 29, 2010 hearing.  Further, DNR argues that: 

• claimant has not established that CEQA or the CEQA regulations impose a unique 
requirement on local entities; and 

• claimant has failed to establish that it is “practically compelled” to engage in build-out. 

Specifically, with regard to whether CEQA imposes unique requirements on local entities, DNR 
states, that “[CEQA] does not impose any unique requirements on local entities that it does not 
also impose on state entities in identical fashion.”126  DNR cites to cases and statutes to 
demonstrate that CEQA applies equally to state and local governmental entities.127  DNR 
concludes that “the state is not unfairly burdening or shifting governmental work or 
responsibilities to local entities via CEQA’s requirements for environmental review.”128 

Regarding claimant’s supplementary filing on the issue of practical compulsion, DNR states that 
the claimant “has presented nothing new in this supplemental briefing or evidentiary production 
that establishes by a preponderance of the evidence that school development is in any way 
legally or practically compelled.”129  DNR states further: 

                                                 
121 DOF, Comments on the Test Claim, supra, p. 2. 
122 Id. 
123 Id. 
124 DOF, comments on the draft staff analysis dated November 12, 2009.   
125 DNR, comments on claimant’s supplemental briefing on practical compulsion dated          
May 17, 2010, p. 1.   
126 Id, p. 2. 
127 See DNR, comments on claimant’s supplemental briefing on practical compulsion, supra, p. 
2.   
128 DNR, comments on claimant’s supplemental briefing on practical compulsion, supra, p. 2.   
 
129 DNR, comments on claimant’s supplemental briefing on practical compulsion, supra, p. 3.   
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Ironically, the portion of the EIR submitted suggests [claimant] has ample 
discretion relative to build-out, and in fact analyzed less onerous and less 
expensive short-term alternative solutions including: double session kindergarten, 
boundary adjustments, portable classrooms, grade level reconfiguration, 
conversion of leased land, multi-track year round scheduling, relocation with 
transportation, reopening closed schools, and additional on-site construction. . .  . 
This analysis suggests that [claimant] had full discretion to build or not to build, 
and that the mandated education of its students is independent from any 
requirement that it build-out or upgrade facilities for this purpose.130 

Discussion 
The courts have found that article XIII B, section 6, of the California Constitution recognizes the 
state constitutional restrictions on the powers of local government to tax and spend.   “Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B 
impose.”131  A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task.132 In addition, the required activity or task must be new, constituting a “new program,” or it 
must create a “higher level of service” over the previously required level of service.133   

The courts have defined a “program” subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state.134  To determine if 
the program is new or imposes a higher level of service, the test claim statutes and executive 
orders must be compared with the legal requirements in effect immediately before the 
enactment.135  A “higher level of service” occurs when the new “requirements were intended to 

                                                 
130 Id. 
131 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
132 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.   
133 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878, 
(San Diego Unified School Dist.); Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3rd 
830, 835 (Lucia Mar). 
134 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875 (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; see also Lucia Mar, supra,   
135 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
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provide an enhanced service to the public.”136  Finally, the newly required activity or increased 
level of service must impose costs mandated by the state.137 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6.138  In making its 
decisions, the Commission must strictly construe article XIII B, section 6, and not apply it as an 
“equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities.”139 

This analysis addresses the following issues:  

(1) Is the California State Clearinghouse Handbook an executive order subject to          
Article XIII B, section 6 of the California Constitution? 

(2) Is reimbursement required for statutes adopted prior to January 1, 1975? 

(3) Do the remaining test claim statutes and executive orders impose state-mandated duties 
on school districts and community college districts within the meaning of Article XIII B, 
section 6 of the California Constitution? 

(4) Do the activities mandated by the test claim statutes and executive orders impose a new 
program or higher level of service on school districts and community college districts? 

Issue 1: The California State Clearinghouse Handbook is Not an Executive Order 
Subject to Article XIII B, Section 6. 

At the outset, the Commission finds that the California State Clearinghouse Handbook 
(Handbook) is not an executive order.  An executive order is “any order, plan, requirement, rule 
or regulation” issued by the Governor or any official serving at the pleasure of the Governor.140  
Although the Handbook is issued by the Governor’s Office of Planning and Research (OPR) and 
the director of OPR serves at the pleasure of the Governor, the Handbook does not impose an 
“order, plan, requirement, rule or regulation.”  Because the Handbook does not require districts 
to do anything and is not a plan, it is not an executive order.  The Handbook merely explains the 
functions of the State Clearinghouse under CEQA and provides an overview of the 
environmental review process, summarizing requirements that have been established pursuant to 
statutory and regulatory provisions, including the test claim statutes and test claim regulations.  
The Handbook does not add any additional requirements above what is required by the relevant 
statutes and regulations, but rather, provides a tool to make compliance easier.  Specifically, the 
Handbook is designed to make CEQA compliance easier for local agencies and school districts 
                                                 
136 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
137 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. 
138 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551 and 17552.   
139 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817.   
140 Government Code section 17516. 
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by laying things out in a simple step-by-step process.  However, local agencies and school 
districts are free to refer solely to CEQA, the CEQA regulations and related statutes and 
regulations and to consult with their attorneys to determine how to navigate the CEQA process if 
that is their preference.  Nonetheless, given the fact that courts have cited to the Handbook as a 
guide to how the CEQA process works in practice,141 it has value as a guide to the process.  

Issue 2: Reimbursement is Not Required for Statutes Enacted Prior to              
January 1, 1975. 

California Constitution Article XIII B, section 6, subdivision (a) requires the state to reimburse 
local governments for any state-mandated new program or higher level of service imposed on 
any local government with few exceptions.  One of the exceptions to the reimbursement 
requirement provided in article XIII B, section 6 of the California Constitution is for 
“[l]egislative mandates enacted prior to January 1, 1975, or executive orders or regulations 
initially implementing legislation enacted prior to 1975.”142  

The Commission finds that reimbursement is not required for any activities imposed by Public 
Resources Code sections 21082, 21083, 21100, 21102, 21150, 21151, 21152, 21153, 21154, 
21165, 21166, or 21167 as added or amended by Statutes 1970, chapter 1433; and, Statutes 1972, 
chapter 1154 since these statutes were enacted prior to January 1, 1975.  The Commission also 
finds that Public Resources Code sections 21102, 21150 and 21154 have not been amended since 
1972.  Therefore, no constitutional or statutory provision mandates reimbursement to local 
governments for costs incurred in complying with these statutes.    

Issue 3: Do the Remaining Test Claim Statutes and Regulations Impose State-
Mandated Duties on School Districts and Community College Districts 
Within the Meaning of Article XIII B, Section 6 of the California 
Constitution?  

For the test claim statutes or regulations to impose a state-mandated program, the language must 
order or command a school district or community college district to engage in an activity or task.  
If the language does not do so, then article XIII B, section 6 is not triggered.  Moreover, where 
program requirements are only invoked after the district has made an underlying discretionary 
decision causing the requirements to apply, or where participation in the underlying program is 
voluntary, courts have held that resulting new requirements do not constitute a reimbursable state 
mandate.143  Stated another way, a reimbursable state mandate is created when the test claim 
statutes or regulations establish conditions under which the state, rather than a local entity, has 
made the decision requiring the district to incur the costs of the new program.144    

                                                 
141 Citizens Assn. for Sensible Development of Bishop Area v. County of Inyo (1985) 172 
Cal.App.3d 151. (Cited to show how the CEQA process works in practice.)   
142 California Constitution Article XIII B, section 6, subdivision (a)(3); see also Government 
Code Section 17514. 
143 City of Merced v. State of California (1984) 153 Cal.App.3d 777, 783; Kern High School 
Dist., supra, 30 Cal.4th 727, 727. 
144 San Diego Unified School Dist., supra (2004) 33 Cal.4th 859, 880. 
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The Commission finds that the statutes and regulations listed below, which generally require 
compliance with the CEQA process discussed at length in the background above on pages 5-19 
do not mandate school districts or community college districts to perform any activities because: 

A. The plain language of Public Resources Code section 21083 imposes requirements 
on OPR and the Secretary of the Resources Agency, not school districts or 
community college districts. 

B. Although school districts and community college districts are required to undertake 
maintenance projects, including emergency repair projects, CEQA contains specific 
exemptions for maintenance projects and emergency projects. 

C. For all other school district and community college district projects, CEQA is 
triggered by the district’s voluntary decision to undertake a project or accept state 
funding for a project: 

Education Code Section 17025 added by Statutes 1996, Chapter 1562; 
Government Code Sections 66031 and 66034 as amended by Statutes 1994, 
Chapter 300, and Statutes 1990, Chapter 1455; Public Resources Code 
Sections 21002.1, 21003, 21003.1, 21080.09, 21080.1, 21080.3, 21080.4, 
21081, 21082.1, 21082.2, 21083, 21083.2, 21091, 21092, 21092.1, 21092.2, 
21092.3, 21092.4, 21092.5, 21092.6, 21094, 21100, 21151, 21151.2, 21151.8, 
21152, 21153, 21157, 21157.1, 21157.5, 21158, 21161, 21165, 21166, 21167, 
21167.6, 21167.6.5, 21167.8, 21168.9 as added or amended by Statutes 1975, 
Chapter 222; Statutes 1976, Chapter 1312; Statutes 1977, Chapter 1200; 
Statutes 1983, Chapter 967; Statutes 1984, Chapter 571; Statutes 1985, 
Chapter 85; Statutes 1987, Chapter 1452; Statutes 1989, Chapter 626; Statutes 
1989, Chapter 659; Statutes 1991, Chapter 905; Statutes 1991, Chapter 1183; 
Statutes 1991, Chapter 1212; Statutes 93, Chapter 375; Statutes 1993, Chapter 
1130; Statutes 1993, Chapter 1131; Statutes 1994, Chapter 1230; Statutes 
1994, Chapter 1294; Statutes 1995, Chapter 801; Statutes 1996, Chapter 444; 
Statutes 1996, Chapter 547; Statutes 1997, Chapter 415; Statutes 2000, 
Chapter 738; Statutes 2001, Chapter 867; Statutes 2002, Chapter 1052; 
Statutes 2002, Chapter 1121; California Code of Regulations, Title 5, Sections 
14011 and 57121 as added or amended by Register 77, Nos. 01 & 45; Register 
83, No. 18;  Register 91, No. 23; Register 93, No. 46; and, Register 2000, No. 
44  and California Code of Regulations, Title 14, Sections 15002, 15004, 
15020, 15021, 15025, 15041, 15042, 15043, 15050, 15053, 15060, 15061, 
15062, 15063, 15064 15064.5, 15064.5, 15064.7 15070, 15071, 15072, 15073, 
15073.5, 15074, 15074.1, 15075, 15081.5, 15082, 15084, 15085, 15086, 
15087, 15088, 15088.5, 15089, 15090, 15091, 15092, 15093, 15094, 15095, 
15100, 15104, 15122, 15123, 15124, 15125, 15126, 15126.2, 15126.4, 
15126.6, 15128, 15129, 15130, 15132, 15140, 15142, 15143, 15145, 15147, 
15148, 15149, 15150, 15152, 15153, 15162, 15164, 15165, 15167, 51568, 
15176, 15177, 15178, 15179, 15184, 15185, 15186, 15201, 15203, 15205, 
15206, 15208, 15223, 15225, 15367 as added or amended by register 75, No. 
01; Register 75, Nos. 05, 18 & 22; Register 76, Nos. 02, 14 & 41; Register 77, 
No. 01; Register 78, No. 05; Register 80, No. 19; Register 83, Nos. 29; 
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Register 86, No. 05; Register 94, No. 33; Register 97, No. 22; Register 98, No. 
35; Register 98, No. 44; Register 2001, No. 05; Register 2003, No. 30. 

However, the Commission finds that Public Resources Code section 21082, as amended by 
Statutes of 1976, chapter 1312 and California Code of Regulations, title 14 section 15022 as 
amended by Register 83, No. 29 mandate school districts and community college districts to 
adopt objectives, criteria, and procedures, consistent with CEQA and the CEQA regulations, for 
the preparation of NDs, by ordinance, resolution, rule or regulation, no later than 60 days after 
the Secretary of the Resources Agency adopts the CEQA regulations or amendments thereto.  
This requirement to adopt objectives, criteria, and procedures for NDs is not triggered by an 
underlying voluntary decision of a school district or community college district. 

A. The plain language of Public Resources Code section 21083 imposes requirements on 
OPR and the Secretary of the Resources Agency, but does not impose mandated duties 
on school districts or community college districts. 

Public Resources Code section 21083 provides: 

(a) The Office of Planning and Research shall prepare and develop proposed 
guidelines for the implementation of this division by public agencies. The 
guidelines shall include objectives and criteria for the orderly evaluation of 
projects and the preparation of environmental impact reports and negative 
declarations in a manner consistent with this division. 

(b) The guidelines shall specifically include criteria for public agencies to follow 
in determining whether or not a proposed project may have a “significant 
effect on the environment.” The criteria shall require a finding that a project 
may have a “significant effect on the environment” if one or more of the 
following conditions exist: 

(1) A proposed project has the potential to degrade the quality of the 
environment, curtail the range of the environment, or to achieve short-
term, to the disadvantage of long-term, environmental goals. 

(2) The possible effects of a project are individually limited but cumulatively 
considerable. As used in this paragraph, “cumulatively considerable” 
means that the incremental effects of an individual project are 
considerable when viewed in connection with the effects of past projects, 
the effects of other current projects, and the effects of probable future 
projects. 

(3) The environmental effects of a project will cause substantial adverse 
effects on human beings, either directly or indirectly. 

(c) The guidelines shall include procedures for determining the lead agency 
pursuant to Section 21165. 

(d) The guidelines shall include criteria for public agencies to use in determining 
when a proposed project is of sufficient statewide, regional, or areawide 
environmental significance that a draft environmental impact report, a 
proposed negative declaration, or a proposed mitigated negative declaration 
shall be submitted to appropriate state agencies, through the State 
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Clearinghouse, for review and comment prior to completion of the 
environmental impact report, negative declaration, or mitigated negative 
declaration. 

(e) The Office of Planning and Research shall develop and prepare the proposed 
guidelines as soon as possible and shall transmit them immediately to the 
Secretary of the Resources Agency. The Secretary of the Resources Agency 
shall certify and adopt the guidelines pursuant to Chapter 3.5 (commencing 
with Section 11340) of Part 1 of Division 3 of Title 2 of the Government 
Code, which shall become effective upon the filing thereof. However, the 
guidelines shall not be adopted without compliance with Sections 11346.4, 
11346.5, and 11346.8 of the Government Code. 

(f) The Office of Planning and Research shall, at least once every two years, 
review the guidelines adopted pursuant to this section and shall recommend 
proposed changes or amendments to the Secretary of the Resources Agency. 
The Secretary of the Resources Agency shall certify and adopt guidelines, and 
any amendments thereto, at least once every two years, pursuant to Chapter 
3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the 
Government Code, which shall become effective upon the filing thereof. 
However, guidelines may not be adopted or amended without compliance 
with Sections 11346.4, 11346.5, and 11346.8 of the Government Code. 

Based on the plain language of this statute, Public Resources Code section 21083 requires OPR 
and the Secretary of Resources to perform activities but it does not mandate school districts or 
community college districts to perform any activities. 

B. Although school districts and community college districts are required to undertake 
maintenance projects, including emergency repair projects, CEQA contains specific 
exemptions for maintenance projects and emergency projects. 

Maintenance projects, including emergency repair projects, are the only projects over which 
districts do not have discretion. However, maintenance projects and emergency projects are 
among the many exemptions from CEQA that have been provided for school projects.  School 
districts enjoy many exemptions from CEQA not only for maintenance and emergencies, but also 
for major reconstruction projects and additions to schools that include up to ten new class 
rooms.145  Although school districts and community college districts are required to keep schools 
and colleges in good repair, the Commission finds that school and community college projects to 

                                                 
145 There are also several exceptions for discretionary school projects including: Statutory 
exceptions for: feasibility and planning studies (Pub. Resources Code §§ 21102 and 
21150; Cal.Code Regs., tit. 14, § 15262); and, school facilities needs analyses (Gov. 
Code § 65995.6);  Categorical exceptions for: normal operations of existing facilities for 
public gatherings (Cal. Code Regs, tit. 14, § 15323); educational or training programs 
involving no physical changes (Cal. Code Regs, tit. 14, § 15322); sales of surplus 
government property (Cal. Code Regs., tit. 14, § 15312); leasing of new facilities (Cal. 
Code Regs., title 14, § 15327); and, disapproved projects (Cal. Code Regs., tit. 14, § 
21080, subd. (b)(5); Cal. Code Regs., tit. 14, § 15270). 
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maintain facilities in good repair, including emergency repair projects, are statutorily or 
categorically exempt from CEQA.  

1. School Districts and Community College Districts are Required to Keep Schools in Good 
Repair Which Includes Making Emergency Repairs. 

Education Code section 17593 requires school districts to keep schools in repair: 

The clerk of each district except a district governed by a city or city and 
county board of education shall, under the direction of the governing board, 
keep the schoolhouses in repair during the time school is taught therein, and 
exercise a general care and supervision over the school premises and 
property during the vacations of the school.   

Moreover, Education Code section 17565 requires the governing board of any school district to 
“furnish, repair, insure against fire, and in its discretion rent the school property of its districts.”   

Prior to 2006, “good repair” was not defined in statute.  Education Code section 17002 was 
amended by Statutes 2006, chapter 704 to define “good repair” to mean:  

[T]he facility is maintained in a manner that assures that it is clean, safe, and 
functional as determined pursuant to an interim evaluation instrument developed 
by the Office of Public School Construction and approved by the board or a local 
evaluation instrument that meets the same criteria. . . .In order to provide that 
school facilities are reviewed to be clean, safe, and functional, the school facility 
inspection and evaluation instrument and local evaluation instruments shall 
include at least the following criteria: 

(A) Gas systems and pipes appear and smell safe, functional, and free of leaks. 

(B) (i) Mechanical systems, including heating, ventilation, and air-conditioning  
 systems, are functional and unobstructed.  

       (ii) Appear to supply adequate amount of air to all classrooms, work spaces,      
  and facilities. 

       (iii) Maintain interior temperatures within normally acceptable ranges. 

(C) Doors and windows are intact, functional and open, close, and lock as 
designed, unless there is a valid reason they should not function as designed. 

(D) Fences and gates are intact, functional, and free of holes and other conditions 
that could present a safety hazard to pupils, staff, or others. Locks and other 
security hardware function as designed. 

(E) Interior surfaces, including walls, floors, and ceilings, are free of safety 
hazards from tears, holes, missing floor and ceiling tiles, torn carpet, water 
damage, or other cause. Ceiling tiles are intact. Surfaces display no evidence 
of mold or mildew. 

(F) Hazardous and flammable materials are stored properly.  No evidence of 
peeling, chipping, or cracking paint is apparent.  No indicators of mold, 
mildew, or asbestos exposure are evident. There is no apparent evidence of 
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hazardous materials that may pose a threat to the health and safety of pupils 
or staff. 

(G) Structures, including posts, beams, supports for portable classrooms and 
ramps, and other structural building members appear intact, secure, and 
functional as designed. Ceilings and floors are not sloping or sagging beyond 
their intended design. There is no visible evidence of severe cracks, dry rot, 
mold, or damage that undermines structural components.  

(H) Fire sprinklers, fire extinguishers, emergency alarm systems, and all 
emergency equipment and systems appear to be functioning properly. Fire 
alarm pull stations are clearly visible. Fire extinguishers are current and 
placed in all required areas, including every classroom and assembly area. 
Emergency exits are clearly marked and unobstructed. 

(I) Electrical systems, components, and equipment, including switches, junction 
boxes, panels, wiring, outlets, and light fixtures, are securely enclosed, 
properly covered and guarded from pupil access, and appear to be working 
properly. 

(J) Lighting appears to be adequate and working properly. Lights do not flicker, 
dim, or malfunction, and there is no unusual hum or noise from light fixtures. 
Exterior lights onsite appear to be working properly. 

(K) No visible or odorous indicators of pest or vermin infestation are evident. 

(L) Interior and exterior drinking fountains are functional, accessible, and free of 
leaks. Drinking fountain water pressure is adequate. Fountain water is clear 
and without unusual taste or odor, and moss, mold, or excessive staining is 
not evident. 

(M) (i) Restrooms and restroom fixtures are functional. 

       (ii) Appear to be maintained and stocked with supplies regularly. 

       (iii) Appear to be accessible to pupils during the school day. 

       (iv) Appear to be in compliance with Education Code Section 35292.5. 

(N) The sanitary sewer system controls odor as designed, displays no signs of 
stoppage, backup, or flooding, in the facilities or on school grounds, and 
appears to be functioning properly. 

(O) Roofs, gutters, roof drains, and downspouts appear to be functioning properly 
and are free of visible damage and evidence of disrepair when observed from 
the ground inside and outside of the building. 

(P) The school grounds do not exhibit signs of drainage problems, such as visible 
evidence of flooded areas, eroded soil, water damage to asphalt playgrounds 
or parking areas, or clogged storm drain inlets. 

(Q) Playground equipment and exterior fixtures, seating, tables, and equipment 
are functional and free of significant cracks, trip hazards, holes, deterioration 
that affects functionality or safety, and other health and safety hazards. 
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(R) School grounds, fields, walkways, and parking lot surfaces are free of 
significant cracks, trip hazards, holes, deterioration that affects functionality 
or safety, and other health and safety hazards. 

(S) Overall cleanliness of the school grounds, buildings, common areas, and 
individual rooms demonstrates that all areas appear to have been cleaned 
regularly, and are free of accumulated refuse and unabated graffiti. 
Restrooms, drinking fountains, and food preparation or serving areas appear 
to have been cleaned each day that the school is in session. 

With regard to community college districts, Education Code section 81601 states: 

The governing board of a community college district shall furnish, repair, 
insure against fire, and in its discretion rent the school property of its 
districts. … 

Education Code section 81601 does not define “good repair” nor is it defined elsewhere under 
Title 3 of the Education Code, which contains the provisions regarding community college 
districts.  However, since “property” includes “any external thing over which the rights of 
possession, use, and enjoyment are exercised,”146 the requirement to repair includes real property 
as well as facilities owned by the district.  Moreover, because the term “repair” is defined as “to 
restore to sound condition after damage or injury” and “to renew or refresh,”147 the Commission 
finds that “repair” includes “maintenance” for purposes of these provisions.  Thus, both school 
districts and community college districts are required by statute to maintain their property.148  
The requirement to keep school facilities in good repair necessarily includes making necessary 
emergency repairs, such as those caused by, among other things, earthquakes, floods, and fires. 

Moreover, school and community college maintenance projects, including emergency repair 
projects, are projects subject to CEQA.  Note also that, as will be discussed in greater detail 
below, though emergency repairs are part of “maintenance” for the purposes of Education Code 
sections 17002, 17565, 17593 and 81601, “maintenance” and “emergency” projects are treated 
differently from one another, for purposes of CEQA. 

2. But Emergency Projects and Other Projects Related to Maintenance are Statutorily Exempt 
From CEQA. 

There are two kinds of exemptions from CEQA: statutory and categorical.  Statutory exemptions 
describe types of projects which the Legislature has decided are not subject to CEQA procedures 
and policies and these exemptions are absolute. Statutory exemptions are found in various places 
in the California Code and are comprehensively listed in Article 18 of the CEQA Guidelines.  
Categorical exemptions, on the other hand, are descriptions of types of projects which the 
Secretary of the Resources Agency has determined do not usually have a significant effect on the 
environment.  These exemptions are not absolute; there are exceptions to categorical exemptions.   

                                                 
146 Black’s Law Dictionary, Seventh Edition, 1999, page 1232, column 2. 
147 Webster’s II, New Collegiate Dictionary, 1999, page 939, column 2. 
148 Note that this analysis uses the words “maintenance” and “repair” interchangeably. 
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Under CEQA the filing of a NOE is discretionary; however, it triggers a 35-day, statute of 
limitations for a legal challenge to the lead agency’s decision that the project is exempt.149 

Statutory exemptions take several forms. Most statutory exemptions are complete exemptions 
from CEQA. Other exemptions apply to only part of the requirements of CEQA, and still other 
exemptions apply only to the timing of CEQA compliance.  Examples of some of the statutory 
exemptions potentially applicable to school projects include: 

• THE CLOSING OF OR THE TRANSFER OF STUDENTS FROM ANY PUBLIC 
SCHOOL. This includes the transfer of K-12 grade students to another school as set forth 
in section 21080.18 of the Public Resources Code so long as the resulting physical 
changes are categorically exempt from CEQA.150  

• ESTABLISHING OR MODIFYING FEES.151  

• ISSUING OR REFUNDING BONDS UNDER THE CALIFORNIA EDUCATIONAL 
FACILITIES AUTHORITY ACT.  Note though that development projects funded by 
these bonds are still subject to CEQA unless they fall under an exemption. 

•  EMERGENCY PROJECTS.  

o Projects to maintain, repair, restore, demolish, or replace property or facilities 
damaged or destroyed as a result of a disaster in a disaster stricken area in which a 
state of emergency has been proclaimed by the Governor pursuant to the 
California Emergency Services Act, commencing with Section 8550 of the 
Government Code. This includes projects that will remove, destroy, or 
significantly alter an historical resource when that resource represents an 
imminent threat to the public of bodily harm or of damage to adjacent property or 
when the project has received a determination by the State Office of Historic 
Preservation pursuant to Public Resources Code section 5028, subdivision (b).  

o Emergency repairs to publicly or privately owned service facilities necessary to 
maintain service essential to the public health, safety or welfare. 

o Specific actions necessary to prevent or mitigate an emergency. This does not 
include long-term projects undertaken for the purpose of preventing or mitigating 
a situation that has a low probability of occurrence in the short-term.152 

3. Maintenance Projects Are Categorically Exempt from CEQA. 

The following are some of the categorical exemptions that can be utilized by school 
districts and community college districts for maintenance projects:   

                                                 
149 California Code of Regulations, title 14, section 15062.   
150 California Code of Regulations, title 14, section 15282.   
151 Public Resources Code section 21080, subdivision (b)(8). 
152 Public Resources Code sections 21080(b)(2), (3), and (4), 21080.33 and 21172; California 
Code of Regulations, title 14, section 15269; See also Castaic Lake Water Agency v. City of 
Santa Clarita (1995) 41 Cal.App.4th 1257; and Western Municipal Water District of Riverside 
County v. Superior Court of San Bernardino County (1987) 187 Cal.App.3d 1104.   
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• OPERATION, REPAIR, MAINTENANCE, AND RECONSTRUCTION.  This 
exemption covers the operation, repair, permitting, leasing, licensing, or minor 
alteration of existing structures or facilities, mechanical equipment, or 
topographical features.  This exemption is limited to negligible or no expansion of 
previous use and may includes among other things: 

o Interior or exterior repairs and alterations 

o Facilities used to provide public utilities services 

o Small additions 

o Addition of safety or health protection devices 

o Maintenance of certain facilities to protect fish and wildlife resources.153 

• REPLACEMENT OR RECONSTRUCTION OF EXISTING FACILITIES OR 
STRUCTURES.  This exemption is limited to structures on the same site with 
substantially the same purpose and capacity as the existing structure.  One 
example given is the replacement or reconstruction of schools with earthquake 
resistant structures that do not increase the structural capacity by more that 50 
percent.154   

• CONSTRUCTION OR PLACEMENT OF ACCESSORY STRUCTURES.  
Examples are on-premises signs, small parking lots, and seasonal or temporary 
use structures in facilities designed for public use such as lifeguard towers, mobile 
food units and portable restrooms.155 

• MINOR ALTERATIONS TO LAND, WATER, OR VEGETATION.  The 
alterations may not involve removal of mature, scenic trees.  Examples include 
grading on land with less than 10 percent slope that does not involve an 
environmentally sensitive area or severe geological hazards; new landscaping or 
gardening; minor trenching or backfilling of previously excavated earth with 
compatible material; minor temporary uses of land having negligible effects on 
the environment (e.g. carnivals and Christmas tree sales).156 

• MINOR ADDITIONS TO SCHOOLS.  Limited to additions (including 
permanent or temporary classrooms) within current school grounds and must not 
increase student capacity by more than 25 percent or ten classrooms, whichever is 
less.157 

• COMMON SENSE EXCEPTION.  This exemption is based on the general rule 
that CEQA only applies to projects which have a potential for causing a 
significant effect on the environment.  Under this exemption a lead agency may 

                                                 
153 California Code of Regulations, title 14, section 15301. 
154 California Code of Regulations, title 14, section 15302. 
155 California Code of Regulations, title 14, section 15311. 
156 California Code of Regulations, title 14, section 15304. 
157 California Code of Regulations, title 14, section 15314. 
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find a project exempt if “it can be seen with certainty that there is no possibility 
that the activity in question may have a significant effect on the environment.”158  
This exemption acts as a “catchall” exception in that projects that do not fit under  
any of the statutory or categorical exemptions may nonetheless be exempt under 
this provision. 

There is no evidence in the record to dispute the conclusion that school district and community 
college district maintenance projects and emergency repair projects are exempt from CEQA.  
Moreover, staff searched the CEQAnet database maintained by OPR at www.ceqanet.ca.gov, for 
school district and community college district environmental documents filed between 1982 to 
the present and did not find an instance in which a school has prepared an ND or EIR for an 
emergency or maintenance project. 

Based upon the forgoing discussion of the applicable exemptions, the Commission finds that for 
school district and community college district maintenance and emergency projects, CEQA does 
not impose a state-mandated program. 

C. For all other school district and community college district projects, CEQA is triggered 
by the district’s voluntary decision to undertake a project or accept state funding for a 
project. 

As discussed in the background, under CEQA a "project" is an activity which may cause either a 
direct physical change in the environment, or a reasonably foreseeable indirect physical change 
in the environment, and which is, in the context of school district and community college district 
projects: 

 an activity directly undertaken by the district, or,  

 an activity undertaken by a district which is supported, in whole or in part, through 
contracts, grants, subsidies, loans, or other forms of assistance from one or more 
public agencies. 

The decision to undertake such projects could arise in a myriad of ways, from a district-level 
decision to an initiative enacted by the voters.   Likewise, there are a number of funding sources 
that a school district or community college district might utilize to fund discretionary school 
construction projects. When a state funding source is used, proof of compliance with CEQA is a 
condition of funding. 

1. All non-maintenance, non-emergency school projects are at the discretion of the school 
districts or community college districts and thus, compliance with CEQA for these projects is 
not legally compelled by the state. 

Aside from the statutory requirement to maintain school and college facilities in good repair, the 
state has not required districts to undertake other construction projects that do not involve repair 
or maintenance.  In comments filed March 31, 2004, and November 12, 2009 however, claimant 
argues that “constructing new school facilities is not optional.”159  In support of this contention, 
claimant cites to Butt v. State of California160 for the propositions that the state has a 
                                                 
158 California Code of Regulations, title 14, section 15061, subdivision (b)(3).  
159 Claimant’s Response to DOF Comments, March 31, 2004, p. 2.   
160 Butt v. State of California (1992) 4 Cal. 4th 688.  
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responsibility to “provide for a system of common schools, by which a school shall be kept up 
and supported in each district” and that those schools are required to be “free.”   

The Commission disagrees with the claimant’s argument that “constructing new school facilities 
is not optional.”  With regard to new construction of school buildings, the Second District Court 
of Appeal has stated:  “[w]here, when or how, if at all, a school district shall construct school 
buildings is within the sole competency of its governing board to determine.”161   

It is true, as claimant states, that courts have consistently held public education to be a matter of 
statewide rather than a local or municipal concern, and that the Legislature’s power over the 
public school system is plenary.162  These conclusions are true for every Education Code statute 
that comes before the Commission on the question of reimbursement under article XIII B, 
section 6 of the California Constitution.  It is also true that the state is the beneficial owner of all 
school properties and that local school districts hold title as trustee for the state.163   

Nevertheless, article IX, section 14 of the California Constitution allows the Legislature to 
authorize the governing boards of all school districts to initiate and carry on any program or 
activity, or to act in any manner that is not in conflict with state law.  In this respect, it has been 
and continues to be the legislative policy of the state to strengthen and encourage local 
responsibility for control of public education through local school districts.164  The governing 
boards of K-12 school districts may hold and convey property for the use and benefit of the 
school district.165  Governing boards of K-12 school districts have also been given broad 
authority by the Legislature to decide when to build and maintain a schoolhouse and, “when 
desirable, may establish additional schools in the district.”166  Governing boards of community 
college districts are required to manage and control all school property within their districts, and 
have the power to acquire and improve property for school purposes.167  Thus, under state law, 
the decision to construct a school facility lies with the governing boards of school districts and 
community college districts, and is not legally compelled by the state.   

Additionally, there are no statutes or regulations requiring the governing boards of school 
districts to construct new buildings or reconstruct unsafe buildings.  The decision to reconstruct, 
or even abandon an unsafe building, is a decision left to the discretion of a school district.  In 
Santa Barbara School District v. Superior Court, the California Supreme Court addressed a 
school district’s decision to abandon two of its schools that were determined unsafe, instead of 

                                                 
161 People v. Oken (1958)159 Cal.App.2d 456, 460.   
162 See Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1579, fn. 5; 
California Teachers Assn. v. Hayes (1992) 5 Cal.App.4th 1513, 1524 (formerly known as 
California Teachers Assn. v. Huff); Hall v. City of Taft (1956) 47 Cal.2d 177, 179. 
163 Hayes v. Commission on State Mandates, supra, 11 Cal.App.4th 1564, 1579, fn. 5. 
164 California Teachers Assn., supra, 5 Cal.App.4th 1513, 1523; Education Code 
section 14000. 
165 Education Code section 35162. 
166 Education Code sections 17340 and 17342. 
167 Education Code sections 81600, 81606, 81670 et seq. and 81702 et seq. 
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reconstructing a new building, as part of its desegregation plan.168  The court held that absent 
proof that there were no school facilities to absorb the students, the school district, “in the 
reasonable exercise of its discretion, could lawfully take this action.”169  The court describes the 
facts and the district’s decision as follows: 

On August 12, 1971, the Board received a report that the Jefferson school was 
structurally unsafe within the requirements of section 15503 [a former statute with 
language similar to Education Code sections 17367 and 81162].  The report 
recommended that a structural engineer be retained to determine whether the 
school should be repaired or abandoned, since if it cannot be repaired, it must be 
abandoned pursuant to section 15516.  On May 15, 1972, three days before the 
final meeting of the Board, the superintendent received a report concerning the 
rehabilitation or replacement costs of the Jefferson school.  The report found that 
it would cost $621,800 to make the existing structure safe and $655,000 to build 
an entirely new building.  Accordingly, in fashioning the Administration Plan, the 
superintendent made provision therein for closing the Jefferson school.  The 
Board would certainly be properly exercising its discretion in a reasonable 
manner were it to approve abandoning this building in view of the extreme cost.  
The determination of the questions whether a new school was needed to replace 
this structure or whether existing facilities could handle the Jefferson school 
students due to an expected drop in elementary enrollment, was properly within 
the Board’s discretion.170 

Thus, school districts are not legally compelled to construct new school facilities in these 
circumstances.  Based on the above analysis, the Commission finds that CEQA is triggered by 
the district’s voluntary decision to undertake a project or accept state funding for a project 
subject to CEQA and thus, school districts and community college districts are not legally 
compelled to comply with CEQA.    

2. Although CEQA compliance is a downstream activity required as a condition of receipt of 
state funding, school districts and community college districts are not required or legally 
compelled by the state to request or accept state funding or to comply with CEQA under 
these circumstances. 

Since 1972, Public Resources Code section 21102 has specifically prohibited a state agency, 
board or commission from authorizing expenditure of funds for any project, except feasibility or 
planning studies, which may have a significant effect on the environment unless such request or 

                                                 
168 Santa Barbara School District v. Superior Court (1975) 13 Cal.3d 315, 337-338. As a side 
note, the decision to abandon or reconstruct a school is exempt from CEQA.  See Public 
Resources Code section 21080.17, California Code of Regulations, title 14, sections 15282, 
subdivision (i) and 15302. See also  San Lorenzo Valley Community Advocates for Responsible 
Educ. v. San Lorenzo Valley Unified School District (2006) 139 Cal.App.4th 1356 (decision to 
close school and transfer students exempt from CEQA).   
169 Id, p. 338. 
170 Id, p. 337. 
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authorization is accompanied by an EIR.  Public Resources Code section 21102, which has not 
been amended since 1972 specifies: 

No state agency, board, or commission shall request funds, nor shall any state 
agency, board, or commission which authorizes expenditures of funds, other than 
funds appropriated in the Budget Act, authorize funds for expenditure for any 
project, other than a project involving only feasibility or planning studies for 
possible future actions which the agency, board, or commission has not approved, 
adopted or funded, which may have a significant effect on the environment unless 
such request or authorization is accompanied by an environmental impact report. 

Feasibility and planning studies exempted by this section from the preparation of 
an environmental impact report shall nevertheless include consideration of 
environmental factors. 

Additionally, and also since 1972, Public Resources Code section 21150 has specified that: 

State agencies, boards, and commissions, responsible for allocating state or 
federal funds on a project-by-project basis to local agencies for any project which 
may have a significant effect on the environment, shall require from the 
responsible local governmental agency a detailed statement setting forth the 
matters specified in Section 21100 prior to the allocation of any funds other than 
funds solely for projects involving only feasibility or planning studies for possible 
future actions which the agency, board, or commission has not approved, adopted, 
or funded. 

Thus, if a school district or community college district wishes to receive state or federal 
funding through the state for a project, compliance with CEQA is a prerequisite.   

Consistent with the Public Resource Code 21102 and 21150 requirements, Education Code 
section 17025, subdivision (b) requires certification of CEQA compliance as a condition of bond 
funding for K-12 school districts.  Similarly, Education Code section 17268, subdivision (b) 
requires school districts to comply with CEQA as a condition of receiving state funds for the 
construction of new school buildings.  

Public Resources Code sections 21102 and 21150 make clear that state agencies must require 
compliance with CEQA and the CEQA regulations (i.e. the requirements of the test claim 
statutes and regulations) as a condition of providing state funding for any school district or 
community college district project that is subject to CEQA.  However, there is no requirement 
that a school district or community college district seek funding from the state.   

In 2003, the California Supreme Court decided the Kern High School Dist. case and considered 
the meaning of the term “state mandate” as it appears in article XIII B, section 6 of the California 
Constitution.  The school district claimants in Kern participated in various funded programs each 
of which required the use of school site councils and other advisory committees.  The claimants 
sought reimbursement for the costs from subsequent statutes which required that such councils 
and committees provide public notice of meetings, and post agendas for those meetings.171    

                                                 
171 Kern High School Dist., supra, 30 Cal.4th 727. 
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When analyzing the term “state mandate,” the court reviewed the ballot materials for article  
XIII B, which provided that “a state mandate comprises something that a local government entity 
is required or forced to do.”172  The ballot summary by the Legislative Analyst further defined 
“state mandates” as “requirements imposed on local governments by legislation or executive 
orders.” 173  The court also reviewed and affirmed the holding of City of Merced,174 determining 
that, when analyzing state-mandate claims, the underlying program must be reviewed to 
determine if the claimant’s participation in the underlying program is voluntary or legally 
compelled.175  The court stated the following: 

In City of Merced, the city was under no legal compulsion to resort to eminent 
domain-but when it elected to employ that means of acquiring property, its 
obligation to compensate for lost business goodwill was not a reimbursable state 
mandate, because the city was not required to employ eminent domain in the first 
place.  Here as well, if a school district elects to participate in or continue 
participation in any underlying voluntary education-related funded program, the 
district’s obligation to comply with the notice and agenda requirements related to 
that program does not constitute a reimbursable state mandate.176 (Emphasis in the 
original.) 

Thus, the Supreme Court held as follows: 

[W]e reject claimants’ assertion that they have been legally compelled to incur 
notice and agenda costs, and hence are entitled to reimbursement from the state, 
based merely upon the circumstance that notice and agenda provisions are 
mandatory elements of education-related programs in which claimants have 
participated, without regard to whether claimant’s participation in the underlying 
program is voluntary or compelled. [Emphasis added.]177 

Based on the plain language of the statutes creating the underlying education programs in Kern, 
the court determined that school districts were not legally compelled by the state to establish 
school site councils and advisory bodies, or to participate in eight of the nine underlying state and 
federal programs and, hence, not legally compelled to incur the notice and agenda costs required 
under the open meeting laws.  Rather, the districts elected to participate in the school site council 
programs to receive funding associated with the programs.178   

Similarly here, school districts and community college districts are not legally compelled to 
request and accept state funds for discretionary construction projects.  However, if districts 
choose to receive state funds then, based upon the plain language of Public Resources Code 

                                                 
172 Kern High School Dist., supra, at p. 737. 
173 Ibid. 
174 City of Merced v. State of California (1984) 153 Cal.App.3d 777. 
175 Kern High School Dist., supra, 30 Cal.4th 727, 743. 
176 Ibid. 
177 Id. at p. 731. 
178 Id. at pp. 744-745. 
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section 21150, the state must require compliance with CEQA and the CEQA regulations as a 
condition of receiving state funding for school district and community college district projects.  
Public Resources Code section 21150 states: “State agencies. . . .responsible for allocating state 
or federal funds . . . . to local agencies for any project which may have a significant effect on the 
environment, shall require from the responsible local governmental agency a detailed statement 
setting forth the matters specified in Section 21100 prior to the allocation of any funds other than 
funds solely for projects involving only feasibility or planning studies for possible future 
actions.” (Emphasis added.)   

The financing of school facilities has traditionally been the responsibility of local government, 
with assistance provided by the state.  In 1985, the California Supreme Court decided Candid 
Enterprises, Inc. v. Grossmont Union High School District, which provides a good historical 
summary of school facility funding up until that time.179   

In California the financing of public school facilities has traditionally been the 
responsibility of local government.  “Before the Serrano v. Priest decision in 1971, 
school districts supported their activities mainly by levying ad valorem taxes on real 
property within their districts.” [Citation omitted.]  Specifically, although school 
districts had received some state assistance since 1947, and especially since 1952 
with the enactment of the State School Building Aid Law of 1952 (Ed. Code, § 
16000 et seq.), they financed the construction and maintenance of school facilities 
through the issuance of local bonds repaid from real property taxes. 

After the Serrano decision [citation omitted] and to the present day, local 
government remained primarily responsible for school facility financing, but has 
often been thrust into circumstances in which it has been able to discharge its 
responsibility, if at all, only with the greatest difficulty.  In these years, the burden 
on different localities has been different: extremely heavy on those that have 
experienced growth in enrollment, light on those that have experienced decline, and 
somewhere in between on those that have remained stable. 

In the early 1970’s, because of resistance to increasing real property taxes, localities 
throughout the state began to experience greater difficulty in obtaining voter 
approval of bond issues to finance school facility construction and maintenance.  As 
a result, a number of communities chose to impose on developers school-impact 
fees … in order to make new development cover the costs of school facilities 
attributable to it.  [Citation omitted.] 

With the passage of Proposition 13 in 1978 the burden of school financing became 
even heavier.  “Proposition 13 prohibits ad valorem property taxes in excess of 1% 
except to finance previously authorized indebtedness.  Since most localities have 
reached this 1% limit, school districts cannot raise property taxes even if two-thirds 
of a district’s voters wanted to finance school construction.” [Citation omitted.] 
Moreover, although Proposition 13 authorizes the imposition of “special taxes” by a 
vote of two-thirds of the electorate, such special taxes have rarely been imposed, 
remain novel, and as consequence are evidently not perceived as a practical method 

                                                 
179 Candid Enterprises, Inc. v. Grossmont Union High School Dist. (1985) 39 Cal.3d 878.   
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of school facility financing – especially in view of the need for a two-thirds vote of 
the electorate to approve them.  [Citation omitted.] 

In the face of such difficulties besetting local governments, the state has not taken 
over any substantial part of the responsibility of financing school facilities, less still 
full responsibility.  To be sure, in order to implement the Serrano decision the 
Legislature has significantly increased assistance to education.  But it has channeled 
by far the greater part of such assistance into educational programs and the lesser 
part into school facilities; in fiscal year 1981-1982, for example, only 3.6 percent 
went for such facilities.  [Citation omitted.]180 

State assistance for construction of school facilities comes almost exclusively from statewide 
general obligation bonds, and is implemented through the State Allocation Board.181  Before 
Proposition 13, the state bond funds provided to school districts were provided through loan 
programs in which districts were required to repay their assistance with property tax revenues or 
local bond funds.  After Proposition 13, the State Allocation Board shifted its policy of providing 
bond fund assistance from a loan-based program to a grant-based program.182  Today, the grant 
funds are provided through the School Facility Program (SFP), under the provisions of the Leroy 
F. Greene School Facilities Act of 1998.183 Under the SFP, state bond funding is provided in the 
form of per pupil grants, with supplemental grants for site development, site acquisition, and 
other project specific costs when warranted.184  New construction grants provide funding on a 
50/50 state and local match basis.  Modernization grants provide funding on a 60/40 basis.  
Districts that are unable to provide local matching funds and are able to meet the financial 
hardship provisions may be eligible for state funding of up to 100 percent.185   

Though there is substantial funding made available to school districts through state grants, not all 
school districts elect to receive assistance from state funds for construction of school buildings.  
The “School Facility Financing” handbook prepared in February 1999 states, that: 

If a school district wants state funding for construction or repair of a school, it must 
apply to the State Allocation Board for the money.  There are school districts that 
repair and construct school buildings without the assistance from the State 
Allocation Board (i.e., San Diego Unified School District, San Luis Unified School 
District).  (Emphasis added.)186 

                                                 
180 Candid Enterprises, Inc. v. Grossmont Union High School Dist., supra.  See also “School 
Facility Financing, A History of the Role of the State Allocation Board and Option for the 
Distribution of Proposition 1A Funds,” supra.   
181 See also “School Facility Financing, A History of the Role of the State Allocation Board and 
Option for the Distribution of Proposition 1A Funds,” supra.   
182 “School Facility Financing, A History of the Role of the State Allocation Board and Option 
for the Distribution of Proposition 1A Funds,” supra, pp. 12, 13, 20.   
183 Education Code, section 17170.10 et seq. 
184 School Facility Program Handbook, supra, p. 23.   
185 Id, p. 61. 
186 Id, endnote 2, p. 39. 
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Therefore, the Commission finds that school districts are not legally compelled to request or 
accept state funding or to comply with CEQA requirements under these circumstances. 

3. The evidence in the record does not support a finding that school districts or community 
college districts are practically compelled to undertake non-maintenance or non-emergency 
projects or receive state funding. 

In comments filed March 31, 2004, claimant notes that “a finding of legal compulsion is not an 
absolute prerequisite to a finding of a reimbursable mandate” and cites to Sacramento II as 
controlling case law. 187  Claimant relies on a study and Proposition 55 ballot language, both of 
which state a need to build more schools in California, to demonstrate that school districts are 
practically compelled to construct new school facilities when existing facilities become 
inadequate.188  However, the question before the Commission is not whether additional school 
facilities are needed, but whether school districts are legally compelled by a state statute or 
regulation or practically compelled to build them and thus mandated by the state to comply with 
CEQA.   As discussed above, the Commission finds that school districts and community college 
districts are not legally compelled to acquire new school sites or build new school facilities or 
additions to existing schools of greater than 25%, or to receive state funding for such facilities. 

Claimant argues that school districts and community college districts are practically compelled to 
construct new facilities.  In the final analysis for this test claim prepared for the January 29, 2010 
hearing, staff found that there was no evidence in the record to support a finding that school 
districts and community college districts are legally or practically compelled to acquire new 
school sites or build new school facilities or additions to existing schools of greater than 25%.  
At the January 29, 2010 hearing, claimant requested, and the Commission granted, permission to 
submit evidence that school districts are practically compelled to comply with some or all of the 
statutes and regulations pled in this test claim.  On March 23, 2010 and April 8, 2010 claimant 
submitted supplemental filings to support its claim that school districts are practically compelled 
to construct new facilities.  On May 19, 2010, DNR submitted comments on claimant’s 
supplemental filings.  For the reasons discussed below, considering all of the evidence in the 
record, the Commission finds that the evidence does not support a finding that school districts 
are practically compelled to acquire new school sites, or build new school facilities or additions 
to existing schools of greater than 25% which would trigger a requirement to comply with 
CEQA.   Rather, the evidence submitted by claimant in its supplemental filing supports the 
opposite conclusion.  Therefore, the Commission finds that school districts are not practically 
compelled to comply with CEQA. 

                                                 
187 Claimant’s Response to DOF Comments, supra, p. 4, citing City of Sacramento v. State of 
California (1990) 50 Cal.3rd. 51 (Sacramento II).   
188 Claimant’s Response to DOF Comments, supra, pp. 3-4, citing “School Facility Financing-A 
History of the Role of the State Allocation Board and Options for the Distribution of Proposition 
1A Funds” (Cohen, Joel, February 1999.) and Proposition 55 Ballot Pamphlet from 2004, which 
identified a need to construct schools to house one million pupils and modernize schools for an 
additional 1.1 million students.   
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The proper standard for determining whether school districts and community college districts are 
practically compelled to undertake school construction projects is the Kern189 standard as 
followed, and expanded upon to provide specific evidentiary requirements, in the recent decision 
Department of Finance v. Commission on State Mandates (POBRA).190  Absent legal 
compulsion, the courts have ruled that at times, based on the particular circumstances, “practical” 
compulsion might be found.  The Supreme Court in Kern addressed the issue of “practical” 
compulsion in the context of a school district that had participated in optional funded programs 
in which new requirements were imposed.   In Kern, the court determined there was no 
“practical” compulsion to participate in the underlying programs, since a district that elects to 
discontinue participation in a program does not face “certain and severe … penalties” such as 
“double … taxation” or other “draconian” consequences.191  Rather, local entities that have 
discretion will make the choices that are ultimately the most beneficial for the entity and its 
community: 

As to each of the optional funded programs here at issue, school districts are, 
and have been, free to decide whether to (i) continue to participate and 
receive program funding, even though the school district also must incur 
program-related costs associated with the [new] requirements or (ii) decline 
to participate in the funded program.  Presumably, a school district will 
continue to participate only if it determines that the best interests of the 
district and its students are served by participation – in other words, if, on 
balance, the funded program, even with strings attached, is deemed 
beneficial.  And, presumably, a school district will decline participation if 
and when it determines that the costs of program compliance outweigh the 
funding benefits.  (Emphasis in original.)192 

Likewise, the state School Facilities Program (SFP) provides new construction grant funding on 
a 50/50 state and local match basis.  Districts that are unable to provide local matching funds and 
are able to meet the financial hardship provisions may be eligible for state funding of up to 100 
percent.193  If a district decides not to build a new school or a major addition to an existing 
school, and hence not to comply with all the corresponding requirements including CEQA 
compliance, there are no “draconian” consequences.  Rather, the district will simply forgo the 

                                                 
189 Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th 727, hereinafter 
“Kern.” 
190 Department of Finance v. Commission on State Mandates (2009) 170 Cal.App.4th 1355, pp. 
1365-1366, hereinafter “POBRA”.  Note that POBRA is the test claim statute that was formerly 
identified as “POBAR” by the Commission and Commission staff.  However, as the POBRA 
Court pointed out at footnote 2, the statute’s commonly used name is “Peace Officers Bill of 
Rights Act” and the acronym “POBRA” was used by the Supreme Court in Mays v. City of Los 
Angeles (2008) 43 Cal. 4th 313, 317.  Therefore, this analysis will use the acronym POBRA.   
191 Kern, supra, 30 Cal.4th 727, 754. 
192 Id, p. 753. 
193 School Facility Program Handbook, supra, p. 61.   
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state matching funds for new construction and will need to figure out another way to house its 
students. 

In POBRA, the court addressed the issue of the evidence needed to support a finding of practical 
compulsion.  In that case, it was argued that districts "employ peace officers when necessary to 
carry out the essential obligations and functions established by law." 194  The Commission found 
that the POBRA statutes constituted a state-mandated program within the meaning of article XIII 
B, section 6 of the California Constitution for counties, cities, school districts, and special 
districts identified in Government Code section 3301 that employ peace officers.195  In 2006, the 
Commission in reconsidered the claim, as required by Government Code section 3313 and found 
that San Diego Unified supported the Commission’s 1999 Statement of Decision.  In other 
words, under the rule in San Diego Unified, the Commission’s decision would have been the 
same.  Specifically, with regard to schools, the Commission found that districts were practically 
compelled to employ peace officers based upon the district’s “obligation to protect pupils from 
other children, and also to protect teachers themselves from the violence by the few students 
whose conduct in recent years has prompted national concern.”196  The Commission’s Statement 
of Decision on reconsideration pointed out that, like the decision on mandatory expulsions in the 
San Diego Unified case, its decision was supported by the fact that the California Supreme court 
found that the state “fulfills its obligations under the safe schools provision of the Constitution 
(Cal. Const., art. I,5 28, subd. (c)) by permitting local school districts to establish a police or 
security department to enforce rules governing student conduct and discipline.”197  In other 
words, the Commission relied on a general requirement in the law (i.e. to provide safe schools) 
to support a finding of practical compulsion to perform specific activities (i.e. to hire police 
officers and comply with the down-stream requirements of hiring those officers).  This is 
precisely the line of reasoning that claimant urges the Commission to follow in this test claim. 

However, the court in POBRA found that the superior court erred in concluding as a matter of 
law that, "‘[a]s a practical matter,’ the employment of peace officers by the local agencies is ‘not 
an optional program’ and ‘they do not have a genuine choice of alternative measures that meet 
their agency-specific needs for security and law enforcement."  Moreover, the POBRA court did 
not find any evidence in the record to support a finding of legal or practical compulsion and the 
court provided some guidance regarding what kind of evidentiary showing is required to make 
such a finding.  Specifically, the court stated: 
 

The ‘necessity’ that is required is facing ‘certain and severe ... penalties' such as 
'double ... taxation' or other 'draconian' consequences.’  That cannot be established 
in this case without a concrete showing that reliance upon the general law 

                                                 
194 POBRA, supra, 170 Cal.App.4th 1355, 1368.   
195 See CSM-4499.  
196 CSM 05-RL-4499-01, p. 26, citing In re Randy G. (2001) 26 Cal.4th 556, 562-563. 
197 Id. 
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enforcement resources of cities and counties will result in such severe adverse 
consequences. 198 

Thus, practical compulsion must be demonstrated by specific facts in the record showing that 
unless the alleged activity is performed, here the activity of acquiring new school sites or 
building new school facilities or additions to existing schools of greater than 25%, which would 
in turn trigger the requirement to comply with CEQA, the district faces “certain and severe ... 
penalties' such as “double ... taxation” or other “draconian' consequences.”  Only a showing that 
relying on alternative arrangements to house students would result in such severe consequences 
will meet the practical compulsion standard.  Some alternatives that school districts can employ 
without triggering the requirement to comply with CEQA include but are not limited to:  

• Transferring students to other schools.199 

• Reconstructing an existing school without increasing structural capacity by more than 
50%.200 

• Adding 25% capacity or up to ten classrooms to each existing school.201 

On March 23, 2010 claimant submitted the Alternatives section of the 52nd Street Area 
Elementary School Final EIR, which was certified by the San Diego Unified School District on 
June 10, 2003.202  Funding for this school was specifically included in San Diego’s Proposition 
MM, which was placed on the November 1998 ballot by the San Diego Board of Education and 
which authorized the sale of up to $1.51 billion in general obligation bonds to repair, renovate, 
upgrade, and expand existing schools; and to acquire property and construct 13 new elementary 
schools.203 204  The 52nd Street Area Elementary School was re-named the “Mary Layon Fay 

                                                 
198 POBRA, supra, 170 Cal.App.4th 1355, 1368, (POBRA) citing Kern High School Dist., ,30 
Cal.4th at p. 754, quoting City of Sacramento v. State of California (1990) 50 Cal.3d 51, 74.)   
199 See California Code of Regulations, title 14, section 15301. 
200 See California Code of Regulations, title 14, section 15302. 
201 See California Code of Regulations, title 14, section 15314. 
202 Claimant’s supplemental filing dated March 15, 2010 (received March 23, 2010), p. 9 and 
following (or pages 7-1 to 7-7 of the 52nd Street Area Elementary School Final EIR).   
203 San Diego City Schools, Office of Superintendant, Certification of Environmental Impact 
Report and Selection of a Site for the Acquisition and Construction of the Proposed 52nd Street 
(aka Jackson/Marshall) Area Elementary School, p. 1.   
204   Note that this school was fully funded between the $18,508,106 in SFP funds that have been 
released for it (See Office of Public School Construction, School Facilities Program: Fund 
Release by Project, project number 50-68338-03-004, claim schedule number 2006224, Office of 
Public School Construction processing date 5/23/2007, warrant issued release date 6/4/2007.) 
and the local bond funds specifically designated for this purpose in Proposition MM.  Therefore, 
it would not be eligible for reimbursement even if staff found the district was legally or 
practically compelled to build it since the cost was 50% off-set by local bond funds and 50% 
funded with SFP funds.   
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Elementary School” (Fay Elementary) and opened its doors to students September 2, 2008.205  
According to the district, Fay Elementary was built to “ease overcrowding at Jackson and 
Marshal Elementary schools”206  However, due to a decrease in enrollment, Jackson Elementary 
was closed immediately prior to the opening of Fay Elementary and the students from Jackson 
were transferred to Fay.207  The Alternatives section for the Fay Elementary School EIR included 
consideration of a number of non-construction and minor addition alternatives which would have 
been exempt from CEQA but were rejected by the district because they did not meet the district’s 
objectives.  Specifically: 

• Double session kindergarten programs were rejected because “the District has initiated a 
policy . . . to operate single session, full-day kindergarten programs system wide.” 208  
Single session kindergarten programs are a local district policy decision, not a state-
mandated program. 

• Boundary changes were rejected, in part, because the district adopted a standard school 
size of 700 students and also because they would “shift students to those schools with 
remaining operating capacity” but would not meet the districts goal of small (700 
students or less) neighborhood schools.209  Small neighborhood schools may be good 
public policy and are certainly within the district’s discretion to require, but they are not a 
state-mandated local program.  

• Adding “portable classrooms and/or the modification and modernization of permanent 
space” was rejected out of hand because it would result in enrollment levels above the 
district’s self-imposed standard school size of 700 students.210  There is no analysis in the 
EIR of what number of students could potentially be accommodated by adding additional 
portable and/or permanent classrooms, much less how many students could be 
accommodated using an array of non-building alternatives.  Small neighborhood schools 
may be good public policy and are certainly within the district’s discretion to require, but 
they are not a state-mandated local program. 

• Conversion of leased district properties or administrative space into classrooms was 
rejected because such properties were not in the project vicinity (so would require 
busing) and they “would not serve the project’s objective of providing additional 
neighborhood schools in the Jackson and Marshall elementary school attendance 

                                                 
205 San Diego Unified School District Web Site, About: Fay Elementary (April 14, 2010) 
http://new.sandi.net/schools/fay/About/Pages/default.aspx.   
206 Id. 
207 Id.  See also Magee, Jackson Elementary Closing its Doors, S.D. Union-Tribune (July 19, 
2008).   
208 52nd Street Area Elementary School Final EIR, p. 7-2.  
209 52nd Street Area Elementary School Final EIR, p. 7-2.   
210 52nd Street Area Elementary School Final EIR, p. 7-3.   
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areas.”211  However, the project’s objective is fulfillment of a district policy, not a state- 
mandated local program. 

• Multi-track year round scheduling was rejected because the district “adopted a policy of 
not implementing multi-track year round scheduling any longer, unless requested by a 
school and its community and approved by the Board of Education.”212  It is within the 
discretion of the district to eliminate multi-tracking, but this is not a state-mandated 
program. 

• Busing was rejected because though “it [would] reduce overcrowding,” it would not 
“provide additional capacity for elementary school students within the resident 
neighborhood” and so it would not meet the district’s objective of small neighborhood 
schools.213  However, meeting the district’s objectives is not a state mandate. 

• Reopening closed school sites was rejected because “many of these sites are now leased 
and provide revenue to the District through the [District’s] Property Management 
Program.”  Also “reopening closed school sites outside of the City Heights Community 
[would] not meet the objectives of the project” (i.e. meeting the district objective of small 
neighborhood schools).214  However, meeting the district’s objectives is not a state 
mandate. 

• Additional construction at operating schools was rejected because “it would hinder the 
District’s ability to meet its planning standards.”215  Meeting the district’s planning 
standards is a district requirement; not state mandate. 

Thus, the Commission finds that there has been no concrete showing, as required by the POBRA 
court, that reliance upon non-construction and minor addition alternatives to house students 
would result in severe adverse consequences.   

Here, the evidence in the record does not support a conclusion that school districts or community 
college districts that elect not to construct new facilities or use state funds, which would trigger 
the requirement to comply with CEQA, face certain and severe penalties such as double taxation 
or other draconian consequences.  Instead, school and college facilities projects that are 
undertaken for purposes other than repair and maintenance are discretionary decisions of the 
district, analogous to the situation in City of Merced.  There, the issue before the court was 
whether reimbursement was required for new statutory costs imposed on the local agency to pay 
a property owner for loss of goodwill, when a local agency exercised the power of eminent 
domain.216  The court stated:   

Whether a city or county decides to exercise eminent domain is, essentially, 
an option of the city or county, rather than a mandate of the state.  The 

                                                 
211 52nd Street Area Elementary School Final EIR, p. 7-2, 7-3.     
212 52nd Street Area Elementary School Final EIR, p. 7-3.   
213 52nd Street Area Elementary School Final EIR, p.p. 7-3, 7-4.   
214 52nd Street Area Elementary School Final EIR, p. 7-4.   
215 52nd Street Area Elementary School Final EIR, p. 7-4.     
216 City of Merced, supra, (1984) 153 Cal.App.3d 777, 777. 
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fundamental concept is that the city or county is not required to exercise 
eminent domain.  If, however, the power of eminent domain is exercised, 
then the city will be required to pay for loss of goodwill.  Thus, payment for 
loss of goodwill is not a state-mandated cost.217  

The Supreme Court in Kern reaffirmed the City of Merced rule in applying it to voluntary 
education-related funded programs:   

The truer analogy between [Merced] and the present case is this:  In City of 
Merced, the city was under no legal compulsion to resort to eminent domain 
– but when it elected to employ that means of acquiring property, its 
obligation to compensate for lost business goodwill was not a reimbursable 
state mandate, because the city was not required to employ eminent domain 
in the first place.  Here as well, if a school district elects to participate in or 
continue participation in any underlying voluntary education-related funded 
program, the district’s obligation to comply with the notice and agenda 
requirements related to that program does not constitute a reimbursable state 
mandate.218   

The Code of Civil Procedure provision that was cited in City of Merced states: 

Nothing in this title requires that the power of eminent domain be 
exercised to acquire property necessary for public use.  Whether property 
necessary for public use is to be acquired by purchase or other means or 
by eminent domain is a decision left to the discretion of the person 
authorized to acquire the property.219 

The Law Revision Commission’s comment on this provision stated: 

Section 1230.030 makes clear that whether property is to be acquired by 
purchase or other means, or by exercise of the power of eminent domain, 
is a discretionary decision.  Nothing in this title requires that the power of 
eminent domain be exercised; but, if the decision is that the power of 
eminent domain is to be used to acquire property for public use, the 
provisions of this title apply except as otherwise specifically provided by 
statute. …220 

The holding in City of Merced applies in this instance.  Districts have many options for housing 
students, but as is demonstrated by the 52nd Street Area Elementary School Final EIR 
Alternatives section, they may, in their discretion, choose not to exercise them.  The policy of a 
district to have small neighborhood schools at a walkable distance from students’ homes, even if 
it is good public policy, is not a state-mandated local program.  Any costs incurred under CEQA 
or the CEQA regulations sections pled (excepting Public Resources Code section 21082, as 
                                                 
217 Id, p. 783. 
218 Kern, supra, 30 Cal.4th 727, 743. 
219 Code of Civil Procedure section 1230.030. 
220 California Law Revision Commission comment on Code of Civil Procedure section 1230.030, 
2009 Thomson Reuters.   
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amended by Statutes 1976, chapter 1312 and California Code of Regulations, title 14, section 
15022, as amended by Register 83, No. 29) result from the school district’s or community 
college district’s decision to undertake a project to construct new school facilities or additions to 
existing schools of greater than 25%, rather than from a requirement imposed by the state.  
Under such circumstances, reimbursement is not required.221  Therefore, based on the above 
discussion, the Commission finds that school districts and community college districts are not 
practically compelled to undertake discretionary projects subject to CEQA. 

D. The Plain Language of Public Resources Code Section 21082, as Amended by Statutes 
of 1976, chapter 1312 and California Code of Regulations, Title 14 Section 15022, 
Subdivision (a), as Amended by Register 83, No. 29, Imposes a State-Mandated 
Activity. 

The Commission finds that Public Resources Code section 21082, as amended by Statutes of 
1976, chapter 1312, and California Code of Regulations, title 14 section 15022, subdivision (a), 
as amended by Register 83, No. 29, mandate school districts and community college districts to 
adopt objectives, criteria, and procedures, consistent with CEQA and the CEQA regulations, for 
the preparation of NDs, by ordinance, resolution, rule or regulation, no later than 60 days after 
the Secretary of the Resources Agency adopts regulations (i.e. the CEQA Guidelines) pursuant to 
Public Resources Code section 21083.   

As stated under Issue 2, above, reimbursement is not required for Public Resources Code section 
21082, as added by Statutes of 1972, chapter 1154, which provided: 

All public agencies shall adopt by ordinance, resolution, rule, or regulation, 
objectives, criteria, and procedures for the evaluation of projects and the 
preparation of environmental impact reports pursuant to this division. The 
objectives, criteria, and procedures shall be consistent with the provisions of this 
division and with the guidelines adopted by the Secretary of the Resources 
Agency pursuant to Section 21083. Such objectives, criteria, and procedures shall 
be adopted by each public agency no later than 60 days after the Secretary of the 
Resources Agency has adopted guidelines pursuant to Section 21083.   

Current law, Public Resources Code section 21082, as amended by Statutes of 1976, chapter 
1312, provides: 

All public agencies shall adopt by ordinance, resolution, rule, or regulation, 
objectives, criteria, and procedures for the evaluation of projects and the 
preparation of environmental impact reports and negative declarations pursuant 
to this division. A school district, or any other district, whose boundaries are 
coterminous with a city, county, or city and county, may utilize the objectives, 
criteria, and procedures of the city, county, or city and county, as may be 
applicable, in which case, the school district or other district need not adopt 
objectives, criteria, and procedures of its own. The objectives, criteria, and 
procedures shall be consistent with the provisions of this division and with the 
guidelines adopted by the Secretary of the Resources Agency pursuant to Section 
21083. Such objectives, criteria, and procedures shall be adopted by each public 

                                                 
221 San Diego Unified School Dist., supra, 33 Cal.4th 859, 880. 
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agency no later than 60 days after the Secretary of the Resources Agency has 
adopted guidelines pursuant to Section 21083.  (Italics added to indicate amended 
language.) 

Public Resources Code section 21082 has been amended twice since its enactment in 1972: in 
1975 and 1976.  Statutes 1975, chapter 242, which was not pled in this test claim, amended 
Public Resources Code section 21082, adding the second full sentence which allows districts 
(including school districts and community college districts) whose boundaries are coterminous 
with a city, county, or city and county, to utilize the objectives, criteria, and procedures of the 
city, county, or city and county, in lieu of adopting its own.  The 1975 amendment merely 
provides an optional alternate means of compliance, and does not mandate any new activities.  
However, Public Resources Code section 21082 was amended by Statutes 1976, chapter 1312, 
which has been pled in this test claim, to add the words “and negative declarations” to what must 
be included in a public agency’s objectives, criteria and procedures.   

Similarly current California Code of Regulations, title 14 section 15022, subdivision (a), 
as amended by Register 83, No. 29, states: 

Each public agency shall adopt objectives, criteria, and specific procedures 
consistent with CEQA and these Guidelines for administering its responsibilities 
under CEQA, including the orderly evaluation of projects and preparation of 
environmental documents. The implementing procedures should contain at least 
provisions for: . . . .  

(List of subjects recommended for inclusion omitted; emphasis added.) 

CEQA has required OPR to review the CEQA regulations and prepare amendments to CEQA 
regulations and has required the Secretary of the Resources Agency to adopt the regulations 
since 1972.222  Public Resources Code section 21083 requires OPR to review the CEQA 
regulations at least every two years and to prepare amendments to the regulations.  It also 
requires the Secretary of Resources to adopt the regulations which triggers the requirement of 
Public Resources Code section 21082 as amended by Statutes of 1976, chapter 1312, for school 
districts and community college districts to adopt objectives, criteria, and procedures for NDs.  
This continuing requirement is not triggered by any action of a school district or community 
college and is not dependant on the existence of any development project.223   

However, the California Code of Regulations, title 14, section 15022, subdivision (a) list of what 
the implementing procedures “should” include is advisory and thus does not impose any 

                                                 
222 See the requirements of Public Resources Code section 21087, as adopted by Statutes of 
1972, chapter 1154 which were amended into Public Resources Code section 21083 by Statutes 
2004, chapter 945; note that the amendment to Public Resources Code section 21087 requiring 
review at least every two years (rather than periodic review) was adopted by Statutes of 1993, 
chapter 1130. 
223 Note however, that the Public Resources Code section 21083 requirement for OPR to review 
and propose amendments to the CEQA regulations at least every two years was supported by 
local agencies because of concerns that the regulations were not being revised often enough to 
keep up with the statutory changes and case law developments that local agencies are required to 
comply with. (See Senate Floor Analysis, Assembly Bill No. 1888 (Sher), September 9, 1993.)  
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mandated activities.  California Code of Regulations, title 14, section 15005 defines words as 
“mandatory, advisory or permissive.”  Specifically, it defines “must” or “shall” as mandatory, 
“should” as advisory and “may” as permissive for purposes of the CEQA regulations.  With 
regard to the word “should” California Code of Regulations, title 14, section 15005, subdivision 
(b) provides: 

“Should” identifies guidance provided by the Secretary of Resources based on 
policy considerations contained in CEQA, in the legislative history of the statute, 
or in federal court decisions which California courts can be expected to follow.  
Public agencies are advised to follow this guidance in the absence of compelling, 
countervailing considerations. 

“Advisory” means “counseling, suggesting, or advising, but not imperative or conclusive.”224   
Therefore, because the list provided by 15022, subdivision (a) of what the implementing 
procedures “should” include is advisory, it does not impose any mandated activities. 

The Commission finds that the plain language of Public Resources Code section 21082 as 
amended by Statutes of 1976, chapter 1312 and California Code of Regulations, title 14, section 
15022, subdivision (a) as amended by Register 83, No. 29, imposes the following state-mandated 
activity on school districts and community college districts: 

Adopting objectives, criteria, and procedures, consistent with CEQA and the 
CEQA regulations, for the preparation of NDs, by ordinance, resolution, rule or 
regulation, no later than 60 days after the Secretary of the Resources Agency 
adopts the CEQA regulations pursuant to Public Resources Code section 21083. 

Issue 4: Do Public Resources Code Section 21082, as Amended by Statutes of 
1976, Chapter 1312, or California Code of Regulations, Title 14, 
Section 15022 as Amended by Register 83, No. 29 Impose a New 
Program or Higher Level of Service on School Districts or 
Community College Districts Within the Meaning of Article XIII B, 
Section 6 of the California Constitution? 

It is unnecessary for this analysis to address the argument raised by DOF and DNR that CEQA is 
not unique to government.  The Commission finds that with the exception of Public Resources 
Code Section 21082, as Amended by Statutes of 1976, Chapter 1312, and California Code of 
Regulations, Title 14, Section 15022 as Amended by Register 83, No. 29, the activities required 
by CEQA are triggered by a district’s discretionary decision to build.  Therefore, a new program 
or higher level of service analysis is not necessary for the test claim statutes and regulations with 
the exception of Public Resources Code Section 21082, as Amended by Statutes of 1976, 
Chapter 1312, and California Code of Regulations, Title 14, Section 15022 as Amended by 
Register 83, No. 29. 

The Commission finds that the plain language of Public Resources Code section 21082 as 
amended by Statutes of 1976, chapter 1312 and California Code of Regulations, title 14, section 
15022, subdivision (a), as amended by Register 83, No. 29 mandate school districts and 
community college districts to adopt objectives, criteria, and procedures, consistent with CEQA 
and the CEQA Guidelines, for the preparation NDs, by ordinance, resolution, rule or regulation, 
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no later than 60 days after the Secretary of the Resources Agency adopts the CEQA regulations 
(i.e. the CEQA Guidelines) pursuant to Public Resources Code section 21083.  However, the 
Commission finds that Public Resources Code section 21082, as amended by Statutes of 1976, 
chapter 1312, and California Code of Regulations, title 14, section 15022, as amended by 
Register 83, No. 29 do not impose a new program or higher level of service on school districts 
and community college districts because: 

 The Public Resources Code Section 21082 requirement for school districts and community 
college districts to adopt objectives, criteria, and procedures, consistent with CEQA and 
the CEQA regulations, for the preparation of NDs by ordinance, resolution, rule or 
regulation, added in 1976, was a clarification of existing law regarding “evaluation of 
projects” and therefore does not impose a new program or higher level of service. 

 The requirement of California Code of Regulations, title 14, section 15022, as amended by 
Register 83, No. 29, for school districts and community college districts to adopt 
objectives, criteria, and procedures, for the evaluation of projects and the preparation of 
environmental documents pursuant to CEQA was required by CEQA before  
January 1, 1975, and therefore does not impose a new program or higher level of service. 

In 1987, the California Supreme Court in County of Los Angeles v. State of California expressly 
stated that the term “higher level of service” must be read in conjunction with the phrase “new 
program.”  Both are directed at state-mandated increases in the services provided by local 
agencies.225  In 1990, the Second District Court of Appeal decided the Long Beach Unified 
School District case, which challenged a test claim filed with the Board of Control on executive 
orders issued by the Department of Education to alleviate racial and ethnic segregation in 
schools.226  The court determined that the executive orders did not constitute a “new program” 
since schools had an existing constitutional obligation to alleviate racial segregation.227  
However, the court found that the executive orders constituted a “higher level of service” 
because the requirements imposed by the state went beyond constitutional and case law 
requirements.  The court stated in relevant part the following: 

The phrase “higher level of service” is not defined in article XIII B or in the ballot 
materials.  [Citation omitted.]  A mere increase in the cost of providing a service 
which is the result of a requirement mandated by the state is not tantamount to a 
higher level of service.  [Citation omitted.]  However, a review of the Executive 
Order and guidelines shows that a higher level of service is mandated because the 
requirements go beyond constitutional and case law requirements. . . .While these 
steps fit within the “reasonably feasible” description of [case law], the point is 
that these steps are no longer merely being suggested as options which the local 
school district may wish to consider but are required acts.  These requirements 
constitute a higher level of service.  We are supported in our conclusion by the 
report of the Board to the Legislature regarding its decision that the Claim is 

                                                 
225 County of Los Angeles, supra, 43 Cal.3d at page 56. 
226 Long Beach Unified School District, supra, 225 Cal.App.3rd 155. 
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reimbursable: “Only those costs that are above and beyond the regular level of 
service for like pupils in the district are reimbursable.”228 229 

Thus, in order for Public Resources Code section 21082 as amended by Statutes of 1976, chapter 
1312, or California Code of Regulations, title 14, section 15022, as amended by Register 83, No. 
29, to impose a new program or higher level of service, the Commission must find that the state 
is imposing new required acts or activities on school districts and community college districts to 
adopt objectives, criteria and procedures for NDs beyond those already required by law.  

A. The Statutes of 1976, Chapter 1312 Amendment of Public Resources Code Section 
21082, Adding “Negative Declarations,” Was A Clarification of Existing Law 
Regarding “Evaluation of Projects” and Therefore Does Not Impose a New Program or 
Higher Level of Service. 

Current law, Public Resources Code section 21082, as amended by Statutes of 1976, chapter 
1312, provides: 

All public agencies shall adopt by ordinance, resolution, rule, or regulation, 
objectives, criteria, and procedures for the evaluation of projects and the 
preparation of environmental impact reports and negative declarations pursuant 
to this division. A school district, or any other district, whose boundaries are 
coterminous with a city, county, or city and county, may utilize the objectives, 
criteria, and procedures of the city, county, or city and county, as may be 
applicable, in which case, the school district or other district need not adopt 
objectives, criteria, and procedures of its own. The objectives, criteria, and 
procedures shall be consistent with the provisions of this division and with the 
guidelines adopted by the Secretary of the Resources Agency pursuant to Section 
21083. Such objectives, criteria, and procedures shall be adopted by each public 
agency no later than 60 days after the Secretary of the Resources Agency has 
adopted guidelines pursuant to Section 21083.  (Italics added to indicate amended 
language.) 

This amendment added the words “and negative declarations” which requires school districts and 
community college districts to address NDs in the objectives, criteria and procedures that they 
must adopt by ordinance, resolution, rule, or regulation.   

In order for the Statutes of 1976, chapter 1312 amendment, which requires school districts and 
community college districts to address NDs in the objectives, criteria and procedures that they 
must adopt by ordinance, resolution, rule, or regulation to impose a new program or higher level 
of service, the Commission must find that the state is imposing new required acts or activities on 
school districts and community college districts beyond those already required by law. For the 
reasons described below, the Commission finds that school districts and community college 

                                                 
228 Ibid, emphasis added. 
229 See also, County of Los Angeles v. Commission on State Mandates (2003) 110 Cal.App.4th 
1176, 1193-1194, where the Second District Court of Appeal followed the earlier rulings and 
held that in the case of an existing program, reimbursement is required only when the state is 
divesting itself of its responsibility to provide fiscal support for a program, or is forcing a new 
program on a locality for which it is ill-equipped to allocate funding. 



54 
 

districts have been required to adopt objectives, criteria, and procedures, consistent with CEQA 
and the CEQA regulations, for the preparation of NDs by ordinance, resolution, rule or 
regulation under CEQA since 1972, before the enactment of the Statutes of 1976, chapter 1312.   

The intent to change the law may not always be presumed by an amendment.  The courts have 
recognized that changes in statutory language can be intended to clarify the law, rather than 
change it. 

We assume the Legislature amends a statute for a purpose, but that purpose need 
not necessarily be to change the law. [Citation.] Our consideration of the 
surrounding circumstances can indicate that the Legislature made ... changes in 
statutory language in an effort only to clarify a statute's true meaning. [Citations 
omitted.]230  

Under the rules of statutory construction, the first step is to look at the statute’s words and give 
them their plain and ordinary meaning.  Where the words of the statute are not ambiguous, they 
must be applied as written and may not be altered in any way.  Moreover, the intent must be 
gathered with reference to the whole system of law of which it is a part so that all may be 
harmonized and have effect.231  

Public Resources Code section 21082, as added by Statutes of 1972, imposed the requirement to 
“adopt by ordinance, resolution, rule, or regulation, objectives, criteria, and procedures for the 
evaluation of projects and the preparation of environmental impact reports pursuant to 
[CEQA].”232  Section 21082 does not specify exactly what is meant by “the evaluation of 
projects.”  However, when read in context with the whole system of law, of which this statute is 
a part, it becomes clear that under prior law, preparation of NDs was a required activity when a 
lead agency evaluated a project which was not exempt from CEQA, but which the lead agency 
determined would not have a significant effect on the environment. 

To “evaluate” means “to determine the value of.”233  In the context of CEQA, the possible values 
assigned to activities or approvals of the lead agency are:234 

 Project or not.235 

 If a project, exempt or not.236 

                                                 
230 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 243.   
231 People v. Thomas (1992) 4 Cal.4th 206, 210.   
232 See Public Resources Code Section 21082, as enacted in Statutes 1972, chapter 1154.       
233 Webster’s II New Riverside Dictionary. 
234 For a good overview of the CEQA project evaluation process see the California Resources 
Agency, CEQA Process Flowchart. http://ceres.ca.gov/ceqa/flowchart/index.html.  
235 Public Resources Code section 21065; California Code of Regulations, title 14, section 
15378. 
236 Public Resources Code sections 21080-21080.33, 21084; California Code of Regulations, title 
14, sections 15300-15329. 
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 If not exempt, whether it may have a significant effect on the environment or will not 
have a significant effect on the environment.237 

 ND or EIR.238 

Thus, the determination regarding whether to prepare an EIR or an ND is a part of project 
evaluation.  In No Oil, the California Supreme Court, in a decision regarding a 1972 project 
approval by the Los Angeles City Council, held that: 

 an agency must determine whether a project may have a significant environmental impact, 
and thus whether an EIR is required, before it approves the project; and, 

 a determination that a project does not require an EIR, when that project is not exempt 
from CEQA, must take the form of a written ND. 239 

In reaching these holdings, the No Oil court considered federal court opinions construing the 
National Environmental Policy Act (NEPA) on which CEQA was modeled, the federal NEPA 
guidelines, and California Code of Regulations, title 14, section 15083, regarding NDs, which 
did not take effect until 1973.  The No Oil court stated that these holdings were consistent with 
“the unanimous view of the federal courts construing [NEPA], and the explicit requirement of 
both federal and state guidelines.”240  With regard to consideration of the CEQA regulations, the 
court stated “we do not apply these [regulations] retroactively to the decisions of the court or the 
city council rendered before the [regulations] went into effect.  We make use of the [regulations], 
however, as a suggested interpretation of the statute, and as an illustration of the procedures 
which the resources agency finds necessary to the enforcement of the statute.”241  Moreover, the 
court stated, “the requirement that a finding of no significant impact take the form of an express 
written determination, however, is implicit in the act itself, and could have been deduced in 
October of 1972 from examination of the act, from our decision in Friends of Mammoth 
[citations] and from the federal cases cited in that decision.”242 

Additionally, California Code of Regulations, title 14, Article 7 (entitled Evaluating Projects), 
section 15083 (Register 73, No. 50) was adopted in 1973.  Section 15083 addressed the 
requirement to prepare a negative declaration and the procedures that must be followed for 
projects that are not exempt from CEQA which the lead agency finds will not have a significant 
effect on the environment.243  Thus, the requirement to address NDs is not new.  In fact, if a 

                                                 
237 Public Resources Code sections 21080, 21080.1; California Code of Regulations, title 14, 
sections 15060 subdivision (c), 15063, 15064, 15064.7, 15065, 15365. 
 
238  Public Resources Code section 21080; California Code of Regulations, title 14, section 
15070. 
239 No Oil Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, pp. 79-80. (Hereinafter, No Oil).   
240 Id, p. 80. 
241 Id, p. 80. 
242 Id, p. 81. 
243 Title 14 California Code of Regulations, Article 7 (Evaluating Projects), section 15083 
(Register 73, No. 50.) 
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school district or community college district prior to the 1976 amendment of Public Resources 
Code section 21083, had prepared objectives, criteria, and procedures, for the evaluation of 
projects preparation of EIRs by ordinance, resolution, rule or regulation, without addressing 
NDs, its objectives, criteria, and procedures would not have been consistent with CEQA and the 
CEQA regulations.  Therefore, because the requirement for school districts and community 
college districts to address NDs in their objectives, criteria, and procedures, for the evaluation of 
projects preparation of EIRs by ordinance, resolution, rule or regulation clarifies existing law 
that pre-dates January 1, 1975, Public Resources Code section 21082 as amended by Statutes of 
1976, chapter 1312 does not impose a new program or higher level of service. 

 

 

B. California Code of Regulations, Title 14, Section 15022 Does Not Impose a New 
Program or Higher Level of Service. 

The current regulation interpreting Public Resources Code section 21082, California Code of 
Regulations, title 14, section 15022, subdivision (a), as adopted by Register 83, No. 29, provides: 

Each public agency shall adopt objectives, criteria, and specific procedures 
consistent with CEQA and these Guidelines for administering its responsibilities 
under CEQA, including the orderly evaluation of projects and preparation of 
environmental documents. The implementing procedures should contain at least 
provisions for: . . . . [List of what the procedures should contain omitted.] 

To determine whether California Code of Regulations, title 14, section 15022, as amended by 
Register 83, No. 29 imposes a new program or higher level of service, we must first look at the 
law as it existed immediately prior to July 16, 1983, the effective date of that amendment, to 
determine whether the amendment mandates new activities.244  Utilizing the same principles of 
statutory construction and analysis as applied under “A.” above, the Commission finds that 
school districts and community college districts have been continuously required to adopt 
objectives, criteria, and procedures that are consistent with CEQA and the CEQA regulations, by 
ordinance, resolution, rule, or regulation, for the evaluation of projects and the preparation of 
EIRs pursuant to CEQA since January 1, 1972.   

The requirements of California Code of Regulations, title 14, section 15022, were originally 
adopted in Register 73, No. 50 in California Code of Regulations, title 14, section 15050.  
California Code of Regulations, title 14, section 15050, as originally adopted said: 

All public agencies are responsible for complying with the CEQA according to 
these Guidelines.  They must develop their own procedures consistent with these 
Guidelines.  Where a public agency is a lead agency and prepares an EIR itself or 
contracts for the preparation, that public agency is responsible entirely for the 
adequacy and objectivity of the EIR.  

California Code of Regulations, title 14, section 15050 was subsequently amended several times, 
each time adding more specificity. (See Registers 75, No.1; 76, No. 41; and, 80, No. 19.)  The 
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following language, which, with minor, non-substantive modifications appears in the current 
California Code of Regulations, title 14, section 15022, was amended into section 15050 by 
Register 76, No. 41:245  

Public agenc[ies] shall adopt objectives, criteria, and specific procedures 
consistent with CEQA and these Guidelines for . . .the orderly evaluation of 
projects and preparation of environmental documents. The[se] implementing 
procedures should contain at least [the following] provisions. . . . [List of what the 
procedures should contain omitted.]  

As discussed in “A.” above, the CEQA statutory provisions in place prior to January 1, 1975, 
required a school district or community college district to adopt objectives, criteria, and 
procedures consistent with CEQA and the CEQA regulations for administering its 
responsibilities under CEQA, including the orderly evaluation of projects and preparation of 
environmental documents.  Therefore the requirement to adopt objectives, criteria, and 
procedures consistent to address the evaluation of projects and preparation of environmental 
documents (i.e. NDs and EIRs) is not new.  The addition of the language “objectives, criteria, 
and specific procedures” and “evaluation of projects and preparation of environmental 
documents” though adding greater specificity to the regulation, simply reflects the language of 
the pre-existing statutory requirement under 21082 and thus does not impose a new program or 
higher level of service. 

CONCLUSION 
The Commission concludes that the test claim statutes, regulations and alleged executive orders 
do not impose a reimbursable state-mandated program within the meaning of article XIII B, 
section 6 of the California Constitution because: 

1. The California State Clearinghouse Handbook is not an executive order subject to Article 
XIII B, Section 6. 

2. Reimbursement is not required for any activities imposed by Public Resources Code 
sections 21082, 21083, 21100, 21102, 21150, 21151, 21152, 21153, 21154, 21165, 21166, 
or 21167 as added or amended by Statutes 1970, chapter 1433; and, Statutes 1972, chapter 
1154 since these statutes were enacted prior to January 1, 1975.   

3. The statutes and regulations listed below, which generally require compliance with the 
CEQA process, do not mandate school districts or community college districts to perform 
any activities because: 

a. The plain language of Public Resources Code section 21083 imposes 
requirements on the Office of Planning and Research and the Secretary of the 
Resources Agency, not school districts or community college districts. 

b. Although school districts and community college districts are required to 
undertake maintenance projects, including emergency repair projects, CEQA 
contains specific exemptions for maintenance projects and emergency projects. 

                                                 
245 Note that the prior iterations of California Code of Regulations, title 14, section 15050 as 
amended by Registers 75, No.1; 76, No. 41; and, 80, No. 19 were also pled in this test claim.   
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c. For all other school district and community college district projects, CEQA is 
triggered by the district’s voluntary decision to undertake a project or accept state 
funding for a project: 

Education Code Section 17025 added by Statutes 1996, Chapter 1562; 
Government Code Sections 66031 and 66034 as amended by Statutes 1994, 
Chapter 300, and Statutes 1990, Chapter 1455; Public Resources Code 
Sections 21002.1, 21003, 21003.1, 21080.09, 21080.1, 21080.3, 21080.4, 
21081, 21082.1, 21082.2, 21083, 21083.2, 21091, 21092, 21092.1, 21092.2, 
21092.3, 21092.4, 21092.5, 21092.6, 21094, 21100, 21151, 21151.2, 21151.8, 
21152, 21153, 21157, 21157.1, 21157.5, 21158, 21161, 21165, 21166, 21167, 
21167.6, 21167.6.5, 21167.8, 21168.9 as added or amended by Statutes 1975, 
Chapter 222; Statutes 1976, Chapter 1312; Statutes 1977, Chapter 1200; 
Statutes 1983, Chapter 967; Statutes 1984, Chapter 571; Statutes 1985, 
Chapter 85; Statutes 1987, Chapter 1452; Statutes 1989, Chapter 626; Statutes 
1989, Chapter 659; Statutes 1991, Chapter 905; Statutes 1991, Chapter 1183; 
Statutes 1991, Chapter 1212; Statutes 93, Chapter 375; Statutes 1993, Chapter 
1130; Statutes 1993, Chapter 1131; Statutes 1994, Chapter 1230; Statutes 
1994, Chapter 1294; Statutes 1995, Chapter 801; Statutes 1996, Chapter 444; 
Statutes 1996, Chapter 547; Statutes 1997, Chapter 415; Statutes 2000, 
Chapter 738; Statutes 2001, Chapter 867; Statutes 2002, Chapter 1052; 
Statutes 2002, Chapter 1121; California Code of Regulations, Title 5, Sections 
14011 and 57121 as added or amended by Register 77, Nos. 01 & 45; Register 
83, No. 18;  Register 91, No. 23; Register 93, No. 46; and, Register 2000, No. 
44  and California Code of Regulations, Title 14, Sections 15002, 15004, 
15020, 15021, 15025, 15041, 15042, 15043, 15050, 15053, 15060, 15061, 
15062, 15063, 15064 15064.5, 15064.5, 15064.7 15070, 15071, 15072, 15073, 
15073.5, 15074, 15074.1, 15075, 15081.5, 15082, 15084, 15085, 15086, 
15087, 15088, 15088.5, 15089, 15090, 15091, 15092, 15093, 15094, 15095, 
15100, 15104, 15122, 15123, 15124, 15125, 15126, 15126.2, 15126.4, 
15126.6, 15128, 15129, 15130, 15132, 15140, 15142, 15143, 15145, 15147, 
15148, 15149, 15150, 15152, 15153, 15162, 15164, 15165, 15167, 51568, 
15176, 15177, 15178, 15179, 15184, 15185, 15186, 15201, 15203, 15205, 
15206, 15208, 15223, 15225, 15367 as added or amended by register 75, No. 
01; Register 75, Nos. 05, 18 & 22; Register 76, Nos. 02, 14 & 41; Register 77, 
No. 01; Register 78, No. 05; Register 80, No. 19; Register 83, Nos. 29; 
Register 86, No. 05; Register 94, No. 33; Register 97, No. 22; Register 98, No. 
35; Register 98, No. 44; Register 2001, No. 05; Register 2003, No. 30. 

4. Public Resources Code Section 21082, as amended by Statutes 1976, chapter 1312 
and California Code of Regulations, title 14, section 15022, as amended by 
Register 83, No. 29 Do Not Impose a New Program or Higher Level of Service on 
School Districts and Community College Districts because: 

A. The Public Resources Code Section 21082 requirement for school districts and 
community college districts to adopt objectives, criteria, and procedures, 
consistent with CEQA and the CEQA regulations, for the preparation of NDs by 
ordinance, resolution, rule or regulation, added in 1976, was a clarification of 
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existing law regarding “evaluation of projects,” and therefore does not impose a 
new program or higher level of service. 

B. The requirement to adopt objectives, criteria, and procedures, for the evaluation of 
projects and the preparation of environmental documents pursuant to CEQA was 
required by the law as it existed immediately prior to the date that California Code 
of Regulations, title 14, section 15022 was adopted and has been continuously 
required by the Public Resources Code Section 21082 since January 1, 1973, and 
therefore does not impose a new program or higher level of service. 
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 Glossary of Frequently Used CEQA Related Terms and Acronyms: 
 
CEQA: California Environmental An Act with the purposes of informing decisionmakers 
Quality Act and the public about project impacts, identifying ways to 

avoid or significantly reduce environmental damage, 
preventing environmental damage by requiring feasible 
alternatives or mitigation measures, disclosing to the public 
reasons why an agency approved a project if significant 
environmental effects are involved, involving public 
agencies in the process, and increasing public participation 
in the environmental review and the planning processes. 

 

Categorical Exemption                       An exemption from the requirement to prepare an EIR or 
negative declaration for classes of projects based on a 
finding that the listed classes of projects do not have a 
significant effect on the environment.  See also statutory 
exemption below. (Pub. Resources Code §§ 21080(b)(10) 
and 21084; Cal. Code Regs., tit. 14, § 15354.) 

 
Certification The lead agency’s determination that an EIR has been 

completed in compliance with CEQA, was reviewed and 
considered by the lead agency’s decision-making body 
before action on the project, and reflects the agency’s 
independent judgment and analysis. 

 
Cumulative Impacts Two or more individual effects which, when considered 

together, are considerable or which compound or increase 
other environmental impacts.  The individual effects may 
be changes resulting from a single project or a number of 
separate projects.  The cumulative impact from several 
projects is the change in the environment which results 
from the incremental impact of the project when added to 
other closely related past, present, and reasonably 
foreseeable probable future projects.  (Pub. Resources Code 
§ 21083(b); Cal. Code Regs., tit. 14, § 15355.) 

 
EIR: Environmental Impact Report  A detailed statement prepared in accordance with CEQA  
 whenever it is established that a project may have a 

potentially significant effect on the environment.  The EIR 
describes a proposed project, analyzes potentially 
significant environmental effects of the proposed project, 
identifies a reasonable range of alternatives, and discusses 
possible ways to mitigate or avoid the significant 
environmental effects. EIR can refer to the draft EIR 
(DEIR) or the final EIR (FEIR) depending on context. 
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(Pub. Resources Code §§ 21061, 21100 and 21151; Cal. 
Code Regs., tit. 14, § 15362.) 

 
Initial Study A lead agency’s preliminary analysis of a project to 

determine whether it may have a significant effect on the 
environment.  If it may have a significant effect, an EIR is 
required.  If not, the project may be approved based on a 
negative declaration. (Pub. Resources Code §§ 21080.1, 
21080.2, 21080.3 and 21100; Cal. Code Regs., tit. 14, § 
15365.) 

 
Lead Agency The agency with primary responsibility for approving or 

carrying out a project. (Pub. Resources Code § Section 
21165; Cal. Code Regs., tit. 14, § 15367.) 

 
 
Local Agency Any public agency other than a state agency, board, or 

commission. Local agency includes but is not limited to 
cities, counties, charter cities and counties, districts, school 
districts, special districts, redevelopment agencies, local 
agency formation commissions, and any board, 
commission, or organizational subdivision of a local 
agency when so designated by order or resolution of the 
governing legislative body of the local agency. (Pub. 
Resources Code § 21062 and 21151; Cal. Code Regs., tit. 
14, § 15368.) 

 
MND: Mitigated Negative A negative declaration prepared when a project will 
Declaration not have a significant effect on the environment because 
  the project’s adverse effects have been mitigated by 

measures incorporated into the project. (Pub. Resources 
Code § 21064.5; Cal. Code Regs., tit. 14, § 15369.5.) 

 
ND: Negative Declaration A written statement by the lead agency that briefly states 

why a project subject to CEQA will not have a significant 
effect on the environment.  A ND precludes the need for an 
EIR. (Pub. Resources Code § 21064; Cal. Code Regs., tit. 
14, § 15371.) 

 
NOC: Notice of Completion A brief notice filed with the Office of Planning and 

Research (OPR) by a lead agency when it completes 
preparation of the DEIR and is prepared to make it 
available for public review.  The filing of the NOC begins 
the public review period for the DEIR. (Pub. Resources 
Code § 21161; Cal. Code Regs., tit. 14, § 15372.) 
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NOD: Notice of Determination A brief notice (usually 1 page) filed by the lead agency 
with the clerk of the county in which the project will be 
located and OPR.  The notice is posted in the County 
Clerk’s office for 30-days after an agency approves or 
determines to carry out a project subject to CEQA.  The 
NOD is perhaps the most important notice under CEQA 
since it triggers the short statute of limitations for 
challenging a project for failure to comply with CEQA.  
(Pub. Resources Code §§ 21108(a) and 21152; Cal. Code 
Regs., tit. 14, § 15373.) 

 
NOE: Notice of Exemption A notice filed after the lead agency has determined that a 

project is exempt from CEQA and has approved that 
project.  The filing of the NOE is not required, however, it 
triggers a short statute of limitations for a challenge to the 
decision that the project is exempt.  Otherwise, the statute 
does not begin to run until the project has commenced (i.e. 
ground is broken).  (Pub. Resources Code §§ 21108(b) and 
21152(b); Cal. Code Regs., tit. 14, § 15374.) 

 
NOP: Notice of Preparation A notice by a lead agency that it plans to prepare an EIR 

for a project.  This notice is sent to various state and federal 
agencies to seek guidance from those agencies on the scope 
and content of the EIR.  (Pub. Resources Code § 21080.4; 
Cal. Code Regs., tit. 14, §§ 15082(a) and 15375.) 

 
Project The whole of an action that may result in either a direct 

physical change in the environment, or a reasonable 
foreseeable indirect physical chance in the environment.  
(Public Resources Code Guideline § 15378(a).)  Projects 
include activities directly undertaken by public agencies as 
well as private projects that have any public funding or are 
permitted or approved by public agencies.  (Pub. Resources 
Code § 21065; Cal. Code Regs., tit. 14, § 15378.) 

 
Public Agency All executive branch agencies and all local government 

agencies in California.  The state legislature, courts and 
federal agencies are not public agencies for the purposes of 
CEQA. (Pub. Resources Code § 21063; Cal. Code Regs., 
tit. 14, § 15379.)  

 
Responsible Agency A public agency, other than the lead agency, that has some 

discretionary power to approve or carry out a project 
(usually has authority to grant a needed permit) for which 
the lead agency is preparing an EIR or ND.  With few 
exceptions, responsible agencies are bound by the lead 
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agency’s determination of whether to prepare an EIR or 
ND and by the document prepared by the lead agency.  
(See Pub. Resources Code §§ 21002.1, 21069, 21080.1, 
21080.3, 21080.4, 21167.2 and 21167.3; Cal. Code Regs., 
tit. 14, § 15381.)  

 
Significant Effect on the  A substantial or potentially substantial adverse change in  
Environment the physical conditions of the area affected by the project.  

(Public Resources Code § 21068.) A substantial, or 
potentially substantial, adverse change in any of the 
physical conditions within the area affected by the project 
including land, air, water, minerals, flora, fauna, ambient 
noise, and objects of historic or aesthetic significance. An 
economic or social change by itself shall not be considered 
a significant effect on the environment. A social or 
economic change related to a physical change may be 
considered in determining whether the physical change is 
significant. (Pub. Resources Code §§ 21068, 21083, 21100 
and 21151; Cal. Code Regs., tit. 14, § 15382.) 

 
 


